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AGREEMEN~ l''OR Tiffi 
HAINTriliANCE, OPERATION AND USE OF THE 

HOWA.'ID t1\HE NEIGBBORHOOD PARK 

THIS JOINT USE AGREEMENT is entered into this First day of January 1990, by 

2,nd betwee:-i the City cf San Dieso f a municipal co:tporation., he!"eirn1fter :cefe::-re<l 

to i,tS nc:rTY!l r and the South 

referred to as '1 DISTRICT". 

R E C I T 11 L S 

It is to the mutt:al ber.efit of CITY and DISTRICT to jointly use the recre~ 
ation;,l fcacilities which can serve the needs of both t..'la general public and 
DISTRICT at Howard Lane Neighbor~ood Park. 

It i:s dee.rted advisable to sha.:-e lar:dscape maintenanc~ 'costs to facilities 
o;i the City-.owned prope,ty knocm as Howard Lane Neiglh.¼orhood Park. 

NOW THERSFORE, CITY and DISTRICT do mutaally agree as foliows: 

City hereby grants to D~STRICT a leasehold interest in the property here
inafter described, commenc:,ng on the first day of tho month following execution 
hereof by the City Ma:iager for a period of forty (40) years, Effective dates of 
init~al term are January 1,- 1990 through December 31, 2030, 

2. PROPERTY 

1I'he rea2, property covered by this Agreerr.ent shall consist ·of that dedicated 
City=owned patk site, as set forth in Exhib::_t 111\ 11 hereto. 

3 • CCNSlDc.RATION 

Good, valuaJale, and adeqt:ate cons.:deration exists in the mutual benefit 
enjoyed and the legal detri:nent bcurred by CITY and DISTRICT as a result of· 
their entering into and £c.lfil1lng this Ag:re~ment~ As adCitional consideration 
the DISTRICT ag1·ees to f.inance, design and constl-uct .improvements totaling 

p.6 

$150, OQO to I,owa;:-d Lane Neighborhood J?ark, ccnsisdng of an expanded children 
play lot with play apparatus 1>hich design, placement and s11lecti.on shall be 
approved in writing by Cl:'rY in advance cf !JIS'l:-ucr's construct.ion and plecement. 
Any change in such design, p:;,cerr,ent and selection by DISTRICT after CITY' s 
approval shall again be st,bmitt~d 7::o CITY for further approval prior to DISTRICT 
implementation. Such approvals shall r.ot be ::mreasonably witheld. If any 
portion of the L-;iprcvement project requires State architect approval furt~ r;,,,,
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approvbi by the CITY will not be required. During construction DISTR!CT shall 
keep CITY informed of the progress and permit CITY personnel to inspect the work 
at any time during normal business hours to insure compliance with the approved 
development. CITY has the right to conduct a final inspection to determine 
acceptance of the stated improvements. DISTRICT agrees to pay fifty perce~t 
( 50%) of landscape mal.ntenance costs as indicated in Sectior1s 7 and 8 below. 

4. USE OF PROPERTY 

The property herein descrioeO shall be usea exclusively for the purpose of 
rn2intaining I and opera.ting the 7:;e_):k and its amenities for i.:1~lic recrea.tior, c.::c 
for no oL.her pu~oses. 

CITY shall have access tc t;,erk. c.nQ its &TLenities in cc~,nec~iCi1 wit.:1 .:-::.s 
public recreational program ct ell times. CITY agrees to ccc~dincta ccr.mu~ity 
Use of park. 

6. DIS'ERICT USE OF CITY PROPERTY 

DISTRICT shall hi"iVe access to said property Monday thrcugh Friday, dur bg 
the regular school day and shall be limited to class recess periods 2.nd lunch 
ti.me breaks, not to exceed a total of three ( 3) hours daily. For any additional 
use, DISTRICT shall mal<e prior arrangements with CITY. DISTRICT shall alw2.ys 
provide adequate, supervision of their students when the DIS'rRICT is using the 
pa:r:k site. 

7. CITY USE OF DISTRICT P1<0PERTY 

CITY shall have access to school fc1cil.ities for public use during nonschool 
hours as prescheduled with DISTRICT. 

8. CITY I S RESPONSIBILITIES 

A. CITY shall provide all landscape maintenance services to the pc.rk, 
i.ncllldlng normal trash pickup and removal. 

B. 
CITY fifty 
park site. 
costs. 

Upon monthly receipt of an invoice from CITY, DISTRIC1' sh2.ll pay to 
percent (50%) of the cost of landscape maintenance of the City-owned 

The cost of maintaining this site shall not include monthly utility 

As nsed in this Section, "cost of maintaining" shall mea.n the lesser of ( 1) 
the actual cost to the DISTRICT, or (2) the cost which results from competitive 
bidding for work described in specificc1tions approved by the CI1'Y prior to bid 
issuance or, iri the case that competitive bics are not obtained, the estimated 
anmial cost for the CI'rY to maintain the site with· City forces. 

9. DISTRICT'S RESPONSIBILITIES 

A. DISTRICT shall pay for fifty percent (50%) of landscape maintenance 
costs according to the established schedule of maintenance. 
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B. DISTRICT shall be responsible for 1i tter collection and rernoval for 
special DISTRICT activities. 

c. DISTRICT shall always provJde adequate supervision of their stuaents 
when the DISTRICT is using the.park sit~. 

10. UTILITIES 

CITY shall pay all water bills and all other utilities in connection witt: 
the park site. 

11. JOINT REVIEW 

CIT~{ e!iC c:sT?~ICT sh2.2.l ::-:eet 2:-:nuc.il.y prier tc Je.r.uc.~.{ :. c~ ~acj ye2..:--:.: 
::-s::view the jci;;.:: use of ths; r:,a:.::-k, insurance limits, annual :r.s.i..:-:;:.!;;nance 
:i:esponsibility, annual mair1ter:2Dce cost e.nd proportionate sI'.a~es of rilair.n:e~c:-.cc 
cost. As a result of this review, the use schedule, insurac.ce li'l\its, e,cnc:al 
maintenance r·esponsibility and pi:oportionate shares of mainten2.nce cost as 
may be revised for the subsequent school year upon the rnutucl consent of both 
CITY and DISTRICT. The agreement will be amended to include said chanaes upon 
approval by the city Manager e.nd the District Board of Education. " 

12. COMMENCEMENT OF HAINT:::NANCE PAYMENTS 

The date of participation in costs of maintenance on the subject site by 
the DISTRICT shall be concunenl with the first day of use of the site by the 
DISTRICT. 

13. GENERAL TERMS AND CONDITIONS 

CITY and DISTRICT hereby agi:ee to the following thirteen ( 13) general terms 
and conditions attached hereto, and by this i:eference incorpoi:ated herein. 

GENERAL TERMS AND CONDITIONS 

1. ASSIGNMEN'r 

DISTRICT shall not assign this 
the prior written consent of CITY. 
shall be voia. 

2. COMPLIANCE WITH LAH 

Agreement or any interest herein, without 
Any such assignment without such consent 

At its sole cost and expense DISTRICT shall comply, and shall secui:e 
compliance by persons within its control and authority, with all the require
ments of State and Federal authorities now in force, or which may hereafter be 
in force, pertaining to the said premises or the operations conducted thereon; 
and shall faithfully observe and secure observance of all State and Federal 
statutes now in force or which may hereafter be in force in the use of the 
pi:emises by persons within its control and authority. 
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l ASSIGN 

Time is of the essence of each and all of the tQtros and provisions of the 
Agreement, and this Agreement shall inure to the benef.it of and be binding upon 
the parties hereto and any successor thereof as fully and to the same extent as 
though speclfically mentioned in each instance, and all covenants, stipulations, 
and agre.ements in the Agreement shall extend to and bind any successor or 
successors of the parties, 

4. . WAIVER 

The waiver by either party ::sr c.!ly breach of 2-11y ten, cavenc.nt, er c:;:--.:::5.~
".::.ivns he.!:'ein corrt2.ined shall r:c-:. ::e 2.E=sm>:::.C. to be a waive::- c:: a::.v ct~".e!' t=:=., 
c:::vencnt or conC.:L tion c: 'this ,;:..:;::-:~emer.t. 

t 
5. ADMINISTRATION O? ~}:;:~2:::-'.1>-"N!: NOTICZS 

Control and administration of this Agreement is under tI'le jurisC.tcticn of 
the Superintendent as to DISTRICT'S interest herein and 2.ny co!Tilllunic2.tion 
relative to the terms or conditions or any changes thereto or any notice o'.!:: 
notices provided for by this Agc:eernent or by law required to be given or se,:-ved 
upon DISTRICT may be given or served by certified letter deposited in the 
'United states mails, postage prepaid, and addressed to the South Bay Union 
School District at 601 Elm Avenue, Imperial Beach, California 92031, Atte.ntJ.on; 
Superintendent., or may be personelly served upon DISTRICT or 2.ny person 
hereafter authoriz.ed by DISTRICT to receive such notice. Any notice or notices 
provided for by this Agreement or by lew to be given or served upon CITY may be 
given or serveU by depositing in the United States mails, postage prepaid, 2. 

certified letter addressed to the city Manager, City Administration Building, 
202 "C11 stret'f!i:., San Diego, California 92101. Attention: Pc,rk and Recreation 
Director. AJ1y notice or notices given or served as provided ·herein shall be 
effectual. and binding for all purposes, upon the principals or the parties so 
served upon personal service or ::orty-eight (48) hours after mailing in the 
manner required here.in. 

6. REMEDIES 

In the event that either p2.rty shall default in the performance or folfill
ment of any covenant or condition herein ~equired to be performed or fulfilled 
by that party and shall fail to cure said default within thirty (30) days 2.fter 
the service of written notice upon the defaulting party specifying this ciefauit 
complained of, then the second party may, at its option, without further notice 
or demand upon the defaulting party or upon any person claiming through the 
defaulting party, immediately te=inate this Agreement and all rights of the 
defaulting party and of all persons claiming rights through the defaulting 
party. Notwithstanding the above provisions, in the event that any default 
cannot be eured within thil:ty (30) clays after the service of written not.ice upon 
the defaulting party, the second party shall not terminate this Agreement 
pursuant to said default if tlie defaulting ·party immediately commences to cure 
said fanlt and diligently pursues such cure to completion. 

7 • INDEMNITY 

CITY agrees to indemnify an<l Sr!Ve DISTRICT, its agents and employees 

- 4 -
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harrn~ess from any and all liability , claims, damages, or injudes to any 
person c,msed by the independent acts of CI1'Y, its agents ot employees in 
connectioi1 with the performance. of this Agreement and the use·of the subject 
parcel. DISTRICT agreE!s to indemnify and save CITY, its agents and employees 
ha!>nless from any and all liability, claims, _damages, or injuries to any person 
caused by the indepe,ident acts of DISTRICT, its agents, licensees or employees 
:Ln connection with the performance of this Agreement and the use of the subject 
parcel, Including all liability, claims, damages or injuries in connection with 
the park "improvements provided by the DISTRICT. 

8. 

DIST?.IC'; s~-.::.ll p::-::c::::-e 3:-:_~f :-iC..'....::i-:E..i:i pul:li: lia'oility E...:c p'.:":::~s:::--::y ca::2.·;s 
i_7:s:.1::-anc2 1,,,·nic:-. 1oo.rnes c:.:::~· of££..:-. Diesc, i::.s o::~ce!"s G.nC et::pl.o::·ee.s, cs e.:-. 
e.2:'.:i tioncl insureG wit:-; 2.hy i:-:.s·...::::".::.::c:s cJmp2.ny licenseC to C:i :i~~sit,ess i:. c=.~i -· 
fC:c-;1.ia, which ccmpa.ny must h2.•,·2· ~ (B+ 8xcell2n"': .rating in t.::.e ci..:::-::-e:2: is5·..:e :: 
Best 1 s Insurance Guide,) to protect age.inst loss from liability bnooseC bv 2.~·.~· 
for damages on account of bodily injury, including death therefrom~ suffe;ec er 
alleged to be suffered by any person or persons whomsoever, resulting directly 
or indirectly from any act or activities of DISTRICT on premises •or any person 
acting for DIS'rRICT or under DISTRICT' s control or direction en premises. Sud, 
public liability and property damage insurance shall be maintained in full force 
and effect during the entire te,:-m of this Agreement, in the amount of no less 
then one million dollars ($1,000,000) COMBINED SINGLE LIMITS LIABILITY wit:1 an 
Occurrence Cla.ims form, DISTRICT shall S'Jbmit a policy of said insurance to the 
Park and Reci:-e..1Uon Director of City on or before the effective uc.te of this 
Agreement indicating full coverage of the contractual liability imoosea· bv t:.is 
Agreetnent and stipulating that the insurance selected by DISTRICT ;hall n~t ce 
subject to cancellation, any che.nge in coverage, reduction in limits or ncn-:-e·
newal, except after written notice to CITY by certified mail, return recebt 
requested, not less than thirty ( 30) days prior to the effective date ther~of, 

DISTRICT shall not use or permit the use of said premises far any purpose 
other than the purpose for which said pr·er,ises are herein permitted. DISTRICT 
at its sole cost and expense sball secure compliance with all insurance re·, 
911h:ernent necessary for the maintenance of reasonabl.e fire and public liability 
insurance covering said premises and appurtenances auring DISTRICT's use. 

CI'l'Y represents to DISTRICT that it is legally self· insured for public 
liability risk, and maintains a full tirn<i staff of qualified claims investic;a· 
tors for the pui,pose of administering self insured claims. 

9. LEGAL PROCEEDINGS 

The parties agree that the law of the State of California shall be used in 
interpreting this Agreement and will. govern all disputes under this Agreement 
and will determine all rights theretindet. 

10, VERBAL AGREEMENTS 

This Agreement contains the complete expression of the whole agreement 
between the parties hereto and there. are no promises, representations, agree· 
ments_, warranties, or inducements either expressed verbally 01· implied except as 
are fully set forth herein. This contract cannot be enlarged, modified, or: 
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in any respect except by written agreement between the said parties. 

SEVERANCE 

If any part of the Agreement containec herein is found by a court of 
competent jurisdiction to be void or voidaJJle, that portion which is so J1eld to 
be defective shall be severed from the remainder hereof, the latter to remain in 
full force and effect.· 

12. l'l•rElIDMENT OR RENEWAL 

A-: !JISTRICT 1 S request, a-:. ::.~:e expiration of t:1e o::-ii;i::al te:r::. of t!:.!= 
r:.s!"ee:nerr:, Cl'I"! may c:'f2r -:o e:,:-:s::G t:-",.e A~re211e:1t fer c.CCi":.i.c;:::.J.. ;e!:"icC.s c:: :.:\~f: 
( 5) yea:!:'s riot ta ezc8~d a tcts::_ :::: fcr::.y ( ~O) y2:2:::-s. _4-::: l;,=.~-=-:2.e; C~ys :::::..c:: -::: 
the expiration her-eof DIST:aIC:' ·,.;~l Celiver t8 t:1e CITY r.c"t:.ic:2 a: i.:s 1~:.~::-: ':c 
1~ene1t1. CITY will within 30 Cays of receipt of such notice r:::s;::on2,c.s tc :!.:s 
willingness to proceed with any renewal. 

Any Amendment to this agreement will be by mutual consent of the parties 
which Amendment will be approved by the Boated of DISTRICT and City Council of 
CITY. 

13. NONDISCRIMINATION 

DISTRICT, CITY and all others who from time to time may use the property 
ancl recreational facilities described herein with the pennission ancl on the 
terms and conditions specified by both parties shall not discriminate in 2rcy 
mcnner against ,;rny person or persons on account or race, Color,. sex,. c:ree.CL 
national origin, age or mental or physical disability, incJ.uding, but not 
lllni tea to the providing of goods, services, facilities, privileges, advanta<;es, 
and the holding and obtai11i11g of employment 

F. 11 
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j IN WITNESS WHEREOF, this Joint Use Agreement is e:<ecuted by the Cit¾"?SB84 
Diego, acting by and through its city Manager pursuant to Resolution f- " , 
authorizing such e:<ecution, and by the South Bay Union School DISTRIC; acting 
by and through its Superintendent pursuant to a Resolution of its Board of 
Education. 

MAR 2 61990 Date _____________ _ 

APPROVED as to form and legality this 

THE 

~~i:t<tx~ ' 
Parl_~ecrea1ion Director 

DISTRICT 

By q 0/VJ./41::'.2 u 
days of ',' ,. ,, 

------'-

JOHN W, WITT, City Attorney 

' ' 
19 1 

. 

By -~1_· __ (_,1_,·_-'-'-'_·.......:_'._l._l_._1_'·· __ :_ 

Deputy City Attorney 

f?-275384 
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RESOLUTION NUMBER R- 275384 
ADOPTED ON _M_AR 2 61990 

(R-90-1172) 

BE IT RESOLVED, by the Council of The City of San Diego, that 

the City Manager be and he is hereby authorized and empowerec, 

for and on behalf of sai~ City, to enter into a 40-vear joi~t use 

agreement with the South Bay Union School District, for s~hool 

recreation purposes at the Howard Lane Neighborhood Park, under 

the terms and conditions set forth in the Agreement on file in 

the office of the City Clerk as Docmnent No. RR- ?.;75384 
together with any reasonably necessary modifications or 

amendments thereto which do not increase the agreement's scope 

or cost and which the City Manager shall deem necessary from time 

to time in order to carry out the purposes and intent bf this 

aqreemen t. 

APPROVED:,..,:-,oHN W. WITT, City Attorney 

By 

RH:mb 
01/30/90 
Or.Dept:Pk.&Rec. 
R-90-1172 
Forrn=r.auagr 

-PAGE l OF 1-
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P2.ssed and adopted by the Council of The City of Sc...? :Diego en 

1990 by th~ following V?te: 

YEAS: Wolfsheirner, Roberts, Hartley, Pratt, Bernhardt, 

Henderson, McCarty, Fil~er, 6 1 connor, 

None. 
NAYS: 

NOT PRESENT: N 

J-<_i\UREEN O'CONNOR 
~ayor of The City of San Diego 1 California 

Clli1-RLES G. i\J3DE1NOU?-
ci-ty Cle:c\ of The City of San Diego I Cc.lifcn;,ia 

By: ELLEN BOVARD • Deputy 

I HERJ~BY CERTIFY "the. t the above and foregoing is 2. full, trne 

and correct copy of RESOLUTION NO. R- 275384 
and adopted by the Council of The City of San Diego, California 

on MAR 2 G 1990 

CHA1'LES G. ABDELNOUR 
City Cle:cl< of '.rhe City of S2.n Diec:o, Californi2 

(SEAL) 

By: 


