
The City of San Diego

Rerort from Deoutv Mavor Atkins and Councilmember Frve

DATE ISSUED: March 15,2004

REPORT NO: AF-l

ATTENTION:

SUBJECT:

Members of the Public and Honorable Mayor and city council

Open Meetings; Establish Right to Know Committee; SCA l

SUMMARY

Issues

A.) Shall the Mayor and City Council adopt a Resolution to amend Council policy 000-
l6 on Open Meetings to include the following?

l. Beginning with the March 22, 2004, regular meeting of the City Council, all closecl
session items shall be placed on the appropriate regular meeting agenda of the City
Council, and listed under the heading "Closed Session Notice and Disclosqre,,.

2. All agenda items, including thosefor closed session, shall include a description that is
easily ttnderstood and informs the public in a meaningfut way.

3. At the regular meeting of the Citlt Councit, the public shall have the opportunity to
directly address the City Council on any closed session item on th" ageiio.

4, At the regular meeting of the City Council, the Mayor and Councilmembers shall have
the opportunity to discuss the basis for convening into closed session, ask questions,
respond to questions from the public and vote to decide rf they will conveni lnto closed
session. Cttnent language stating that the Council cannot discuss a closed session item al
a regular council meeting (as in the March t 5, 2004 agenda items 203 and 204) shall be
tliscontinued,

5.In the closed session, only those matters listed on the regular council meeting agenda
under Closed Session Notice and Disclosure may be consiiered. Atl closed sesiions shall
be transcribed by a reporter from the City Clerk's ffice, or other similar reporter.
Transcripts shall be retained.

6. After every closed session, the Mayor and City Council shall adjournfrom closed
session, reconvene in open session and publicly report, as required under the Brown Act,



any final action taken in closed session and the vote or abstention of everv member
present.

7. The City Clerk shall provide to the Mayor and City Council a weekly listing of all
litigation filed against or by the City of San Diego, and any City boards, redevelopment
agencies and commissions, etc. The list shall include the name of the litigants, the date
filed and the case number. A copy of the list shall be kept onfile in the clerk's office and
available for members of the public.

B.) Shall the Mayor and City Council establish a three-member council commitree to
amend the permanent Rules of the Council (Section 22.0101) with regard to the Brown
Act and Public Records Act, and shall that committee be called The Right to Know
Committee, and shall the committee be directed to complete a report in no more than 60
days?

C.) Shall the Mayor and Council support an amendment to the City Charter to incorporate
the proposed state legislation known as SCA l?

Recommendation

A.) Docket the proposed Resolution amending Open Meetings Council Policy 000-16 at
the March 22,2004 regular meeting of the City Council.

B.) Docket the item establishing a three-member council committee called The Rieht to
Know committee at the March 22,2004 regular meeting of the City Council.

C.) Request that the Mayor docket at the Rules Committee for discussion and vote, to
place on the November 2004 ballot, an amendment to the City Charter to incorporate the
state legislation (SCA 1).

BACKGROUND

on Monday, March 8,2004, Deputy Mayor Atkins and councilmember Frye sent a
memo to the Mayor and Councilmembers requesting that a discussion on the Brown Act
be docketed for March 15,2004. (See Attachment l.)

on Friday, March 12,2004, The san Diego Union-Tribune ran an editorial by
Deputy Mayor Atkins and Councilmember Frye on the open meeting laws. (See
Attachment 2.)

In addition, on March 12,2004, Councilmember Jim Madaffer sent out the followins in
an email newsletter that said in part:

"Ove r thepas t  l 0yea rso rso , the rehavebeenanumbero fcon t rove rs ia l  C i r yma t te rs thepub l i cwasve ry
interested to know more about but were handled by the City Council in closed session insiead. This past
week I was in Washington DC for the San Diego Association of Governments (SANDAG). While I was



there, I learned two of my colleagues formally questioned the need for so many items being discussed in
closed session. I applaud Councilmembers Toni Atkins and Donna Frye for bringing this ij"sue forward.

Over the years' I have long associated the many closed sessions of the Council where Councilmembers are
treated like mushrooms " in other words, Councilmembers are often kept in the dark about important issues.
Often' we don't have the benefit of hearing input from the public on matters discussed in closid session.

The Brown Act stipulates that the Council can only meet in closed session for very specific reasons detailed
in the law' It 's important for the public and the Council to hear a review of these rp..in. reasons and for
the public to understand when the Council must in fact meet in closed session. Certainly I agree for the
need for limited closed sessions, but I also feel the topics discussed in closed session stroutjue reserved for
those special instances only. I believe when closed sessions are used for the most important of issues will
the public gain greater confidence in what must be discussed behind closed doors 

^ 
namely to protect your

tax dollars."

According to Terry Francke, First Amendment Coalition, "there is no reason in law or
policy why the public cannot share in an update or progress report on matters under
litigation or bargaining, so long as the report is confined to matters already on the public
record or otherwise known to the litigation or bargaining adversary.

The sole lawful reason for these closed sessions is to keep the adversary from
learning new information about the city's position. They are not intended to keep
the public in the dark as to information already shared with, or coming from, that
adversary, and yet perversely, that is how they are typicaily used.

So, for example, in addressing pending litigation (that is, an action already filed in court)
the city attomey could report to the council -- and the public -- on its actions taken in
court and./or the adversary's responses thereto, as well as matters discussed with the
adversary in settlement efforts, and the responses thereto. A factual update on those
matters in public would be the prelude to the city attorney's analysis oithose facts and
consequent advice, and the council's related questioning, deliberation and suggestions, all
of which are proper for closed session. The same bifurcated approach wouljle just as
appropriate (and viable) for threatened litigation where, in any event, the city is required
by the Act at least to release any documents reflecting the threat made and who is makine
i t .

Likewise, closed sessions on real property negotiations or bargaining with employee units
could be (and I believe should be) preceded by a public report to the council on the
progress of those talks, simply relaying information already known to the other
bargaining party. There first should be a report on the commonly known facts in public,
and then a closed session for consultation on how to proceed and why."

The public has a right to know how their business is being conducted and has the right to
participate in all aspects of the decision-making process. California State law requiies
that the public's business to be conducted in public, unless it is not in the public's best
interest to do so. Closed sessions may be held, but only under very limited circumstances.
Closed sessions must be authorized by express exceptions to the open meeting laws.



DISCUSSION

A.) Amend Open Meetines Council  Policv 000-16

The City Council may impose requirements upon themselves, which allow greater access
to their meetings than prescribed by the minimal standards set forth in the Brown Act.

The following changes to Council Policy 000-16 on Open Meetings (see attachment 3)
are proposed for adoption on March 22,2004 at the regular City Council meeting. All
policy language that is underlined is proposed to be part of the Resolution clarifying and
strengthening Open Meeting Council Policy 000-16. This policy shall take effect
immediately upon City Council approval of the Resolution. Most of these changes are
already part of the Brown Act, but it is necessary for us to reform and strengthen that
policy immediately.

This is a formatting change only. The closed session agenda would be included in the
regular City Council agenda, rather than as a separate agendas.
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According to the California First Amendment Coalition, "This disclosure shall include a
description, not a code phrase unintelligible to the public, or an empty category label
appearing without further elaboration on every agenda. As stated in several recent
editions of the Attorney General's guide to these laws:'The purpose of the brief general
description is to inform interested members of the public about the subject matter under
consideration so that they can determine whether to monitor or participate in the meeting
of the body'.

This does not mean that the agenda description need educate the reader about all aspects
of an item - such would often be impossible in any "brief' or "general" w&1l, and the law
clearly assumes that citizens who have a particular interest in a given subject matter will
take steps to find out more about the proposal in advance, or to attend the meeting, or
both. But it does mean, among other things, that when it is possible to use a few words to
alert the public to an obviously consequential or controversial proposal, a failure to do
just that may violate the law if its effect is to leave those most likely to care unaware and
with lowered suard,"
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For authorized exceptions to onen meetings. the following minimum noticine and
disclosure shall apply:

Sienificant Exposure to Litisation

When a closed session is scheduled under the heading -- sisnificant exoosure to litigation
-- unless the facts and circumstances creatine the threat are not l/et known to the likilv
plaintiffs. they must be accessible to the oublic. The result is a sienificant addition to the
eeneral aqenda listine requirements. As noted on page 22 of the Attornel/ General's
suide. The Brown Act: Open Meetings for Local Legislative Bodies. under Government
Code 6 54956.9 (b.) (3) there are requirements for supplementarly oral or written
announcements. in effect. in four such situations:

* If there has been no kind of communication yet from the likely plaintiffs but the
city is aware of somethine that is likely to prompt a litigation threat - some aciident.
disaster. incident or transaction such as a contract dispute -- "the facts must be publiill,,
stated on the agenda or announced" prior to the closed session.
x If a claim or some other written threat of litieation has been received. the
document is a public record and "reference to the claim or communication must be
p-ub.!.g-ly stated on the agenda or announced" prior to the closed session.
* When the clpsed session is trieeered by a litigation threat made in an open and
Dublic meetine. "reference to the statement must be publicll/ stated on the asinda or
announced" prior to the closed session.
* When an oral threat of litieation is made outside a meeting. it mal/ not be made
the basis of a closed session unless the official who became aware of it rnakes a memo
exPlainine what was said. The memo is a public record and "reference to the claim o,r
communication must be publicly stated on the agenda or announced" prior to the closed
session.

With respect to every item of business to be discussed in closed session pursuant to
CONFERENCE WITH REAL PROPERTY NEGOTIATOR
applX

ProPertY: (SPecify street address. or if no street address. the parcel number or other
unique reference. of the real property under neeotiation)

AqencY negotiator: (Specify names of negotiators attending the closed session) flf
circumstances necessitate the absence of a specified neqotiator. an agent or designee may
DarticiDate in place of the absent negotiator so lone as the name of the agent.r d.signee
is announced at an ooen session held prior to the closed session.)

Neeotiatine parties: (Specify name of party (not aeent))

Under neeotiation: (Specify whether instruction to negotiator will concern price. terms of
payment. or both)



With respect to every item of business to be discussed in closed session pursuant to
CONFERENCE WITH LEGAL COUNSEL--EXISTING LITIGATIoN tITe
follorving shall apply:
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Califomia Government Code 54954.3 (a) requires that the public have the opportunity to
address their elected officials on any agenda item.

Currently, the Mayor, City Manager and City Attomey decide what items will be placed
on the closed session agenda and the City Council has no input into this process. Also,
input by the City Council as to the appropriateness of convening into closed session is not
only discouraged, but seemingly forbidden, as reflected in the March 15,2004 closed
session agenda items 203 and204. Both items include the following language: ,,There is
no Council discussion of this item." (See Attachment 4.)

The Mayor and City Council have a duty and obligation to discuss and then decide
whether they want to meet in closed ,.rrion. Rny-attempt to deny or discourage this
discussion must be discontinued immediatelv.

onl the

Closed sessions should include a transcription of each meeting. Closed sessions are no
different than open sessions in this regard. This action should help increase the public,s
confidence that we are following the law. This also provides documentation, in case of a
legal challenge, that only those matters listed on the closed session agenda were
discussed.
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This is required under Califomia law. Special attention must be paid to those items where
a final action has been taken to ensure that a report is made in open session at the public
meeting during which the closed session is held. Reporting out in an open session appears
to be the exception and not the rule. Sometimes a press conference is held instead of the
public meeting to make the report. While a press conference is certainly a good way ro
provide information, it should not be used in place of a public meeting in open session.

The following is directly from the Brown Act, but should be added to the Council policy
as a reminder that this is the law.
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