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DATE ISSUED: February 8, 2011 REPORT NO: 11-026
ATTENTION: Council President and City Council

SUBJECT: City of San Diego’s Climate Mitigation and Adaptation Plan
REFERENCE: City Council Meeting, November 16, 2010, Resolution 306353

Natural Resources and Culture Committee, July 21, 2010,
City Council Meeting, October 5, 2009, Resolution 305276
Committee on Natural Resources and Culture, June 24, 2009
Committee on Rules, May 13, 2009

City Council Meeting, January 29, 2002, Resolution 296025

REQUESTED ACTIONS:

1.  Authorization to execute the Agreement with AECOM Technical Services for technical
support for the Climate Mitigation and Adaptation Plan.
2. Authorization to expend $85,000 for FY2011 for the above Agreement contintgent on the

Comptroller’s certification that funds necessary for this expenditure are on deposit in the
City Treasury.

STAFF RECOMMENDATION: Approve the Requested Actions

SUMMARY:

The process for developing the Framework for the Climate Mitigation and Adaptation Plan
(Climate MAP) was reviewed and approved by the City Council on November 16, 2010. An
environmental document evaluating the potential environmental impacts of the Climate MAP
will be prepared, in accordance with California Environmental Quality Act (CEQA). Resolution
No. 305276 (October 5, 2009) authorizes the Mayor, or his designee, to take all necessary action
to administer, monitor, and manage the Agreement with the U, S. Department of Energy. The
contractor selected is AECOM Technical Services, and the contract is not to exceed $85,000.
AECOM currently has contracts with other City departments, and the combined total is more
than $250,000. Therefore, under San Diego Municipal Code section 22.3223(a) this contract
requires City Council approval.




BACKGROUND

Resolution # 305276 was adopted as amended in October 5, 2009, and authorizes the Mayor, or
his designee, to take all necessary action to administer, monitor, and manage the Agreement with
the U. S. Department of Energy, and when required, to develop, advertise, negotiate, and award
contracts to third parties to implement the Energy Efficiency and Conservation Strategy
approved by the U.S. Department of Energy.

At the July 21, 2010 meeting of the Natural Resources and Culture Council Committee,
Environmental Services Department presented the draft Climate Mitigation and Adaptation Plan
(Climate MAP) Framework. The 4-0 vote recommended the formation of the Environmental and
Economic Sustainable Taskforce, and to advance staff actions to retain the consultants,

On November 16, 2010, Resolution # 306353 was adopted by Council and established the
framework for the 2010 Climate Mitigation and Adaptation Plan and established the
Environmental and Economic Sustainable Taskforce (EESTF).

The contract between AECOM and the City of San Diego will not exceed $85,000. AECOM has
existing contracts with other City departments, and the total is above $250,000. Therefore, under
San Diego Municipal Code section 22.3223(a) this contract requires City Council approval.

The following information pertains to the existing contract with AECOM Technical Services:
Lead Department: CPCI-Facilities Finance

Services: As-Needed Facilities Benefit Assessment Project Audits & Cost Venﬁcatlon
Review

Total Contract amount for S-year duration of contract: $250,000.
Contract End Date: 07-09-2015

DISCUSSION

As part of the development of the Climate MAP, technical assistance is needed to develop an
environmental document that evaluates the potential environmental impacts of the Climate MAP,
in accordance with California Environmental Quality Act (CEQA). A selection process took

place and four consulting firms were interviewed. By unanimous agreement, AECOM Technical
Services was the most qualified to provide the service.

FISCAL CONSIDERATIONS:

Funding for City staff time and consultant services are from two grant allocations. The first is the

Federal Energy Efficiency and Conservation Block Grant and the second is the California Public
Utilities Commission Local Government Partnership.




PREVIOUS COUNCIL AND/OR COMMITTEE ACTION:

City Council Meeting, November 16, 2010, Item 335; Adopted Resolution # 306353 establishing
the Environmental and Economic Sustainable Taskforce and approving the framework for the
2010 Climate Mitigation and Adaptation Plan.

Committee on Natural Resources and Culture, July 21, 2010, Item 3; 4-0 vote recommending the
formation of the Environmental and Economic Sustainable Taskforce and to advance staff
actions to retain the consultants.

City Council Meeting, October 5, 2009; Adopted Resolution # 305276 authorizing the Mayor, or
his designee, to take all necessary action to administer, monitor, and manage the Agreement with
the U. S. Department of Energy, and when required, to develop, advertise, negotiate, and award
contracts to third parties to implement the Energy Efficiency and Conservation Strategy
approved by the U.S. Department of Energy.

COMMUNITY PARTICIPATION AND PUBLIC OUTREACH EFFORTS:

The Climate MAP will be developed in conjunction with the EESTF and there will be no less
than three (3) public presentations to review the draft before it is finalized.

KEY STAKEHOLDERS AND PROJECTED IMPACTS:

The Climate MAP can influence future City infrastructure and planning decisions based on
adaptation to regional vulnerabilities in a changing climate. This resilience would be a benefit for
all residents in the City of San Diego. Successful program implementation will provide a
comprehensive analysis of greenhouse gas emissions and identify mitigation and adaptation

strategies that meet current state and federal requirements, and prepare San Diego for possible
future mandates.

Chris Gonaver Jay K¥ Goldstone
Environmental Services Director Chief Operating Officer

Attachment; AECOM Contract
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AGREEMENT BETWEEN
THE CITY OF SAN DIEGO
AND AECOM TECHNICAL SERVICES
FOR CONSULTANT SERVICES

The City wants to retain the services of a technical consulting firm to provide technical
consulting services [ the Services].

The Consultant has the expertise, experience and personnel necessary to provide the
Services. The City and the Consultant [Parties] want to enter into an Agreement whereby the
City will retain the Consultant to provide, and the Consultant shall provide, the Services.

In consideration of the above recitals and the mutual covenants and conditions set forth,
herein, and for good and valuable consideration, and sufficiency of which are hereby
acknowledged, the Parties hereby set forth their mutual covenants and understandings as
follows:

ARTICLE I
CONSULTANT SERVICES
The above-listed recitals are true and correct and are hereby incorporated by reference.

1.1 Scope of Services. The Consultant shall perform the Services as set forth in the
written Scope of Services [Exhibit A] at the direction of the City

1.2 Contract Administrator. The Environmental Services Department is the
contract administrator for this Agreement. The Consultant shall provide the Services under the
direction of a designated representative of the Environmental Services Department . The City's
designated representative will communicate with the Consultant on all matters related to the
administration of this Agreement and the Consultant's performance of the Services rendered
hereunder. When this Agreement refers to communications to or with the City, those
communications will be with the designated representative, unless the designated
representative or the Agreement specifies otherwise. However, when this Agreement refers to
an act or approval to be performed by City, that act or approval shall be performed by the
Mayor or his designee, unless the Agreement specifies otherwise.

1.3 City Modification of Scope of Services, The City may, without invalidating
this Agreement, order changes in the Scope of Services by altering, adding to or deducting
from the Professional Services to be performed. All such changes shall be in writing and shall
be performed in accordance with the provisions of this Agreement. If any such changes cause
an increase or decrease in the Consultant's cost of, or the time required for, the performance of
any of the Professional Services, the Consultant shall immediately notify the City. If the City
deems it appropriate, an equitable adjustment to the Consultant's compensation or time for
performance may be made, provided that any adjustment must be approved by both Parties in
writing in accordance with Section 9.1 of this Agreement.
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1.4  Written Authorization. Prior to performing any Services, the Consultant shall
obtain from the City a written authorization to proceed. Further, throughout the term of this
Agreement, the Consultant shall immediately advise the City in writing of any anticipated
change in the Scope of Services (Exhibit A), Compensation and Fee Schedule [Exhibit B], or
Time Schedule [Exhibit C], and shall obtain the City's written consent to the change prior to
making any changes. In no event shall the City's consent be construed to relieve the Consultant
from its duty to render all Services in accordance with applicable laws and accepted industry
standards.

1.5  Confidentiality of Services. All Services performed by the Consultant,
including but not limited to all drafts, data, correspondence, proposals, reports, and estimates
compiled or composed by the Consultant, pursuant to this Agreement, are for the sole use of
the City, its agents and employees. Neither the documents nor their contents shall be released
to any third party without the prior written consent of the City. This provision does not apply to
information that (a) was publicly known, or otherwise known to the Consultant, at the time that
it was disclosed to the Consultant by the City, (b) subsequently becomes publicly known
through no act or omission of the Consultant, or (c) otherwise becomes known to the
Consultant other than through disclosure by the City. Except for Subcontractors covered by
Section 4.4, neither the documents nor their contents shall be released to any third party
without the prior written consent of the City.

1.6  Competitive Bidding. If applicable, the Consultant shall comply with the
following: Consultant shall ensure that any plans, specifications, studies, or reports prepared,
required, or recommended under this Agreement allow for competitive bidding. The
Consultant shall prepare such plans, specifications, studies, or reports so that procurement of
services, labor or materials are not available from only one source, and shall not prepare plans,
specifications, studies, or reports around a single or specific product, piece of major equipment
or machinery, a specific patented design, or a proprietary process, unless required by principles
of sound engineering practice and supported by a written justification that has been approved
in writing by the City. The Consultant shall submit this written justification to the City prior to
beginning work on such plans, specifications, studies, or reports. Whenever the Consultant
recommends a specific product or equipment for competitive procurement, such
recommendation shall include at least two brand names of products that are capable of meeting
the functional requirements applicable to the Project.
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ARTICLE I
DURATION OF AGREEMENT

2.1 Term of Agreement. This Agreement shall be effective on the date it is
executed by the last Party to sign the Agreement, and approved by the City Attorney in
accordance with San Diego Charter Section 40. Unless otherwise terminated, it shall be
effective until completion of the Scope of Services or December 31, 2011 whichever is the
earliest but not to exceed five years unless approved by City ordinance.

2.2 Time of Essence. Time is of the essence for each provision of this Agreement,
unless otherwise specified in this Agreement. The time for performance of the Scope of
Services (Exhibit A) is set forth in the Time Schedule (Exhibit C).

2.3 Notification of Delay. The Consultant shall immediately notify the City in
writing if the Consultant experiences or anticipates experiencing a delay in performing the
Services within the time frames set forth in the Time Schedule (Exhibit C). The written notice
shall include an explanation of the cause for, and a reasonable estimate of the length of the
delay. If in the opinion of the City, the delay affects a material part of the City’s requirements
for the Services, the City may exercise its rights under Sections 2.5-2.7 of this Agreement.

2.4  Delay. If delays in the performance of the Services are caused by unforeseen
events beyond the control of the Parties, such delay may entitle the Consultant to a reasonable
extension of time, but such delay shall not entitle the Consultant to damages or additional
compensation. Any such extension of time must be approved in writing by the City. The
following conditions may constitute such a delay: war; changes in law or government
regulation; labor disputes; strikes; fires, floods, adverse weather or other similar condition of
the elements necessitating cessation of the Consultant's work; inability to obtain materials,
equipment, or labor; required additional Services; or other specific reasons agreed to between
the City and the Consultant; provided, however, that: (a) this provision shall not apply to, and
the Consultant shall not be entitled to an extension of time for, a delay caused by the acts or
omissions of the Consultant; and (b) a delay caused by the inability to obtain materials,
equipment, or labor shall not entitle the Consultant to an extension of time unless the
Consultant furnishes the City, in a timely manner, documentary proof satisfactory to City of
the Consultant's inability to obtain materials, equipment, or labor.

2.5  City's Right to Suspend for Convenience. The City may, at its sole option and
for its convenience, suspend all or any portion of the Consultant's performance of the Services,
for a reasonable period of time not to exceed six months. In accordance with the provisions of
this Agreement, the City will give written notice to the Consultant of such suspension. In the
event of such a suspension, in accordance with the provisions of Article III of this Agreement,
the City shall pay to the Consultant a sum equivalent to the reasonable value of the Services
the Consultant has satisfactorily performed up to the date of suspension. Thereafter, the City
may rescind such suspension by giving written notice of rescission to the Consultant. The City
may then require the Consultant to resume performance of the Services in compliance with the
terms and conditions of this Agreement; provided, however, that the Consultant shall be
entitled to an extension of time equal to the length of the suspension, unless otherwise agreed
to in writing by the Parties.
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2.6  City's Right to Terminate for Convenience. The City may, at its sole option
and for its convenience, terminate all or any portion of the Services agreed to pursuant to this
Agreement by giving written notice of such termination to the Consultant. Such notice shall be
delivered by certified mail with return receipt for delivery to the City. The termination of the
Services shall be effective upon receipt of the notice by the Consultant. After termination of
this Agreement, the Consultant shall complete any and all additional work necessary for the
orderly filing of documents and closing of the Consultant's Services under this Agreement. For
services satisfactorily rendered in completing the work, the Consultant shall be entitled to fair
and reasonable compensation for the Services performed by the Consultant before the effective
date of termination. After filing of documents and completion of performance, the Consultant
shall deliver to the City all documents or records related to the Consultant's Services. By
accepting payment for completion, filing and delivering documents as called for in this
paragraph, the Consultant discharges the City of all of the City's payment obligations and
liabilities under this Agreement.

2.7  City's Right to Terminate for Default. If the Consultant fails to satisfactorily
perform any obligation required by this Agreement, the Consultant's failure constitutes a
Default. A Default includes the Consultant's failure to adhere to the Time Schedule. If the
Consultant fails to satisfactorily cure a Default within ten calendar days of receiving written
notice from the City specitying the nature of the Default, the City may immediately cancel
and/or terminate this Agreement, and terminate each and every right of the Consultant, and any
person claiming any rights by or through the Consultant under this Agreement. The rights and
remedies of the City enumerated in this Section are cumulative and shall not limit, waive, or
deny any of the City's rights under any other provision of this Agreement. Nor does this
Section otherwise waive or deny any right or remedy, at law or in equity, existing as of the date
of this Agreement or hereinafter enacted or established, that may be available to the City
against the Consultant.

ARTICLE 111
COMPENSATION

3.1  Amount of Compensation. The City shall pay the Consultant for performance
of all Professional Services rendered in accordance with this Agreement, including reasonably
related expenses, for a total contract amount not exceeding $85,000. The compensation for the
Scope of Services shall not exceed $835,000.

3.2 Additional Services. The City may require that the Consultant perform
additional Professional Services [Additional Services] beyond those described in the Scope of
Services [Exhibit A]. Prior to the Consultant's performance of Additional Services, the City
and the Consultant must agree in writing upon a fee for the Additional Services, including
reasonably related expenses, in accordance with the Compensation and Fee Schedule (Exhibit
B). The City will pay the Consultant for the performance of Additional Services in accordance
with Section 3.3.

3.3  Manner of Payment. The City shall pay the Consultant in accordance with the
Compensation and Fee Schedule (Exhibit B). For the duration of this Agreement, the
Consultant shall not be entitled to fees, including fees for expenses, that exceed the amounts
specified in the Compensation and Fee Schedule. The Consultant shall submit one invoice per

calendar month in a form acceptable to City in accordance with the Compensation and Fee
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Schedule. The Consultant shall include with each invoice a description of completed
Professional Services, reasonably related expenses, if any, and all other information, including
but not limited to: the progress percentage of the Scope of Services and/or deliverables
completed prior to the invoice date, as required by the City. The City will pay undisputed
portions of invoices within thirty calendar days of receipt.

3.4  Additional Costs. Additional Costs are those costs that can be reasonably
determined to be related to the Consultant's errors or omissions, and may include Consultant,
City, or Subcontractor overhead, construction, materials, demolition, and related costs. The
Consultant shall not be paid for the Professional Services required due to the Consultant's
errors or omissions, and the Consultant shall be responsible for any Additional Costs
associated with such errors or omissions. These Additional Costs may be deducted from
monies due, or that become due, the Consultant. Whether or not there are any monies due, or
becoming due, the Consultant shall reimburse the City for Additional Costs due to the
Consultant's errors or omissions.

3.5  Eighty Percent Notification. The Consultant shall promptly notify the City in
writing of any potential cost overruns. Cost overruns include, but are not limited to the
following: (1) where anticipated costs to be incurred in the next sixty calendar days, when
added to all costs previously incurred, will exceed 80 percent of the maximum compensation
for this Agreement; or (2) where the total cost for performance of the Scope of Services
appears that it may be greater than the maximum compensation for this Agreement.

ARTICLE IV
CONSULTANT'S OBLIGATIONS

4.1 Industry Standards. The Consultant agrees that the Services rendered under
this Agreement shall be performed in accordance with the standards customarily adhered to by
an experienced and competent technical consulting firm using the degree of care and skill
ordinarily exercised by reputable professionals practicing in the same field of service in the
State of California. Where approval by the City, the Mayor or his designee, or other
representatives of the City is required, it is understood to be general approval only and does not
relieve the Consuitant of responsibility for complying with all applicable laws, codes, and good
consulting practices.

4.2 Right to Audit.

4.2.1 Access. The City retains the right to review and audit, and the
reasonable right of access to Consultant's and any Subcontractot's premises to review and audit
the Consultant's or Subcontractor’s compliance with the provisions of this Agreement [City's
Right]. The City's Right includes the right to inspect and photocopy same, and to retain copies,
outside of the Consultant's premises, of any and all records related to the Services provided
hereunder with appropriate safeguards, if such retention is deemed necessary by the City in its
sole discretion. This information shall be kept by the City in the strictest confidence allowed by
law.
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4.2.2  Audit. The City's Right includes the right to examine any and all books,
records, documents and any other evidence of procedures and practices that the City
determines are necessary to discover and verify that the Consultant or Subcontractor is in
compliance with all requirements under this Agreement.

4.2.2.1 Cost Audit. If there is a claim for additional compensation or
for Additional Services, the City's Right includes the right to examine books, records,
documents, and any and all other evidence and accounting procedures and practices that the
City determines are necessary to discover and verify all direct and indirect costs, of whatever
nature, which are claimed to have been incurred, or anticipated to be incurred.

4.2.2.1.1 Accounting Records. The Consultant and all
subcontractors shall maintain complete and accurate records in accordance with generally
accepted accounting practices in the industry. The Consultant and Subcontractors shall make
available to the City for review and audit, all Service related accounting records and
documents, and any other financial data. Upon the City's request, the Consultant and
Subcontractors shall submit exact duplicates of originals of all requested records to the City.

4.2.3 City's Right Binding on Subcontractors. The Consultant shall include
the City's Right as described in Section 4.2, in any and all of their subcontracts, and shall
ensure that these sections are binding upon all Subcontractors.

4.2.4 Compliance Required before Mediation or Litigation. A condition
precedent to proceeding with mandatory mediation and further litigation provided for in Article
V11 is the Consultant's and Subcontractors full compliance with the provisions of this Section
4.2 within sixty days of the date on which the City mailed a written request to review and audit
compliance.

4.3  Insurance. The Consultant shall not begin the Services under this Agreement
until it has: (a) obtained, and provided to the City, insurance certificates reflecting evidence of
all insurance as set forth herein; however, the City reserves the right to request, and the
Consultant shall submit, copies of any policy upon reasonable request by the City; (b) obtained
City approval of each company or companies as required in Section 4.3.3 of this Agreement;
and (c) confirmed that all policies contain the specific provisions required in Section 4.3.4 of
this Agreement. Consultant’s liabilities, including but not limited to Consultant’s indemnity
obligations, under this Agreement, shall not be deemed limited in any way to the insurance
coverage required herein, Except as provided for under California law, all policies of insurance
required hereunder must provide that the City is entitled to thirty (30) days prior written notice
(10 days for cancellation due to non-payment of premium) of cancellation or non-renewal of
the policy or policies. Maintenance of specified insurance coverage is a material element of
this Agreement and Consultant’s failure to maintain or renew coverage or to provide evidence
of renewal during the term of this Agreement may be treated as a material breach of contract
by the City.

Further, the Consultant shall not modify any policy or endorsement thereto which
increases the City's exposure to loss for the duration of this Agreement,

4.3.1 Types of Insurance. At all times during the term of this Agreement, the
Consultant shall maintain insurance coverage as follows:
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4.3.1.1 Commercial General Liability. Commercial General Liability
(CGL) Insurance written on an ISO Occurrence form CG 00 01 07 98 or an equivalent form
providing coverage at least as broad which shall cover liability arising from any and all
personal injury or property damage in the amount of $1 million per occurrence and subject to
an annual aggregate of $2 million. There shall be no endorsement or modification of the CGL
limiting the scope of coverage for either insured vs. insured claims or contractual liability. All
defense costs shall be outside the limits of the policy.

4.3.1.2 Commercial Automobile Liability. For all of the Consultant's
automobiles including owned, hired and non-owned automobiles, the Consultant shall keep in
full force and effect, automobile insurance written on an ISO form CA 00 01 12 90 or a later
version of this form or an equivalent form providing coverage at least as broad for bodily
injury and property damage for a combined single limit of $1 million per occurrence. Insurance
certificate shall reflect coverage for any automobile (any auto).

4.3.1.3 Workers' Compensation. For all of the Consultant's employees
who are subject to this Agreement and to the extent required by the applicable state or federal
law, the Consultant shall keep in full force and effect, a Workers' Compensation policy. That
policy shall provide a minimum of $1 million of employers' liability coverage, and the
Consultant shall provide an endorsement that the insurer waives the right of subrogation
against the City and its respective elected officials, officers, employees, agents and
representatives.

4.3.1.4 Professional Liability. For all of the Consultant's employees
who are subject to this Agreement, the Consultant shall keep in full force and effect,
Professional Liability coverage for professional liability with a limit of $1 million per claim
and $2 million annual aggregate. The Consultant shall ensure both that: (1) the policy
retroactive date is on or before the date of commencement of the Project; and (2) the policy
will be maintained in force for a period of three years after substantial completion of the
Project or termination of this Agreement whichever occurs last. The Consultant agrees that for
the time period defined above, there will be no changes or endorsements to the policy that
increase the City's exposure to loss.

4.3.2 Deductibles. All deductibles on any policy shall be the responsibility of
the Consultant and shall be disclosed to the City at the time the evidence of insurance is
provided.

4.3.3 Acceptability of Insurers.

4.3.3.1 Except for the State Compensation Insurance Fund, all insurance
required by this Contract or in the Special General Conditions shall only be carried by
insurance companies with a rating of at least “A-, VI” by A.M. Best Company, that are
authorized by the California Insurance Commissioner to do business in the State of California,
and that have been approved by the City.

4.3.3.2 The City will accept insurance provided by non-admitted,
“surplus lines” carriers only if the carrier is authorized to do business in the State of California
and is included on the List of Eligible Surplus Lines Insurers (LESLI list). All policies of
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insurance carried by non-admitted carriers are subject to all of the requirements for policies of
insurance provided by admitted carriers described herein.

4.3.4 Required Endorsements

The following endorsements to the policies of insurance are required to be provided to
the City before any work is initiated under this Agreement.

4.3.4,1 Commercial General Liability Insurance Endorsements

ADDITIONAL INSURED. To the fullest extent allowed by law including but not
limited to California Insurance Code Section 11580.04, the policy or policies must be endorsed
to include as an Insured the City of San Diego and its respective elected officials, officers,
employees, agents and representatives with respect to liability arising out of (a) ongoing
operations performed by you or on your behalf, (b) your products, (c) your work, including but
not limited to your completed operations performed by you or on your behalf, or (d) premises
owned, leased, controlled or used by you.

PRIMARY AND NON-CONTRIBUTORY COVERAGE. The policy or policies
must be endorsed to provide that the insurance afforded by the Commercial General Liability
policy or policies is primary to any insurance or self-insurance of the City of San Diego and its
elected officials, officers, employees, agents and representatives as respects operations of the
Named Insured. Any insurance maintained by the City of San Diego and its elected officials,
officers, employees, agents and representatives shall be in excess of Consultant’s insurance and
shall not contribute to it.

4.3.42 Automobile Liability Insurance Endorsements

ADDITIONAL INSURED. To the fullest extent allowed by law including but not
limited to California Insurance Code Section 11580.04, the policy or policies must be endorsed
to include as an Insured the City of San Diego and its respective elected officials, officers,
employees, agents and representatives with respect to liability arising out of automobile
owned, leased, hired or borrowed by or on behalf of the Consultant.

4.3.4.3 Worker’s Compensation and Employer’s Liability
Insurance Endorsements

WAIVER OF SUBROGATION. The Worker’s Compensation policy or policies must
be endorsed to provide that the insurer will waive all rights of subrogation against the City and
its respective elected officials, officers, employees, agents and representatives for losses paid
under the terms of this policy or these policies which arise from work performed by the Named
Insured for the City.

4.3.5 Reservation of Rights. The City reserves the right, from time to time,
to review the Consultant’s insurance coverage, limits, deductible and self-insured retentions to
determine if they are acceptable to the City. The City will reimburse the Consultant for the cost
of the additional premium for any coverage requested by the City in excess of that required by
this Agreement without overhead, profit, or any other markup.
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4.3.6 Additional Insurance. The Consultant may obtain additional insurance
not required by this Agreement.

4.3.7 Excess Insurance. All policies providing excess coverage to the City
shall follow the form of the primary policy or policies including but not limited to all
endorsements.

4.4  Subcontractors. The Consultant'’s hiring or retaining of any third parties
[Subcontractors] to perform Services [Subcontractor Services] is subject to prior approval by
the City. The Consultant shall list on the Subcontractor List [Exhibit D Attachment BB] all
Subcontractors known to the Consultant at the time this Agreement is entered. If at any time
after this Agreement is entered into the Consultant identifies a need for additional
Subcontractor Services, the Consultant shall give written notice to the City of the need, at least
forty-five days before entering into a contract for such Subcontractor Services. The
Consultant's notice shall include a justification, a description of the scope of work, and an
estimate of all costs for the Subcontractor Services. The Consultant may request that the City
reduce the forty-five day notice period. The City agrees to consider such requests in good faith.

4.4.1 Subcontractor Contract. All contracts entered into between the
Consultant and any Subcontractor shall contain the information as described in Sections 4.6
and 4.7, and shall also provide as follows:

4.4.1.1 Each Subcontractor shall obtain insurance policies which shall
be kept in full force and effect during any and all work on this Agreement. Each Subcontractor
shall obtain, and the Consultant shall require the Subcontractor to obtain, all policies described
in Section 4.3.1.

4.4.1.2 The Consultant is obligated to pay the Subcontractor, for
Consultant and City-approved invoice amounts, out of amounts paid by the City to the
Consultant, not later than fourteen working days from the Consultant's receipt of payment from
the City. Nothing in this paragraph shall be construed to impair the right of the Consultant and
any Subcontractor to negotiate fair and reasonable pricing and payment provisions among
themselves.

4.4.1.3 In the case of a deficiency in the performance of Subcontractor
Services, the Consultant shall notify the City in writing of any withholding of payment to the
Subcontractor, specifying: (a) the amount withheld; (b) the specific cause under the terms of
the subcontract for withholding payment; (c) the connection between the cause for withholding
payment and the amount withheld; and (d) the remedial action the Subcontractor must take in
order to receive the amount withheld. Once the Subcontractor corrects the deficiency, the
Consultant shall pay the Subcontractor the amount withheld within fourteen working days of
the Consultant's receipt of the City's next payment,

4.4.1.4 In any dispute between the Consultant and Subcontractor, the
City shall not be made a party to any judicial or administrative proceeding to resolve the
dispute. The Consultant agrees to defend and indemnify the City as described in Article VI of
this Agreement in any dispute between the Consultant and Subcontractor should the City be
made a party to any judicial or administrative proceeding to resolve the dispute in violation of
this position.
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4.4,1.5 The Subcontractor is bound to the City's Equal Opportunity
Contracting Program covenants set forth in Article IV, Section 4.6 and Exhibit D of this
Agreement.

4.4.1.6 The City is an intended beneficiary of any work performed by
the Subcontractor for purposes of establishing a duty of care between the Subcontractor and the
City.

4,5  Contract Activity Report. The Consultant shall submit statistical information
to the City as requested in the City's Contract Activity Report [Exhibit D Attachment CC]. The
statistical information shall include the amount of subcontracting provided by firms during the
period covered by the Contract Activity Report, With the Contract Activity Report, the
Consultant shall provide an invoice from each Subcontractor listed in the report. The
Consultant agrees to issue payment to each firm listed in the Report within fourteen working
days of receiving payment from the City for Subcontractor Services as described in Section
44.1.

4.6  Non-Discrimination Requirements.

4.6.1 Compliance with the City's Equal Opportunity Contracting
Program. The Consultant shall comply with the City's Equal Opportunity Contracting
Program Consultant Requirements [Exhibit D], The Consultant shall not discriminate against
any employee or applicant for employment on any basis prohibited by law. The Consultant
shall provide equal opportunity in all employment practices. The Consultant shall ensure that
its Subcontractors comply with the City's Equal Opportunity Contracting Program Consultant
Requirements. Nothing in this Section shall be interpreted to hold the Consultant liable for any
discriminatory practice of its Subcontractors.

4.6.2 Non-Diserimination Ordinance. The Consultant shall not discriminate
on the basis of race, gender, religion, national origin, ethnicity, sexual orientation, age, or
disability in the solicitation, selection, hiring or treatment of Subcontractors, vendors or
suppliers. The Consultant shall provide equal opportunity for Subcontractors to participate in
subcontracting opportunities. The Consultant understands and agrees that violation of this
clause shall be considered a material breach of the contract and may result in contract
termination, debarment, or other sanctions. This language shall be in contracts between the
Consultant and any Subcontractors, vendors and suppliers.

4.6.3 Compliance Investigations. Upon the City's request, the Consultant
agrees to provide to the City, within sixty calendar days, a truthful and complete list of the
names of all Subcontractors, vendors, and suppliers that the Consultant has used in the past
five years on any of its contracts that were undertaken within San Diego County, including the
total dollar amount paid by the Consultant for each subcontract or supply contract. The
Consultant further agrees to fully cooperate in any investigation conducted by the City
pursuant to the City's Nondiscrimination in Contracting Ordinance [San Diego Municipal Code
sections 22.3501-22.3517.] The Consultant understands and agrees that violation of this clause
shall be considered a material breach of the contract and may result in remedies being ordered
against the Consultant up to and including contract termination, debarment, and other sanctions
for violation of the provisions of the Nondiscrimination in Contracting Ordinance. The
Consultant further understands and agrees that the procedures, remedies and sanctions
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provided for in the Nondiscrimination Ordinance apply only to violations of said
Nondiscrimination Ordinance.

4.7  Drug-Free Workplace. The Consultant agrees to comply with the City's Drug-
Free Workplace requirements set forth in Council Policy 100-17, adopted by San Diego
Resolution R-277952 and incorporated into this Agreement by this reference. The Consultant
shall certify to the City that it will provide a drug-free workplace by submitting a Consultant
Certification for a Drug-Free Workplace form [Exhibit E ].

4.7.1 Consultant's Notice to Employees. The Consultant shall publish a
statement notifying employees that the unlawful manufacture, distribution, dispensation,
possession, or use of a controlled substance is prohibited in the work place, and specifying the
actions that will be taken against employees for violations of the prohibition.

4.7.2 Drug-Free Awareness Program. The Consultant shall establish a
drug-free awareness program to inform employees about all of the following:

4.7.2.1 The dangers of drug abuse in the work place.
4.7.2.2 The policy of maintaining a drug-free work place.

4.7.2.3 Available drug counseling, rehabilitation, and employee
assistance programs.

4.7.2.4 The penalties that may be imposed upon employees for drug
abuse violations.

4.7.3 Posting the Statement. In addition to Section 4.7.1 above, the
Consultant shall post the drug-free policy in a prominent place.

4.7.4 Subcontractor's Agreements. The Consultant further certifies that each
contract for Subcontractor Services for this Agreement shall contain language that binds the
Subcontractor to comply with the provisions of Article IV, Section 4.7 of this Agreement, as
required by Sections 2.A.(1) through (3) of Council Policy 100-17. Consultants and
Subcontractors shall be individually responsible for their own drug-free work place program.

4.8  Product Endorsement. The Consultant acknowledges and agrees to comply
with the provisions of City of San Diego Administrative Regulation 95.65, concerning product
endorsement. Any advertisement identifying or referring to the City as the user of a product or
service requires the prior written approval of the City.

4.9  Conflict of Interest. The Consultant is subject to all federal, state and local
conflict of interest laws, regulations, and policies applicable to public contracts and
procurement practices, including but not limited to California Government Code sections 1090,
et. seq. and 81000, et. seq., and the City of San Diego Ethics Ordinance, codified in the San
Diego Municipal Code at sections 27.3501 to 27.3595.

4.9.1 If, in performing the Services set forth in this Agreement, the Consultant
makes, or participates in, a “governmental decision” as described in Title 2, section
18701(a)(2) of the California Code of Regulations, or performs the same or substantially all the
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same duties for the City that would otherwise be performed by a City employee holding a
position specified in the department's conflict of interest code, the Consultant shall be subject
to a conflict of interest code requiring the completion of one or more statements of economic
interests disclosing the Consultant's relevant financial interests. The determination as to
whether any individual members of the Design Professional’s organization must make
disclosures of relevant financial interests is set forth in the Determination Form (Exhibit 1).

4.9.1.1 Statements of economic interests shall be made on Fair Political
Practices Commission Form 700 and filed with the City Clerk. The Consultant shall file a
Form 700 (Assuming Office Statement) within thirty calendar days of the City's determination
that the Consultant is subject to a conflict of interest code. The Consultant shall also file a
Form 700 (Annual Statement) on or before April 1, disclosing any financial interests held
during the previous calendar year for which the Consultant was subject to a conflict of interest
code.

4.9.1.2 If the City requires the Consultant to file a statement of
economic interests as a result of the Services performed, the Consultant shall be considered a
“City Official” subject to the provisions of the City of San Diego Ethics Ordinance, including
the prohibition against lobbying the City for one year following the termination of this
Agreement.

4.9.2 The Consultant shall establish and make known to its employees and
agents appropriate safeguards to prohibit employees from using their positions for a purpose
that is, or that gives the appearance of being, motivated by the desire for private gain for
themselves or others, particularly those with whom they have family, business, or other
relationships.

4.9.3 The Consultant's personnel employed for the Services shall not accept
gratuities or any other favors from any Subcontractors or potential Subcontractors. The
Consultant shall not recommend or specify any product, supplier, or contractor with whom the
Consultant has a direct or indirect financial or organizational interest or relationship that would
violate conflict of interest laws, regulations, or policies.

4.9.4 If the Consultant violates any conflict of interest law or any of the
provisions in this Section 4.9, the violation shall be grounds for immediate termination of this
Agreement. Further, the violation subjects the Consultant to liability to the City for attorneys
fees and all damages sustained as a result of the violation.

4.10 Mandatory Assistance. If a third party dispute or litigation, or both, arises out
of, or relates in any way to the Services provided under this Agreement, upon the City's
request, the Consultant, its agents, officers, and employees agree to assist in resolving the
dispute or litigation. The Consultant's assistance includes, but is not limited to, providing
professional consultations, attending mediations, arbitrations, depositions, trials or any event
related to the dispute resolution and/or litigation.

4.11 Compensation for Mandatory Assistance. The City will compensate the
Consultant for fees incurred for providing Mandatory Assistance as Additional Services under
Section 3.3. If, however, the fees incurred for the Mandatory Assistance are determined,
through resolution of the third party dispute or litigation, or both, to be attributable in whole, or
in part, to the acts or omissions of the Consultant, its agents, officers, and employees, the
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Consultant shall reimburse the City. The City is then entitled to reimbursement of all fees paid
to the Consultant, its agents, officers, and employees for Mandatory Assistance.

4.12  Attorney Fees related to Mandatory Assistance. In providing the City with
dispute or litigation assistance, the Consultant or its agents, officers, and employees may incur
expenses and/or costs. The Consultant agrees that any attorney fees it may incur as a result of
assistance provided under Section 4.11 are not reimbursable. The Parties agree this provision

does not in any way affect their rights to seek attorney fees under Article VIII, Section 8.8 of
this Agreement.

4.13  Notification of Increased Construction Cost. [f applicable, at any time prior
to the City's approval of the final plans, specifications, studies, or report, the Consultant
anticipates that the total construction cost will exceed the estimated construction budget, the
Consultant shall immediately notify the City in writing. This written notification shall include
an itemized cost estimate and a list of recommended revisions which the Consultant believes
will bring the construction cost to within the estimated construction budget. The City may
either: (1) approve an increase in the amount authorized for construction; or (2) delineate a
project which may be constructed for the budget amount; or (3) any combination of (1) and (2).

4.14 ADA Certification. The Consultant hereby certifies that it agrees to comply
with the City's Americans With Disabilities Act Compliance/City Contracts requirements set
forth in Council Policy 100-04, adopted by San Diego Resolution R-282153 and incorporated
into this Agreement by this reference.
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ARTICLE V
FEDERAL REQUIREMENTS

5.1  This Project is funded by the Energy Efficiency and Conservation Block Grant,
All Project work and Agreements will be subject to the review and approval of the U.S.
Department of Energy.

5.2 The Consultant and its Subcontractors shall maintain all books, documents,
papers, employee time sheets, accounting records, and other evidence pertaining to costs
incurred, and shall make such materials available at their respective offices at all reasonable
times during the contract period and for three years from the date of final payment under the
contract, for inspection by the City, U.S. Department of Energy, the Comptroller General of
the United States, or their duly authorized representatives.

5.3  The cost principles and procedures for use in the determination of allowable
elements of cost will be governed by the Federal Acquisition Regulations in 48 CFR, Chapter
1, Part 31.

5.4  The Consultant warrants that he/she has not employed or retained any company
or person, other than a bona fide employee working for the Consultant, to solicit or secure this
Agreement, and that he/she has not paid or agreed to pay any company or person, other than a
bona fide employee, any fee, commission, percentage, brokerage fee, gift, or any other
consideration, contingent upon or resulting from the award or formation of this Agreement. For
breach or violation of this warranty, the City shall have the right to annul this agreement
without liability, or at its discretion to deduct from the Agreement price or consideration, or
otherwise recover, the full amount of such fee, commission, percentage, brokerage fee, gift, or
contingent fee.

5.5 The Consultant shall comply with all Federal, State, and Local laws and
ordinances applicable to the work. This includes compliance with prevailing wage rates and
their payment in accordance with California Labor Code, including but not [imited to Sections
1720 and 1771 [see Exhibit J].

5.6  Neither this Agreement or any part thereof shall be subcontracted, assigned, or
transferred by the Consultant except as otherwise provided for in the Agreement.

5.7  The Consultant shall comply with California Government Code section 7550 as
foliows:

Any document or written report prepared for or under the
direction of a State or Local Agency, which is prepared in whole
or in part by non-employees of such Agency, shall contain the
numbers and dollar amounts of all contracts and subcontracts
relating to the preparation of such document or written report;
provided, however, that the total cost for work performed by
non-employees of the agency exceeds FIVE THOUSAND
DOLLARS ($5,000), The contract and subcontract numbers and
dollar amounts shall be contained in a separate section of such
document or written report.

When multiple documents or written reports are the subject or
product of the contract, the disclosure section may also contain a
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statement indicating that the total contract amount represents
compensation for multiple documents or written reports.

All procurement transactions will be conducted in a manner providing full and

open competition consistent with the standards of 49 CFR Part18. Some of the situations
considered to be restrictive of competition include, but are not limited to:

5.9

@) Placing unreasonable requirements on firms in order for them to qualify
to do business,

(ii) Requiring unnecessary experience and excessive bonding,

(iii)  Noncompetitive pricing practices between firms or between affiliated
companies,

(iv)  Noncompetitive awards to consuitants that are on retainer contracts,
v) Organizational conflicts of interest,

(vi)  Specifying only a brand name product instead of allowing an equal
product to be offered and describing the performance of other relevant
requirements of the procurement, and

(vii)  Any arbitrary action in the procurement process.

The City will perform a cost analysis of its Agreement with the Consultant

when adequate price competition is lacking, and for sole source procurements, including
contract modifications or change orders, unless price reasonableness can be established on the
basis of a catalog or market price of a commercial product sold in substantial quantities to the
general public or based on prices set by law or regulation. A price analysis will be used in all
other instances to determine the reasonableness of the proposed contract price.

5.10 The City and the Consultant must on request make available for awarding
agency pre-award review procurement documents, such as requests for proposals or invitations
for bids, independent cost estimates, or other pertinent documents when:

4] The City’s or the Consultant’s procurement procedures or operation fails
to comply with the procurement standards in 49 CFR Section 18.36; or

(i)  The procurement is expected to exceed the simplified acquisition
threshold [currently fixed at $100,000 by 41 U.S.C. 403(11)} and is to be
awarded without competition or only one bid or offer is received in response to
a solicitation; or

(iif)  The procurement, which is expected to exceed the simplified acquisition
threshold, specifies a brand name product; or

(iv)  The proposed award is more than the simplified acquisition threshold
and is to be awarded to other than the apparent low bidder under a sealed bid
procurement; or

v) A proposed contract modification changes the scope of a contract or
increases the contract amount by more than the simplified acquisition threshold.
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5.11 The City will use procurement procedures which reflect applicable State and
local laws and regulations, provided that the procurements conform to applicable Federal law
and standards identified in 49 CFR Section 18.36.

5.12 Contract modifications are required for any modification in the terms of the
original contract that change the cost of the contract; significantly change the character, scope,
complexity, or duration of the work; or significantly change the conditions under which the
work is required to be performed. A contract modification shall clearly outline the changes
made and determine a method of compensation. U.S. Department of Energy approval of
contract modifications shall be obtained prior to beginning the work, except that in unusual
circumstances the Consultant may be authorized to proceed with work prior to agreement on
the amount of compensation and execution of the contract modification, provided the U.S.
Department of Energy has previously approved the work and has concurred that additional
compensation is warranted.

5.13 The Consultant agrees to comply with all applicable standards, orders, or
requirements issued under section 306 of the Clean Air Act (42 U.S.C. 1857(h)), section 508 of
the Clean water Act (33 U.S.C. 1368), Executive Order 11738, and Environmental Protection
Agency regulations (40 CFR part 153).

ARTICLE VI
INDEMNIFICATION

6.1 Indemnification and Hold Harmless Agreement. With respect to any
liability, including but not limited to claims asserted or costs, losses, attorney fees, or payments
for injury to any person or property caused or claimed to be caused by the acts or omissions of
the Consultant, or Consultant's employees, agents, and officers, arising out of any services
performed under this Agreement, the Consultant agrees to defend, indemnify, protect, and hold
harmless the City, its agents, officers, and employees from and against all liability. Also
covered is liability arising from, connected with, caused by, or claimed to be caused by the
active or passive negligent acts or omissions of the City, its agents, officers, or employees
which may be in combination with the active or passive negligent acts or omissions of the
Consultant, its employees, agents or officers, or any third party. The Consultant's duty to
defend, indemnify, protect and hold harmless shall not include any claims or liabilities arising
from the sole negligence or sole willful misconduct of the City, its agents, officers or
employees.

ARTICLE VII
MEDIATION

7.1 Mandatory Non-binding Mediation. With the exception of Sections 2.5-2.7 of
this Agreement, if a dispute arises out of, or relates to this Agreement, or the breach thereof,
and if said dispute cannot be settled through normal contract negotiations, prior to the initiation
of any litigation, the Parties agree to attempt to settle the dispute in an amicable manner, using
mandatory mediation under the Construction Industry Mediation Rules of the American
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Arbitration Association [AAA] or any other neutral organization agreed upon before having
recourse in a court of law.

7.2  Mandatory Mediation Costs. The expenses of witnesses for either side shall
be paid by the Party producing such witnesses. All other expenses of the mediation, including
required traveling and other expenses of the mediator [Mediator], and the cost of any proofs or
expert advice produced at the direct request of the Mediator, shall be borne equally by the
Parties, unless they agree otherwise,

7.3  Selection of Mediator. A single Mediator that is acceptable to both Parties
shall be used to mediate the dispute. The Mediator will be knowledgeable in construction
aspects and may be selected from lists furnished by the AAA or any other agreed upon
Mediator. To initiate mediation, the initiating Party shall serve a Request for Mediation on the
opposing Party. If the Mediator is selected from a list provided by AAA, the initiating Party
shall concurrently file with AAA a “Request for Mediation” along with the appropriate fees, a
list of three requested Mediators marked in preference order, and a preference for available
dates.

7.3.1 If AAA is selected to coordinate the mediation [Administrator], within
ten working days from the receipt of the initiating Party's Request for Mediation, the opposing
Party shall file the following: a list of preferred Mediators listed in preference order after
striking any Mediators to which they have any factual objection, and a preference for available
dates. If the opposing Party strikes all of initiating Party's preferred Mediators, opposing Party
shall submit a list of three preferred Mediators listed in preference order to initiating Party and
Administrator. Initiating Party shall file a list of preferred Mediators listed in preference order,
after striking any Mediator to which they have any factual objection. This process shall
continue until both sides have agreed upon a Mediator.

7.3.2 The Administrator will appoint or the Parties shall agree upon the
highest, mutually preferred Mediator from the individual Parties' lists who is available to serve
within the designated time frame.

7.3.3 If the Parties agree not to use AAA, then a Mediator, date and place for
the mediation shall be mutually agreed upon.

7.4  Conduct of Mediation Sessions. Mediation hearings will be conducted in an
informal manner and discovery will not be allowed. All discussions, statements, or admissions
will be confidential to the Party's legal position. The Parties may agree to exchange any
information they deem necessary.

7.4.1 Both Parties must have an authorized representative attend the
mediation. Each representative must have the authority to recommend entering into a
settlement. Either Party may have attorney(s) or expert(s) present. Upon reasonable demand,

either Party may request and receive a list of witnesses and notification whether attorney(s)
will be present.

7.4.2  Any agreements resulting from mediation shall be documented in

writing. All mediation results and documentation, by themselves, shall be “non-binding” and
inadmissible for any purpose in any legal proceeding, unless such admission is otherwise
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agreed upon, in writing, by both Parties. Mediators shall not be subject to any subpoena or
liability and their actions shall not be subject to discovery.

ARTICLE VIII

INTELLECTUAL PROPERTY RIGHTS

8.1  Work For Hire. All original designs, plans, specifications, reports,
documentation, and other informational materials, whether written or readable by machine,
originated or prepared exclusively for the City pursuant to this Agreement (Deliverable
Materials) is “work for hire” under the United States Copyright law and shall become the sole
property of the City. The Consultant, including its employees, and independent
Subcontractor(s), shall not assert any common law or statutory patent, copyright, trademark, or
any other intellectual proprietary right to the City to the deliverable Materials.

8.2.  Rights in Data. All rights (including, but not limited to publication(s),
registration of copyright(s), and trademark(s) in the Deliverable Materials, developed by the
Consultant, including its employees, agents, talent and independent Subcontractors pursuant to
this Agreement are the sole property of the City. The Consultant, including its employees,
agents, talent, and independent Subcontractor(s), may not use any such Product mentioned in
this article for purposes unrelated to Consultant’s work on behalf of the City without prior
written consent of the City.

8.3  Intellectual Property Rights Assignment. Consultant, its employees, agents,
talent, and independent Subcontractor(s) agree to promptly execute and deliver, upon request
by City or any of its successors or assigns at any time and without further compensation of any
kind, any power of attorney, assignment, application for copyright, patent, trademark or other
intellectual property right protection, or other papers or instruments which may be necessary or
desirable to fully secure, perfect or otherwise protect to or for the City, its successors and
assigns, all right, title and interest in and to the content of the Deliverable Materials; and
cooperate and assist in the prosecution of any action or opposition proceeding involving said
rights and any adjudication of the same.

84  Moral Rights. Consultant, its employees, agents, talent, and independent
Subcontractor(s) hereby irrevocably and forever waives, and agrees never to assert, any Moral
Rights in or to the Deliverable Materials which Consultant, its employees, agents, talent, and
independent Subcontractor(s), may now have or which may accrue to Consultant, its
employees, agents, talent, and independent Subcontractor(s)’ benefit under U.S. or foreign
copyright laws and any and all other residual rights and benefits which arise under any other
applicable law now in force or hereafter enacted. The term “Moral Rights” shall mean any and
all rights of paternity or integrity in or to the Deliverable Materials and the right to object to
any modification, translation or use of said content, and any similar rights existing under
judicial or statutory law of any country in the world or under any treaty, regardless of whether
or not such right is denominated or referred to as a moral right.

8.5  Subcontracting. In the event that Consultant utilizes a Subcontractor(s) for any
portion of the Work that is in whole or in part of the specified Deliverable(s) to the City, the
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agreement between Consultant and the Subcontractor [Subcontractor Agreement] shall include
a statement that identifies that the Deliverable/Work product as a “work-for hire” as defined in
the Act and that all intellectual property rights in the Deliverable/Work product, whether
arising in copyright, trademark, service mark or other belongs to and shall vest solely with the
City. Further, the Subcontractor Agreement shall require that the Subcontractor, if necessary,
shall grant, transfer, sell and assign, free of charge, exclusively to the City, all titles, rights and
interests in and to said Work/Deliverable, including all copyrights and other intellectual
property rights. City shall have the right to review any Subcontractor agreement for
compliance with this provision.

8.6  Publication. Consultant may not publish or reproduce any Deliverable
Materials, for purposes unrelated to Consultant’s work on behalf of the City without prior
written consent of the City.

8.7  Intellectual Property Warranty and Indemnification. Consultant represents
and warrants that any materials or deliverables, including all Deliverable Materials, provided
under this contract are either original, not encumbered and do not infringe upon the copyright,
trademark, patent or other intellectual property rights of any third party, or are in the public
domain, If Deliverable Materials provided hereunder become the subject of a claim, suit or
allegation of copyright, trademark or patent infringement, City shall have the right, in its sole
discretion, to require Consultant to produce, at Consultant’s own expense, new non-infringing
materials, deliverables or Works as a means of remedying any claim of infringement in
addition to any other remedy available to the City under law or equity. Consultant further
agrees to indemnify and hold harmless the City, its officers, employees and agents from and
against any and all claims, actions, costs, judgments or damages of any type alleging or
threatening that any materials, deliverables, supplies, equipment, services or Works provided
under this contract infringe the copyright, trademark, patent or other intellectual property or
proprietary rights of any third party (Third Party Claims of Infringement). if a Third Party
Claim of Infringement is threatened or made before Consultant receives payment under this
contract, City shall be entitled, upon written notice to Consultant, to withhold some or all of
such payment.

8.8  Enforcement Costs. The Consultant agrees to pay any and all costs the City
incurs enforcing the indemnity and defense provisions set forth in Article 8, including but not
limited to, attorney’s fees.

8.9  Ownership of Documents. Once the Consultant has received any compensation
for the Professional Services performed under this Agreement, all documents, including but not
limited to, original plans, maps, studies, sketches, drawings, computer printouts and disk files,
and specifications prepared in connection with or related to the Scope of Services or
Professional Services, shall be the property of the City.

ARTICLE IX

MISCELLANEOUS
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9.1 Notices. In all cases where written notice is required under this Agreement,
service shall be deemed sufficient if the notice is deposited in the United States mail, postage
paid. Proper notice shall be effective on the date it is mailed, unless provided otherwise in this
Agreement. For the purpose of this Agreement, unless otherwise agreed in writing, notice to
the City shall be addressed to: City Fnvironmental Services Department, 9601 Ridgehaven
Court, suite 310, San Diego, CA 92123-1636 Attn: Linda Giannelli Pratt, MS 1103 A and
notice to the Consultant shall be addressed to: AECOM Technical Services, 1420 Kettner
Blvd,, suite 500, San Diego, CA 92101 Attn: Chandra Krout.

9.2 Headings. All article headings are for convenience only and shall not affect the
interpretation of this Agreement,

9.3  Non-Assignment. The Consultant shall not assign the obligations under this
Agreement, whether by express assignment or by sale of the company, nor any monies due or
to become due, without the City's prior written approval. Any assignment in violation of this
paragraph shall constitute a Default and is grounds for immediate termination of this
Agreement, at the sole discretion of the City. In no event shall any putative assignment create a
contractual relationship between the City and any putative assignee.

9.4  Independent Contractors. The Consultant and any Subcontractors employed
by the Consultant shall be independent contractors and not agents of the City. Any provisions
of this Agreement that may appear to give the City any right to direct the Consultant
concerning the details of performing the Services, or to exercise any control over such
performance, shall mean only that the Consultant shall follow the direction of the City
concerning the end results of the performance.

9.5  Consultant and Subcontractor Principals for Consultant Services. [t is
understood that this Agreement is for unique Professional Services. Retention of the
Consultant's Professional Services is based on the particular professional expertise of the
following members of the Consultant's organization: Chandra Krout, John Bridges, Poonam
Boparal [Project Team]. Accordingly, performance of Professional Services on the Project may
not be delegated to other members of the Consultant's organization or to Subcontractors
without the prior written consent of the City. It is mutually agreed that the members of the
Project Team are the principal persons responsible for delivery of all Professional Services and
may not be removed from the Project without the City's prior written approval. Removal of any
member of the Project Team without notice and approval by the City may be considered a
default of the terms and conditions of this Agreement by the Consultant. In the event any
member of the Project Team becomes unavailable for any reason, the City must be consulted
as to any replacement. If the City does not approve of a proposed replacement, the City may
terminate this Agreement pursuant to section 2.6 of this Agreement. Further, the City reserves
the right, after consultation with the Consultant, to require any of the Consultant's employees
or agents to be removed from the Project.

9.6  Covenants and Conditions. All provisions of this Agreement expressed as
either covenants or conditions on the part of the City or the Consultant, shall be deemed to be
both covenants and conditions.

9.7  Compliance with Controlling Law. The Consultant shall comply with all laws,
ordinances, regulations, and policies of the federal, state, and local governments applicable to
this Agreement. In addition, the Consultant shall comply immediately with all directives issued
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by the City or its authorized representatives under authority of any laws, statutes, ordinances,
rules, or regulations. The laws of the State of California shall govern and control the terms and
conditions of this Agreement.

9.8  Jurisdiction and Attorney Fees. The jurisdiction and applicable laws for any
suit or proceeding concerning this Agreement, the interpretation or application of any of its
terms, or any related disputes shall be in accordance with the laws of the State of California.
The prevailing Party in any such suit or proceeding shall be entitled to a reasonable award of
attorney fees in addition to any other award made in such suit or proceeding.

9.9  Successors in Interest. This Agreement and all rights and obligations created
by this Agreement shall be in force and effect whether or not any Parties to the Agreement
have been succeeded by another entity, and all rights and obligations created by this
Agreement shall be vested and binding on any Party's successor in interest.

9.10 Integration. This Agreement and the Exhibits and references incorporated into
this Agreement fully express all understandings of the Parties concerning the matters covered
in this Agreement. No change, alteration, amendment, or modification of the terms or
conditions of this Agreement, and no verbal understanding of the Parties, their officers, agents,
or employees shall be valid unless made in the form of a written change agreed to in writing by
both Parties. All prior negotiations and agreements are merged into this Agreement.

9.11 Counterparts. This Agreement may be executed in counterparts, which when
taken together shall constitute a single signed original as though all Parties had executed the
same page.

9.12 No Waiver. No failure of either the City or the Consultant to insist upon the
strict performance by the other of any covenant, term or condition of this Agreement, nor any
failure to exercise any right or remedy consequent upon a breach of any covenant, term, or
condition of this Agreement, shall constitute a waiver of any such breach of such covenant,
term or condition. No waiver of any breach shall affect or alter this Agreement, and each and
every covenant, condition, and term hereof shall continue in full force and effect without
respect to any existing or subsequent breach.

9.13  Severability, The unenforceability, invalidity, or illegality of any provision of
this Agreement shall not render any other provision of this Agreement unenforceable, invalid,
or illegal.

9.14 Additional Consultants or Contractors. The City reserves the right to employ,
at its own expense, such additional Consultants or contractors as the City deems necessary to
perform work or to provide the Services.

9.15 Employment of City Staff. This Agreement may be unilaterally and
immediately terminated by the City, at its sole discretion, if the Consultant employs an
individual who, within the last twelve months immediately preceding such employment did, in
the individual's capacity as an officer or employee of the City, participate in, negotiate with, or
otherwise have an influence on the recommendation made to the City Council or Mayor in
connection with the selection of the Consultant.
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9.16 Municipal Powers. Nothing contained in this Agreement shall be construed as
a limitation upon the powers of the City as a chartered city of the State of California.

9.17 Drafting Ambiguities. The Parties agree that they are aware that they have the
right to be advised by counsel with respect to the negotiations, terms and conditions of this
Agreement, and the decision of whether or not to seek advice of counsel with respect to this
Agreement is a decision which is the sole responsibility of each Party. This Agreement shall
not be construed in favor of or against either Party by reason of the extent to which each Party
participated in the drafting of the Agreement.

9.18 Signing Authority. The representative for each Party signing on behalf ofa
corporation, partnership, joint venture or governmental entity hereby declares that authority
has been obtained to sign on behalf of the corporation, partnership, joint venture, or entity and
agrees to hold the other Party or Parties hereto harmless if it is later determined that such
authority does not exist.

9.19 Conflicts Between Terms. If an apparent conflict or inconsistency exists
between the main body of this Agreement and the Exhibits, the main body of this Agreement
shall control. If a conflict exists between an applicable federal, state, or local law, rule,
regulation, order, or code and this Agreement, the law, rule, regulation, order, or code shall
control. Varying degrees of stringency among the main body of this Agreement, the Exhibits,
and laws, rules, regulations, orders, or codes are not deemed conflicts, and the most stringent
requirement shall control. Each Party shall notify the other immediately upon the identification
of any apparent conflict or inconsistency concerning this Agreement.

9.20 Consultant Evaluation. City will evaluate Consultant's performance of
Services using the Consultant Evaluation Form (Exhibit F).

9.21  Exhibits Incorporated. All Exhibits referenced in this Agreement are
incorporated into the Agreement by this reference.

9.22  Survival of Obligations. All representations, indemnifications, warranties and
guarantees made in, required by or given in accordance with this Agreement, as well as all
continuing obligations indicated in this Agreement, shall survive, completion and acceptance
of the Professional Services and termination or completion of the Agreement.

9.23 Vendor Registration. All consultants wishing to conduct business with the
City of San Diego, or those intending to compete for City contracts, must submit a completed
Vendor Registration Form (Exhibit G) to the City of San Diego’s Purchasing & Contracting
Department. This form must be received by the City prior to competing for or being awarded
any contracts.

9.24 Contractor Standards. This Agreement is subject to the Contractor Standards
clause of the Municipal Code Chapter 2, Article 2, Division 32 adopted by Ordinance
No. O-19383. All consultants are required to complete the Contractor Standards Pledge of
Compliance included herein as (Exhibit H). The Contractor Standards are available online at
www.sandiego.gov/purchasing/vendor/index.shtml or by request from the Purchasing &
Contracting Department by calling (619) 236-6000.
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9.25 Equal Benefits Ordinance. This Agreement is subject to the Equal Benefits
Ordinance [EBO]. All consultants are required to complete the Equal Benefits Ordinance
Certification of Compliance included herein as Exhibit K, Effective January 1, 2011, any
contract awarded from this solicitation is subject to the City of San Diego’s Equal Benefits
Ordinance [EBO], Chapter 2, Article 2, Division 43 of the San Diego Municipal Code
[SDMC].

In accordance with the EBO, contractors must certify they will provide and maintain equal
benefits as defined in SDMC §22.4302 for the duration of the contract [SDMC §22.4304(f)].
Failure to maintain equal benefits is a material breach of the contract [SDMC §22.4304(¢)].
Contractors must notify employees of their equal benefits policy at the time of hire and during
open enrollment periods and must post a copy of the following statement in an area frequented
by employees:

During the performance of a contract with the City of San Diego, this
employer will provide equal benefits to its employees with spouses and its
employees with domestic partners,

Contractors also must give the City access to documents and records sufficient for the City to
verify the contractors are providing equal benefits and otherwise complying with EBO
requirements. Full text of the EBO and the Rules Implementing the Equal Benefits Ordinance
are posted on the City’s website at www.sandiego.gov/purchasing/ or can be requested from
the Equal Benefits Program at (619) 533-3948.

9.26 Federal Energy Efficiency & Conservation. The Consultant agrees to comply
with all requirements of the “Federal Energy Efficiency and Conservation Block Grant Flow-
Down Requirements,” attached as Exhibit L and incorporated herein by reference. Consultant
agrees to comply with ail provisions of Exhibit L, specifically including but not limited to all
applicable federal circulars as described in Exhibit L as well as all other relevant provisions
listed in Exhibit L. Subawardees who receive federal funds under an assistance agreement
shall comply with the flow-down requirements for subawardees specified in the “Special
Provisions Relating to Work Funded under American Recovery and Reinvestment Act of
2009 which apply to this award, and are listed in Exhibit L.

The remainder of this page has intentionally been left blank.
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IN WITNESS WHEREOF, this Agreement is executed by the City of San Diego, acting by
and through its Mayor, pursuant to Resolution No_ -, authorizing such
execution, and by the Consultant pursuant to AECOM TECHNICAL SERVICES, INC LIST
OF AUTHORIZED SIGNATORIES

Dated this day of ,

THE CITY OF SAN DIEGO
Mayor or Designee

By

I HEREBY CERTIFY I can legally bind AECOM Technical Services and that I have read all

of this Agreement, this day of ,

By

Mr. Ray Hrenko, Principal
AECOM Technical Services

I HEREBY APPROVE the form and legality of the foregoing Agreement this

day of ,

JAN I. GOLDSMITH, City Attorney

By

Deputy City Attorney
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CONSULTANT AGREEMENT EXHIBITS

Exhibit A - Scope of Services
Exhibit B-  Compensation and Fee Schedule
Exhibit C-  Time Schedule
Exhibit D - City's Equal Opportunity Contracting Program Consultant Requirements
(AA) Work Force Report
(BB) Subcontractors List
(CC) Contract Activity Report
Exhibit E-  Consultant Certification for a Drug-Free Workplace
Exhibit F - Consultant Evaluation Form
Exhibit G -  Vendor Registration Form
Exhibit H~  Contractor Standards Pledge of Compliance

Exhibit I - Determination Form
Exhibit J- California Labor Code Sections 1720 and 1771
Exhibit K- Equal Benefits Ordinance Certification of Compliance

Exhibit L- Federal Energy Efficiency and Conservation Block Grant Flow-Down

Requirements
ATTACHMENTS
1 Certification of Local Agency
2 Certification of Consultant
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EXHIBIT A

SCOPE OF SERVICES

Task 1: Provide Recommended Revisions for CMAP Framework based upon Existing
CAPs and Professional Expertise

AECOM will identify areas for enhancing the CMAP Framework outline, such as updating
current mitigation strategies, identifying where additional mitigation could be achieved, and
identifying new adaptation strategies. AECOM will ensure that the “right” questions are asked
in order to generate the “right” data. The process will allow the City to provide input regarding
the types of measures that will be feasible and to ensure that the subsequent Final CMAP is
efficient and implementable. The provided recommendations within the task’s timeframe will
be based primarily upon the following examples: Cities of Irvine, Chicago, and West
Hollywood Climate Action Plans, the Melbourne Climate Change Adaptation Strategy, and the
SANDAG Climate Action Strategy.

Lastly, AECOM will provide guidance to staff on how to perform a “Gap Analysis” of the
General Plan Program EIR to support the Draft CMAP. This gap analysis will check targets
and ensure reduction programs are both measurable and feasible. Further, AECOM will
provide guidance to the City on how to effectively take credit for existing and on-going actions
where possible, therefore ensuring that the City is on par with similar jurisdictions.

Task 2: Provide Recommended Revisions for Draft CMAP Document with Special
Emphasis on Adaptation Strategies

According to CEQA Guidelines 15183.5(b), Plans for the reduction of Greenhouse Gas
Emissions, public agencies may choose to analyze and mitigate significant greenhouse gas
emissions in a plan for the reduction of greenhouse gas emissions or similar document. A plan
to reduce greenhouse gas emissions may be used in a cumulative impacts analysis as set forth
below. Pursuant to sections 15064(h)(3) and 15130(d), a lead agency may determine that a
project’s incremental contribution to a cumulative effect is not cumulatively considerable if the
project complies with the requirements in a previously adopted plan or mitigation program
(i.e., the CMAP) under specific circumstances. Therefore, although the City staff is preparing
the CMAP, AECOM will provide clear guidance and specific examples to City staff to ensure
that the Final CMAP does the following:

a. Quantifies greenhouse gas emissions, both existing and projected over a
specified time period, resulting from activities within a defined geographic area;

b. Establishes a level, based on substantial evidence, below which the contribution
to greenhouse gas emissions from activities covered by the plan would not be
cumulatively considerable;

c. ldentifies and analyzes the greenhouse gas emissions resulting from specific
actions or categories of actions anticipated within the geographic area;
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d. Specifies measures or a group of measures, including performance standards,
that substantial evidence demonstrates, if implemented on a project-by-project
basis would collectively achieve the specified emissions level;

e. Establishes a mechanism to monitor the plan’s progress toward achieving the
level and to require amendment if the plan is not achieving specitied levels;

f. Is adopted in a public process following environmental review.

By following and implementing the CEQA requirements outlined above for greenhouse gas
reduction plans, the CMAP and related CEQA documentation will provide assistance with
addressing greenhouse gas emissions in the City’s Community Plans and associated program
EIRs and any future development projects that require discretionary review and CEQA
documentation.

Additionally, AECOM will apply particular attention to the evolving nature of climate change
adaptation and will provide recommendations and related analysis that focuses on adaptation
strategies that are specific to the geography of San Diego. The goal of the Adaptation
component of the CMAP will be to identify those areas that are vulnerable to the effects of a
changing climate within the City of San Diego. AECOM recommends that the CMAP be
written in such a manner that specific adaptation projects are not included, but rather draw
from the general categories outlined in the San Diego Regional Focus 2050 Study and similar
literature from AECOM’s Australian expertise. Special focus will be in the categories of Public
Health, Sea Level Rise, and Wildfire. For example, AECOM may recommend future
implementation calling for responsible City departments along with the Mayor’s Office to
undertake a subsequent study to have a future iteration of the Capital Improvements Plan
identify specific adaptation projects to address issues raised in the CMAP (i.e. sea walls, etc.).

Task 3: Prepare Appropriate CEQA Documentation for CMAP Adoption
Sub-task 3.1 — Draft Initial Study:

AECOM will identify and prepare the appropriate environmental documentation in
accordance with the Amended CEQA Guidelines (March 2010). The actual CEQA
documentation needed will be determined through completion of an Initial Study (for
purposes of this scope of services, we have assumed the appropriate CEQA document
to be a Mitigated Negative Declaration). 1t is important to note that AECOM is
proposing that the CMAP tier from the General Plan Program EIR. Pursuant to Section
15168(c) of the State CEQA Guidelines, “Subsequent activities in the program must be
examined in the light of the Program EIR to determine whether an additional
environmental document must be prepared.” Therefore, we anticipate that the Initial
Study will need to identify any significant impacts (including cumulative) and
necessary mitigation measures associated with topical areas such as land use,
transportation, aesthetics, and energy that could result from CMAP implementation.
Our analysis will take into account whether policies and plans previously adopted by
the City will substantially mitigate the environmental effect(s) in accordance with
Section 15183 of the State CEQA Guidelines. The format and content of the Initial
Study will be in full compliance with CEQA, the State CEQA Guidelines, and City
requirements and will include appropriate statements and references to indicate the use
of the tiering concept as provided for in Section 15152 of the State CEQA Guidelines.

Subtask 3.2 — Draft Mitigated Negative Declaration:
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Based upon the previously provided recommendations in Tasks 1 and 2, the CMAP will
be written in such a manner that allows the document to remain within the thresholds of
a Mitigated Negative Declaration (MND). This recommendation is based on the
assumption AECOM has assumed that the Initial Study will conclude that all potential
impacts are less than significant with the incorporation of any suggested mitigation
measures to address any significant impacts associated with implementation of the
CMAP. In regards to the “Adaptation” component of the CMAP, AECOM has assumed
that this component will identify the issues likely to require adaptation (such as,
wildfire, sea level rise and public health), as well as general strategies to address those
issues, but not specific physical adaptation projects that are likely to create significant
environmental impacts.

Task 4: Formatting Assistance for the CMAP for Outreach & Presentation Purposes

AECOM recognizes that documents important for public viewing should be easy to read,
graphically rich, and provide interest in the subject arca. AECOM prides itself on being a
leader in visual representation of information and data, and will work to develop a user-
friendly CMAP that is accessible to the public, while still containing the depth of information
that will make the CMAP transparent and useful. Therefore, it is understood that the City will
provide AECOM with the Final Version of the CMAP in a Word document to be re-formatted
in Adobe In Design. Once there, the document will be re-formatted visually utilizing state-of-
the art graphics and an extensive photo library.

Task 5: Public Outreach and Public Meeting Attendance
Sub-task 5.1 — Participation in Green Task Force and City Council Meetings:

AECOM has extensive experience involving outreach and engaging the public in
climate planning. AECOM will present the CMAP and related CEQA documentation
findings at community meetings as well as to local government leaders when requested
by City Contract Manager. The total number of community meetings and City Planning
Commission/City Council meetings shall be clearly defined and agreed upon between
AECOM and the City. It is agreed that AECOM will attend two (2) Green Task Force
Meetings and two (2) City Council Meetings for a total of four (4) Meetings.

Sub-task 5.2 — Limited Support of Green Task Force Presentations:

AECOM will provide limited support in the form of high-quality PowerPoint
Templates with recommended talking points, status updates, outlines, and clear
explanations. These Power Points will be used in the Green Task Force meetings or
other similar forums in which AECOM statf is not attendance. The goal is to assist City
staff with on-going messaging of the CMAP and related efforts.
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EXHIBIT B

COMPENSATION AND FEE SCHEDULE

Proposed Budget:
Task 1 =$10K

Task 1: Provide Recommended Revisions for CMAP Framework based upon
Existing CAPs and Professional Expertise

Task 2 = $15K

Task 2: Provide Recommended Revisions for Draft CMAP Document with Special
Emphasis on Adaptation Strategies

Task 3 = $40K

Task 3: Prepare Appropriate CEQA Documentation for CMAP Adoption
Sub-task 3.1 — Draft Initial Study

Subtask 3.2 — Draft Mitigated Negative Declaration:

Task 4 = $5K

Task 4: Formatting Assistance for the CMAP for Outreach & Presentation
Purposes

Task 5 = $15K
Task 5: Public Outreach and Public Meeting Attendance
Sub-task 3.1 — Participation in Green Task Force and City Council Meetings

Sub-task 5.2 — Limited Support of Green Task Force Presentations:

Total Budget = $85, 000
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EXHIBIT C

TIME SCHEDULE

Task 1 (February-May): Provide Recommended Revisions for CMAP Framework based
upon Existing CAPs and Professional Expertise

Task 2 (February-May): Provide Recommended Revisions for Draft CMAP Document
with Special Emphasis on Adaptation Strategies

Task 3 (May-October): Prepare Appropriate CEQA Documentation for CMAP Adoption
Sub-task 3.1 — Draft Initial Study:
Subtask 3.2 — Draft Mitigated Negative Declaration

Task 4 (May-December): Formatting Assistance for the CMAP for Outreach &
Presentation Purposes

Task 5 (Throughout Project Lifetime): Public Outreach and Public Meeting Attendance
Sub-task 5.1 — Participation in Green Task Force and City Council Meetings

Sub-task 5.2 ~ Limited Support of Green Task Force Presentations
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EXHIBIT D

EQUAL OPPORTUNITY CONTRACTING PROGRAM (EOCP)
CONTRACTOR REQUIREMENTS

TABLE OF CONTENTS
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City’s Equal Opportunity Commitment. The City of San Diego (City) is strongly
committed to equal opportunity for employees and subconsultants of professional
service consultants doing business with the City. The City encourages its consultants to
share this commitment. Prime consultants are encouraged to take positive steps to
diversify and expand their subconsultant solicitation base and to offer consulting
opportunities to all eligible subconsultants.

Nondiscrimination in Contracting Ordinance. All consultants and professional
service providers doing business with the City, and their subconsultants, must comply
with requirements of the City’s Nondiscrimination in Contracting Ordinance, San
Diego Municipal Code Sections 22.3501 through 22.3517.

A. Proposal Documents to_include Disclosure of Discrimination Complaints. As part
of its bid or proposal, Proposer shall provide to the City a list of all instances within
the past ten (10) years where a complaint was filed or pending against Proposer in a
legal or administrative proceeding alleging that Proposer discriminated against its
employees, subconsultants, vendors, or suppliers, and a description of the status or
resolution of that complaint, including any remedial action taken.

B. Contract Language. The following language shall be included in contracts for City
projects between the consultant and any subconsultants, vendors, and suppliers:

Consultant shall not discriminate on the basis of race,
gender, religion, national origin, ethnicity, sexual
orientation, age, or disability in the solicitation,
selection, hiring, or treatment of subcontractors,
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vendors, or suppliers. Consultant shall provide equal
opportunity for subconsultants to participate in
subconsulting opportunities. Consultant understands
and agrees that violation of this clause shall be
considered a material breach of the contract and may
result in contract termination, debarment, or other
sanctions.

Compliance Investigations. Upon the City’s request, Consultant agrees to
provide to the City, within sixty (60) calendar days, a truthful and complete list
of the names of all Subconsultants, vendors, and suppliers that Consultant has
used in the past five (5) years on any of its contracts that were undertaken
within San Diego County, including the total dollar amount paid by Consultant
for each subcontract or supply contract. Consultant further agrees to fully
cooperate in any investigation conducted by the City pursuant to the City’s
Nondiscrimination in Contracting Ordinance, Municipal Code Sections
22.3501 through 22.3517. Consultant understands and agrees that violation of
this clause shall be considered a material breach of the contract and may result
in remedies being ordered against the Consultant up to and including contract
termination, debarment and other sanctions for violation of the provisions of the
Nondiscrimination in Contracting Ordinance. Consultant further understands
and agrees that the procedures, remedies and sanctions provided for in the
Nondiscrimination in Contracting Ordinance apply only to violations of the
Ordinance.

Equal Employment Opportunity. Consultants shall comply with requirements of San
Diego Ordinance No. 18173, Section 22.2701 through 22.2707, Equal Employment
Opportunity Outreach Program. Consultants shall submit a Work Force Report or an
Equal Employment Opportunity (EEQ) Plan to the Program Manager of the City of San
Diego Equal Opportunity Contracting Program (EOCP) for approval.

A.

Work Force Report. If a Work Force Report (Attachment AA) is submitted,
and an EOCP staff Work Force Analysis determines there are under
representation when compared to County lLabor Force Availability data,
Consultant will be required to submit an Equal Employment Opportunity Plan.

Eqgual Employment Opportunity Plan. If an Equal Employment Opportunity
Plan is submitted, it must include at least the following assurances that:

1. The Consultant will maintain a working environment free of
discrimination, harassment, intimidation and coercion at all sites and in
all facilities at which the Consultant’s employees are assigned to work;

2. A responsible official is designated to monitor all employment related
activity to ensure the Consultant’s EEO Policy is being carried out and
to submit reports relating to EEO provisions;
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3. Consultant disseminates and reviews its EEO Policy with all employees
at least once a year, posts the policy statement and EEO posters on all
company bulletin boards and job sites, and documents every
dissemination review and posting with a written record to identify the
time, place, employees present, subject matter, and disposition of
meetings;

4, The Consultant reviews, at least annually, all supervisor’s adherence to
and performance under the EEO Policy and maintains written
documentation of these reviews;

5. The Consultant discusses its EEQ Policy Statement with subconsultants
with whom it anticipates doing business, includes the EEO Policy
Statement in its subcontracts, and provides such documentation to the
City upon request;

6. The Consultant documents and maintains a record of all bid solicitations
and outreach efforts to and from subconsultants, consultant associations
and other business associations;

7. The Consultant disseminates its EEO Policy externally through various
media, including the media of people of color and women, in
advertisements to recruit, maintains files documenting these efforts, and
provides copies of these advertisements to the City upon request;

8. The Consultant disseminates its EEO Policy to union and community
organizations;
9. The Consultant provides immediate written notification to the City when

any union referral process has impeded the Consultant’s efforts to
maintain its EEO Policy;

10. The Consultant maintains a current list of recruitment sources, including
those outreaching to people of color and women, and provides written
notification of employment opportunities to these recruitment sources
with a record of the organizations’ responses;

1. The Consultant maintains a current file of names, addresses and phone
numbers of each walk-in applicant, including people of color and
women, and referrals from unions, recruitment sources, or community
organizations with a description of the employment action taken;

12. The Consultant encourages all present employees, including people of
color and women employees, to recruit others;

13. The Consultant maintains all employment selection process information
with records of all tests and other selection criteria;
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17.

The Consultant develops and maintains documentation for on-the-job
training opportunities and/or participates in training programs for all of
its employees, including people of color and women, and establishes
apprenticeship, trainee, and upgrade programs relevant to the
Consultant’s employment needs;

The Consultant conducts, at least annually, an inventory and evaluation
of all employees for promotional opportunities and encourages all
employees to seek and prepare appropriately for such opportunities;

The Consultant ensures the company’s working environment and
activities are non-segregated except for providing separate or single-user
toilets and necessary changing facilities to assure privacy between the
sexes;

The Consultant establishes and documents policies and procedures to
ensure job classifications, work assignments, promotional tests,
recruitment and other personnel practices do not have a discriminatory
effect; and

The Consultant is encouraged to participate in voluntary associations,
which assist in fulfilling one or more of its non-discrimination
obligations. The efforts of a consultant association,
consultant/community professional association, foundation or other
similar group of which the Consultant is a member will be considered as
being part of fulfilling these obligations, provided the Consultant
actively participates.

IV.  Equal Opportunity Contracting. Prime consultants are encouraged to take positive
steps to diversify and expand their subconsultant solicitation base and to offer
contracting opportunities to all eligible subconsultants. To support its Equal
Opportunity Contracting commitment, the City has established a voluntary
subconsultant participation level,

A. Subconsultant Participation Level

I.

Projects valued at $25,000 or more have a voluntary Subconsultant
Participation Level goal of 15%. Goals are achieved by contracting with
any combination of Minority Business Enterptise (MBE), Women
Business Enterprise (WBE), Disadvantaged Business Enterprise (DBE),
Disabled Veteran Business Enterprise (DVBE) or Other Business
Enterprise (OBE) level.

While attainment of the 15% Subconsultant Participation Level goal is
strictly voluntary, the City encourages diversity in your outreach and
selection efforts. Historical data indicates that of the overall 15% goal,
25% to 30% Disadvantaged Business Enterprise (DBE) and 1% to 3%
Disabled Veteran Business Enterprise (DVBE) participation is

Equal Opportunity Contracting Consultant Requirements 6




attainable. The remaining percentages may be allocated to Other
Business Enterprises (OBE). Participation levels may be used as a
tiebreaker in cases of an overall tie between two or more firms.

B. Contract Activity Reports. To permit monitoring of the successful Consultant’s

commitment to achieving compliance, Contract Activity Reports (Attachment
CQ) reflecting work performed by subconsultants shall be submitted quarterly
for any work covered under an executed contract.

V. Demonstrated Commitment to Equal Opportunity. The City seeks to foster a
business climate of inclusion and to eliminate barriers to inclusion.

A. Proposers are required to submit the following information with their proposals:

I

Outreach Efforts. Description of Proposer’s outreach efforts undertaken
on this project to make subconsulting opportunities available to all
interested and qualified firms.

Past Participation ILevels.  Listing of Proposer’s subconsultant
participation levels achieved on all public projects within the City of San
Diego for past three (3) years. If the proposer has not participated in any
City of San Diego projects within the past three (3) years, subconsultant
participation levels achieved on private projects should be submitted.
Include name of project, type of project, value of project, subconsultant
firm’s name, percentage of subconsultant firm’s participation, and
identification of subconsultant firm’s ownership as a certified Small
Business, Disadvantaged Business Enterprise, Disabled Veteran
Business Enterprise, or Other Business Enterprise.

Equal Opportunity Employment. Listing of Proposer’s strategies to
recruit, hire, train and promote a diverse workforce. These efforts will
be considered in conjunction with Proposer’s Workforce Report as
compared to the County’s Labor Force Availability.

Community Activities.  Listing of Proposer’s current community
activities such as membership and participation in local organizations,
associations, scholarship programs, mentoring, apprenticeships,
internships, community projects, charitable contributions and similar
endeavors.

B. Consultant selection panels will consider and evaluate the Proposer’s
demonstrated commitment to equal opportunity including the following factors:

1.

Outreach Efforts. Proposer’s outreach efforts undertaken and
willingness to make meaningful subconsulting opportunities available to
all interested and qualified firms on this project.

Equal Opportunity Contracting Consultant Requirements 7
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2. Past Participation Levels. Proposer’s subconsultant participation levels
achieved on all private and public projects within the past three (3)
years.

3. Equal Opportunity Employment. Proposer’s use of productive strategies
to successfully attain a diverse workforce as compared to the County’s
Labor Force Availability.

4. Community Activities. Proposer’s current community activities.

List of Subconsultants. Consultants are required to submit a Subcorsultant List with
their proposal.

Al Subconsultants List. The Subconsultant List (Attachment BB) shall indicate the
Name and Address, Scope of Work, Percent of Total Proposed Contract
Amount, Dollar Amount of Proposed Subcontract, Certification Status and
Where Certified for each proposed subconsultant.

1. Subconsultants must be named on the Subconsultants List if they receive
more than one-half of one percent (0.5%) of the Prime Consultant’s fee.

B. Commitment Letters. Proposer shall also submit subconsultant Commirment
Letters on subconsultant’s letterhead, no more than one page each, from all
proposed subconsultants to acknowledge their commitment to the team, scope
of work, and percent of participation in the project.

Definitions. Certified “Minority Business Enterprise” (MBE) means a business
which is at least fifty-one percent (51%) owned by African Americans, American
Indians, Asians, Filipinos, and/or Latinos and whose management and daily operation
is controlled by one or more members of the identified ethnic groups. In the case of a
publicly-owned business, at least fifty-one percent (51%) of the stock must be owned
by, and the business operated by, one or more members of the identified ethnic groups.

Certified “Women Business Enterprise” (WBE) means a business which is at least
fifty-one percent (51%) owned by one or more women and whose management and
daily operation is controlled by the qualifying party(ies). In the case of a publicly-
owned business, at least fifty-one percent (51%) of the stock must be owned by, and the
business operated by, one or more women.

Certified “Disadvantaged Business Enterprise” (DBE) means a business which is at
least fifty-one percent (51%) owned and operated by one or more socially and
economically disadvantaged individuals and whose management and daily operation is
controlled by the qualifying party(ies). In the case of a publicly-owned business, at
least fifty-one percent (51%) of the stock must be owned by, and the business operated
by, socially and economically disadvantaged individuals.

Certified “Disabled Veteran Business Enterprise” (DVBE) means a business which
is at least fifty-one percent (51%) owned by one or more veterans with a service related

Equal Opportunity Contracting Consultant Requirements 8
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IX.

disability and whose management and daily operation is controlled by the qualifying
party(ies).

“QOther Business Enterprise” (OBE) means any business which does not otherwise
qualify as Minority, Woman, Disadvantaged or Disabled Veteran Business Enterprise.

Certification.

A.

The City of San Diego is a signatory to a Memorandum of Understanding
(MOU) with the California Department of Transportation (CALTRANS), and
therefore  has  adopted a  policy regarding  certification  of
MBE/WBE/DBE/DVBE firms. As a result of the MOU, an MBE, WBE or
DBE is certified as such by any of the following methods:

1. Current certification by the City of San Diego as MBE, WBE, or DBE;

2. Current certification by the State of California Department of
Transportation (CALTRANS) as MBE, WBE or DBE;

3. Current MBE, WBE or DBE certification from any participating agency
in the statewide certified pool of firms known as CALCERT.

DVBE certification is received from the State of California’s Department of
General Services, Office of Small and Minority Business (916) 322-5060.

List of Attachments.

AA -
BB -
CC-

Work Force Report
Subconsultants List
Contract Activity Report
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City of San Diego.

ATTACHMENT AA

EQUAL OPPORTUNITY CONTRACTING (EOC)

1010 Second Avenue ¢ Suite S00 e San Diego, CA 92101

WORK FORCE REPORT

ADMINISTRATIVE

The objective of the Equal Employment Opportunity Qutreach Program, San Diego Municipal Code Sections 22.3501 through 22,3517,
is to ensure that contractors doing business with the City, or receiving funds from the City, do not engage in unlawful discriminatory
employment practices prohibited by State and Federal law. Such employment practices include, but are not limited to unlawful
discrimination in the following: employment, promotion or upgrading, demotion or transfer, recruitment or recruitment advertising,
layoff or termination, rate of pay or other forms of compensation, and selection for training, including apprenticeship, Contractors are
required to provide a completed Work IF'orce Report (WER).

CONTRACTOR IDENTIFICATION

Type of Contractor: G Construction G Vendor/Supplier G Financial Institution G Lessee/Lessor
G Consultant G Grant Recipient G Insurance Company G Other

Name of Companys

AKA/DBA:

Address (Corporate Headquarters, where applicable):

City County State Zip

Telephone Number—— FAX Number:-—

Name of Company CEO:

Address(es), phone and fax number(s) of company facilities located in San Diego County (if different from above):
Address:

City County State Zip
Telephone Number-{——j FAX Number;€—)
Type of Business: Type of License:

The Company has appointed:

as its Equal Employment Opportunity Officer (EEOO). The EEOO has been given authority to establish, disseminate, and enforce equal
employment and affirmative action policies of this company. The EEOQO may be contacted at:
Address:

Telephone Number=— 5 FAX Number:- y

G One San Diego County (or Most Local County) Work Force - Mandatory
G Branch Work Force *
G Managing Office Work Force

Check the box above that applies to this WFR.
*Submit a separate Work Force Report for all participating branches. Combine WERs if more than one branch per county.
1, the undersigned representative of

(Firm Name)

s hereby certify that information provided
(County) (State)
herein is true and correct. This document was executed on this day of , 200

(Authorized Signature) (Print Authorized Signature)




WORK FORCE REPORT ~ NAME OF FIRM: DATE ———rrrreree

OFFICE(S) or BRANCH(ES}: COUNTY:

INSTRUCTIONS: For each occupational category, indicate number of males and females in every ethnic group.
Total columns in row provided. Sum of all totals should be equal to your total work force. Include all those
employed by your company on either a full or part-time basis. The following groups are to be included in ethnic
categories listed in columns below:

(1) Black, African-American (5) Filipino
(2) Hispanic, Latino, Mexican-American, Puerto Rican (6) White, Caucasian
(3) Asian, Pacific Istander (7) Other ethnicity; not falling into other groups

(4) American Indian, Eskimo

OCCUPATIONAL CATEGORY

Management & Financial

Professional

A&E, Science, Computer

Technical

Sales

Administrative Support
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Laborers*

*Construction laborers and other field employees are not to be included on this page
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Eotals Each Column L . L . J ) l
. i i

Grand Total All Employees

Indicate by Gender and Ethnicity the Number of Above Employees Who Are Disabled
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h)isabled J X ; , X

Non-Profit Organizations Only:

Board of Directors

Volunteers

Artists




CITY OF SAN DIEGO WORK FORCE REPORT —~ ADMINISTRA TIVE

HiSTORY

The Work Force Report (WFR) is the document that
allows the City of San Diego to analyze the work
forces of all firms wishing to do business with the
City. We are able to compare the firm’s work force
data to County Labor Force Availability (CLFA) data
derived from the United States Census. CLFA data is
a compilation of lists of occupations and includes the
percentage of each ethnicity we track (Black,
Hispanic, Asian, American Indian, Filipino) for each
occupation. Currently, our CLFA data is taken from
the 2000 Census. In order to compare one firm to
another, it is important that the data we receive from
the consultant firm is accurate and organized in the
manner that allows for this fair comparison.

WORK FORCE & BRANCH WORK FORCE REPORTS
When submitting a WFR, especially if the WFR is
for a specific project or activity, we would like to
have information about the firm’s work force that is
actually participating in the project or activity. That
is, if the project is in San Diego and the work force is
from San Diego, we want a San Diego County Work
Force Report.' By the same token, if the project is in
San Diego, but the work force is from another
county, such as Orange or Riverside County, we want
a Work Force Report from that county.” For example,
if participation in a San Diego project is by work
forces from San Diego County, Los Angeles County
and Sacramento County, we will ask for separate
Work Force Reports representing the work forces of

your firm from each of the three counties.” On the
other hand, if the project will be accomplished
completely outside of San Diego, we ask for a Work
Force Report from the county or counties where the
work will be accomplished.?

MANAGING OFFICE WORK FORCE

Equal Opportunity Contracting may occasionally ask
for a Managing Office Work Force (MOWF) Report.
This may occur in an instance where the firm
involved is a large national or international firm but
the San Diego or other local work force is very small.
In this case, we may ask for both a local and a
MOWF Report."* In another case, when work is done
only by the Managing Office, only the MOWF
Report may be necessary.

TYPES OF WORK FORCE REPORTS:

Please note, throughout the preceding text of this
page, the superscript numbers one |, two * & three .
These numbers coincide with the types of work force
report required in the example, See below:

' One San Diego County {or Most Local County)
Work Force — Mandatory in most cases

% Branch Work Force *

3 Managing Office Work Force

*Submit a separate Work FForce Report for all participating
branches. Combine WIRs if more than one branch per county

Exhibit: Work Force Report Job categories

Refer to this table when completing your firm’s Work Force Report form(s).

Management & Financial

Professional

Advertising, Marketing, Promotions, Public Relations, and
Sales Managers

Business Operations Specialists

Art and Design Workers

Counselors, Social Workers, and Other Community and
Social Service Specialists

Financial Specialists

Entertainers and Performers, Sports and Related Workers

Operations Specialties Managers

Health Diagnosing and Treating Practitioners

Other Management Occupations

Lawyers, Judges, and Related Workers

Top Executives

Librarians, Curators, and Archivists

EOC Requirements - Attachments (rev. 08/04)
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Media and Communication Workers

Other Personal Care and Service Workers

Other Teachers and Instructors

Other Protective Service Workers

Postsecondary Teachers

Personal Appearance Workers

Primary, Secondary, and Special Education School
Teachers

Supervisors, Food Preparation and Serving Workers

Supervisors, Personal Care and Service Workers

Religious Workers

[ Transportation, Tourism, and Lodging Attendants

Social Scientists and Related Workers

Architecture & Engineering, Science, Computer

Crafts

Construction Trades Workers

]

Architects, Surveyors, and Cartographers

Computer Specialists

Electrical and Electronic Equipment Mechanics, Installers,
and Repairers

Engineers

Extraction Workers

Mathematical Science Occupations

Material Moving Workers

Physical Scientists

Other Construction and Related Workers

Technical

Other Installation, Maintenance, and Repair Occupations

Plant and System Operators

Drafters, Engineering, and Mapping Technicians

Health Technologists and Technicians

Supervisors of Installation, Maintenance, and Repair
Workers

Life, Physical, and Social Science Technicians

Supervisors, Construction and Extraction Workers

Media and Communication Equipment Workers

Sales

Vehicle and Mobile Equipment Mechanics, Installers, and
Repairers

Woodworkers

Other Sales and Related Workers

Retail Sales Workers

Operative Workers

Sales Representatives, Services

Assemblers and Fabricators

Sales Representatives, Wholesale and Manufacturing

Communications Equipment Operators

Supervisors, Sales Workers

Food Processing Workers

Administrative Support

Metal Workers and Plastic Workers

Motor Vehicle Operators

Financial Clerks

Other Production Occupations

Information and Record Clerks

Printing Workers

Legal Support Workers

Supervisors, Production Workers

Material Recording, Scheduling, Dispatching, and
Distributing Workers

Textile, Apparel, and Furnishings Workers

Other Education, Training, and Library Occupations

Transportation

Other Office and Administrative Support Workers

Air Transportation Workers

Secretaries and Administrative Assistants

Other Transportation Workers

Supervisors, Office and Administrative Support Workers

Rail Transportation Workers

Services

Supervisors, Transportation and Material Moving Workers

| Water Transportation Workers

Building Cleaning and Pest Control Workers

Cooks and Food Preparation Workers

Laborers

Entertainment Attendants and Related Workers

Agricuitural Workers

Fire Fighting and Prevention Workers

Animal Care and Service Workers

First-Line Supervisors/Managers, Protective Service
Workers

Fishing and Hunting Workers

Forest, Conservation, and Logging Workers

Food and Beverage Serving Workers

Grounds Maintenance Workers

Funeral Service Workers

Helpers, Construction Trades

Law Enforcement Workers

Nursing, Psychiatric, and Home Health Aides

Supervisors, Building and Grounds Cleaning and
Maintenance Workers

Occupational and Physical Therapist Assistants and Aides

Supervisors, Farming, Fishing, and Forestry Workers

Other Food Preparation and Serving Related Workers

Other Healthcare Support Occupations

EOC Requirements - Attachments (rev. 08/04)
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ATTACHMENT BB
SUBCONSULTANTS LIST

INFORMATION REGARDING SUBCONSULTANTS PARTICIPATION:

L. Subconsultant’s List shall include name and complete address of all Subconsultants who will receive
more than one half of one percent (0.5%) of the Prime Consultant’s fee.

2. Proposer shall also submit subconsultant commitment letters on subconsultant’s letterhead, no more
than one page each, from subconsultants listed below to acknowledge their commitment to the team,
scope of work, and percent of participation in the project.

3. Subconsuitants shall be used for scope of work listed. No changes to this Subconsultants List will be
allowed without prior written City approval.

*For informatiorn only. As appropriate, Proposer shall identify Subconsultants as:

Certified Minority Business Enterprise MBE
Certified Woman Business Enterprise WBE
Certified Disadvantaged Business Enterprise DBE
Certified Disabled Veteran Business Enterprise DVBE
Other Business Enterprise OBE

**For information only. As appropriate, Proposer shall indicate if Subconsultant is certified by:
City of San Diego CITY
State of California Department of Transportation CALTRANS




ATTACHMENT CC
CONTRACT ACTIVITY REPORT

Consultants are required by contract to report subcontractor activity in this format. Reports shall be submitted via the Project Manager to the
Equal Opportunity Contracting Program (EOCP) no later than thirty (30) days after the close of each quarter.

PROJECT: PRIME CONTRACTOR:
CONTRACT AMOUNT: INVOICE PERIOD: DATE:
Include Additional Services Not-To-Exceed Amount

Current Period ] Paid to Date [l Original Commitment |
WBE, DBE, | — . i} ‘Original Commitment

§ % of \ Dollar _
{ Contract || Amount || Contract ||

Subcontractor | DVEBE or Dollar | . Dollar
OBE . Amount |, Contract | Amount .

Prime Contractor Total:

Contract Total:

Completed by




EXHIBIT E

CONSULTANT CERTIFICATION FOR A DRUG-FREE WORKPLACE

PROJECT TITLE:

I hereby certify that I am familiar with the requirement of San Diego City Council Policy No. 100-17 regarding
Drug-Free Workplace as outlined in the request for proposals, and that:

Name under which business is conducted

has in place a drug-free workplace program that complies with said policy. I further certify that each
subcontract agreement for this project contains language which indicates the Subconsultants agreement to abide
by the provisions of Section 4.9.1 subdivisions A through C of the policy as outlined.

Signed

Printed Name
Title
Date




City of San Diego

Consultant Performance Evaluation
The purpose of this form is to provide historical data to City staff when selecting consultants.

Section 1
1. PROJECT DATA 2. CONSULTANT DATA
1a. Project (title, location and CIP No.): 2a. Name and address of Consuftant:
1b. Brief Description: 2b. Consultant’s Project Manager:
le. Budgeted Cost; Phone ( ) - .
3. CITY DEPARTMENT RESPONSIBLE
3a. Department (include division): 3b. Project Manager (address & phone):
4, CONTRACT DATA (DESIGN AND CONSTRUCTION)
4. Design
4a. Agreement Date; Resolution #: $ o
4b. Amendments; $ /4 (cityy $ X (consultant)
4c. Total Agreement (4a, & 4b.). $__ -
4d. Type of Work (design, study, | 4e. Key Contract Completion Dates:
ete.):
% %% % 100 %
Agreement . o
Delivery .
Acceptance .
5. Construction
5a. Contractor Phone () ___ —
(name and address)
5b. Superintendent
5¢. Notice to Proceed o (date) 5f. Change Orders:
Errors/Omissions . %otconst.cost$
5d. Working days (number) Unforeseen Conditions % of const. cost § o
Changed Scope . %ofconst. cost$__
5e. Actual Working days (number) Changes Quantities . %ofconst.cost$__
- Total ConstructionCost$_____ -

6. OVERALL RATING (Please ensure Section 11 is completed)

. Plans/specification accuracy............cocoivcveinines
Consistency with budget
Responsiveness to City Staff...

6b. Overall Rating

Excellent Satisfactory

7. AUTHORIZING SIGNATURES

. Project Manager

Date

7b. Deputy Director

Date

ED-150 (4-91)

TURN OVER

EXHIBIT F




Plaw/Specification
clear and precise

Timely Responses

Plans/Specs Coordination

Attitude toward Client
and review bodies

Plans/Specs properly
formatted

Follows direction and
chain of responsibility

Code Requirements
covered

Work product delivered
on time

Adherence to City Standard
Drawings/Specs

Timeliness in notifying
City of major problems

Drawings reflect
existing conditions

Resolution of Field
problems

As-Built Drawings

CONSITENCY. WL BUDGET.

SATISESOFORY,

POOR

A

Quality Design

Reasonable Agreement
negotiation

Change Orders due to design
deficiencies are minimized

Adherence to fee
schedule

Adherence to project
budget

Value Engineering Analysis




Section 11X

SUPPLEMENTAL INFORMATION
Please ensure to attach additional documentation as needed.

Item

Item

Item

Item

Item

Item

(*Supporting documentation attached yes no )

Section I

SPECIFIC RATINGS

CONTRACTOR / VENDOR
REGISTRATION FORM

22
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City of San Diego
Purchasing & Contracting Department
Contractor/Vendor Registration Form

All prospective bidders, as well as existing contractors and vendors, are required to complete this form.

l Vendor D {
[ID Number will be provided by City]

Firm Info:

Firm Name:

Doing Business As:

Firm Address:

City: ] Smte:] } Zip } )
Phone: ] Fax: | |
Taxpayer ID: | Business License: | ‘ ]
Websie }
Contact Info:

Contact Name: | o
Title: ‘ \
Email t N
Phone: | | cen ‘
{7 Alternate Address (if different from above) to Receive Remittance:
Mailing Address: \ ' : i oy [

i1 Alternate Address (if different from above) to Receive Bid/Contract Opportunities:

Mailing Address: ’

Lo b

city: ‘ , | oswe | | zip:]|

Contractor Licenses (if applicable)

License Number: ‘ : ‘ License Type: \ ) ‘

License Number: ! : } License Type: [ . . I

License Number: 1 : k ] License Type: r i




Contractor/Vendor Registration Form — Page 2

Firm Name:

Product/Services Description:

Product/Services Information:

NIGP Codes:

*find list of available NIGP Codes at http://www.sandiego.gov/purchasing OR request hard
copy from Purchasing & Contracting

The City requires this information for statistical purposes only.

Primary Owner of the ] Male
Firm
(51% ownership or more)

{1 Sole Proprietorship

[l Female or [l Partnership

(1 Corporation

[} Limited Liability Partnership
[J Limited Liability Corporation
[1 Joint Venture

[l Non-Profit
't Governmental/Municipality/Regulatory
Agency
£ Utility
Ethnicity:
EtUnicity |

!

* select one from the following List of Ethnicities:
AFRICAN AMERICAN

ASIAN AMERICAN

CAUCASIAN AMERICAN

HISPANIC AMERICAN

NATIVE AMERICAN

PACIFIC ISLANDER AMERICAN




Ownership Classification

Classification: *
* select from the following List of Ownership Classification Codes (select all that apply):
WBE (Woman Owned Business Enterprise)
OBE (Other Business Enterprise)
DBE (Disadvantaged Business Enterprise)
DVBE (Disabled Veteran Business Enterprise)
SLBE (Small Local Business Enterprise)
8(a) (Small Business Administration 8(a) Enterprise)
SDB (Smail Disadvantaged Business Enterprise)
LBE (Local Business Enterprise)
MLBE (Micro Local Business Enterprise)
SBE (Small Business Enterprise)
MBE (Minority Business Enterprise)
DPBT (Persons With A Disability Or Disabilities
Business Enterprise)
LGBT (éﬁzk;}iﬁ?ge()}ay, Bisexual, Transsexual Business
Certified by an Agency? [JNo  {J Yes (enter Certification Number and Certifying Agency below)
Certfication #: | = il
Agency: i
Certification #: L ‘ ' ' J
Agency: i

Information regarding a vendor's racial or gender ownership status will
not be used as a factor in the City's selection process for any confract.

Please mail this form to:  Purchasing & Contracting Department
1200 Third Avenue, Suite 200
San Diego, CA 92101

orfaxto: 619/236-5904



EXHIBITH

City of San Diego Purchasing & Contracting Department
CONTRACTOR STANDARDS
Pledge of Compliance

Effective December 24, 2008, the Council of the City of San Diego adopted Ordinance No. 0-19808 to
extend the Contractor Standards Ordinance to all contracts greater than $50,000. The intent of the
Contractor Standards clause of San Diego Municipal Code §22.3224 is to ensure the City of San Diego
conducts business with firms that have the necessary quality, fitness and capacity to perform the work set
forth in the contract.

To assist the Purchasing Agent in making this determination and to fulfill the requirements of
§22.3224(d), each bidder/proposer must complete and submit this Pledge of Compliance with the
bid/proposal. If a non-competitive process is used to procure the contract, the proposed contractor must
submit this completed Pledge of Compliance prior to execution of the contract. A submitted Pledge of
Compliance is a public record and information contained within will be available for public review for at
least ten (10) calendar days, except to the extent that such information is exempt from disclosure pursuant
to applicable law.

All responses must be typewritten or printed in ink. If an explanation is requested or additional space is
required, respondents must use the Pledge of Compliance Attachment “A” and sign each page. The
signatory guarantees the truth and accuracy of all responses and statements. Failure to submit this
completed Pledge of Compliance may make the bid/proposal non-responsive and disqualified from the
bidding process. If a change occurs which would modify any response, Contractor must provide the
Purchasing Agent an updated response within thirty (30) calendar days.

A. PROJECT TITLE:

B. BIDDER/CONTRACTOR INFORMATION:

Legal Name DBA
Street Address City State Zip
Contact Person, Title Phone Fax

C. OWNERSHIP AND NAME CHANGES:
1. In the past five (5) years, has your firm changed its name?
{1Yes i1 No

If Yes, use Pledge of Compliance Attachment “A” to list all prior legal and DBA names,
addresses and dates when used. Explain the specific reasons for each name change.

2. In the past five (5) years, has a firm owner, partner or officer operated a similar business?
{1 Yes ] No

If Yes, use Pledge of Compliance Attachment “4 " to list names and addresses of all
businesses and the person who operated the business. Include information about a similar
business only if an owner, partner or officer of your firm holds or has held a similar position in
another firm.



D. BUSINESS ORGANIZATION/STRUCTURE: Indicate the organizational structure of your firm.
Check one only on this page. Use Pledge of Compliance Attachment A" if more space is required.

0 Corporation  Date incorporated: __ / 7/ State of incorporation;
List corporation’s current officers: President:
T Vice Pres:
Secretary:
Treasurer:
Is your firm a publicly traded corporation? 1 Yes 1 No

If Yes, name those who own five percent (5%) or more of the corporation’s stocks:

1

Limited Liability Company Date formed: / / State of formation:

List names of members who own five percent (5%) or more of the company:

0 Partnership Date formed: / / State of formation:

List names of all firm partners:




() Sole Proprietorship Date started: / /

List all firms you have been an owner, partner or officer with during the past five (5) years. Do
not include ownership of stock in a publicly traded company:

1 Joint Venture Date formed: / /

List each firm in the joint venture and its percentage of ownership:

Note: Each member of a Joint Venture must complete a separate Contractor Standards Pledge of
Compliance for a Joint Venture’s submission to be considered responsive,




FINANCIAL RESOURCES AND RESPONSIBILITY:

1. Is your firm in preparation for, in the process of, or in negotiations toward being sold?
[1Yes {1 No

If Yes, use Pledge of Compliance Attachment “A” to explain specific circumstances, including
name of the buyer and principal contact information.

2. In the past five (5) years, has your firm been denied bonding?
[T Yes [1No

If Yes, use Pledge of Compliance Attachment “A” to explain specific circumstances; include
bonding company name.

3. In the past five (5) years, has a bonding company made any payments to satisfy claims made
against a bond issued on your firm's behalf or a firm where you were the principal?
] Yes [1 No

If Yes, use Pledge of Compliance Attachment “A” to explain specific circumstances.

PERFORMANCE HISTORY:

1. In the past five (5) years, has your firm been found civilly liable, either in a court of law or
pursuant to the terms of a settlement agreement, for defaulting or breaching a contract with a
government agency?

1 Yes 1 No

If Yes, use Pledge of Compliance Attachment “A” to explain specific circumstances.

2. In the past five (5) years, has a government agency terminated your firm's contract prior to
completion?
7 Yes 7 No

If Yes, use Pledge of Compliance Attachment “A” to explain specific circumstances and provide
principal contact information.

. COMPLIANCE:

1. In the past five (5) years, has your firm or any firm owner, partner, officer, executives or
management been criminally penalized or found civilly liable, either in a court of law or pursuant
to the terms of a settlement agreement for violating any federal, state or local law in performance
of a contract, including but not limited to laws regarding health and safety, labor and
employment, wage and hours, and licensing laws which affect employees?

1 Yes Il No

If Yes, use Pledge of Compliance Attachment “4” to explain specific circumstances surrounding
each instance; include name of entity involved, specific infraction(s) or violation(s), dates of
instances, and outcome with current statys.

2. In the past five (5) years, has your firm been debarred or determined to be non-responsible by a
government agency?
[7TYes 7 Neo

If Yes, use Pledge of Compliance Attachment “A” 1o explain specific circumstances of each
instance; include name of entity involved, specific infraction, dates, and outcome,



H. BUSINESS INTEGRITY:
1. In the past five (5) years, has your firm been convicted of or found liable in a civil suit for making a false claim or
material misrepresentation to a private or governmental entity?
1Yes {1 No

If Yes, use Pledge of Compliance Attachment “A"” to explain specific circumstances of each instance; include the entity
involved, specific infraction(s) or violation(s), dates, outcome and current status.

2. In the past five (§) years, has your firm or any of its executives, management personnel, or owners been convicted of a
crime, including misdemeanors, or been found liable in a civil suit involving the bidding, awarding, or performance of a
government contract?

[1 Yes [1 No

If Yes, use Pledge of Compliance Attachment “4” to explain specitic circumstances of each instance; include the entity
involved, specific infraction(s), dates, outcome and current status.
I. TYPE OF SUBMISSION: This document is submitted as:
{1 Initial submission of Contractor Standards Pledge of Compliance.
1 Update of prior Contractor Standards Pledge of Compliance dated / / .
Complete all questions and sign below. Each Pledge of Compliance Aftachment “A” page must be signed.
Under penalty of perjury under the laws of the State of California, I certify I have read and understand the questions contained in
this Pledge of Compliance and that | am responsible for completeness and accuracy of responses and all information provided is
true to the best of my knowledge and belief. I further certify my agreement to the following provisions of San Diego Municipal
Code §22,3224:

(a) To comply with all applicable local, State and Federal laws, including health and safety, labor and employment, and
licensing laws that affect the employees, worksite or performance of the contract.

(b) To notify the Purchasing Agent within fifteen (15) calendar days upon receiving notification that a government agency has
begun an investigation of the Contractor that may result in a finding that the Contractor is or was not in compliance with
laws stated in paragraph (a}.

(c) To notify the Purchasing Agent within fifteen (15) calendar days when there has been a finding by a government agency or
court of competent jurisdiction of a violation by the Contractor of laws stated in paragraph (a).

(d) To provide the Purchasing Agent updated responses to the Contractor Standards Pledge of Compliance within thirty (30)
calendar days if a change occurs which would modify any response.

(e) To notify the Purchasing Agent within fifteen (15) days of becoming aware of an investigation or finding by a government
agency or court of competent jurisdiction of a violation by a subcontractor of laws stated in paragraph (a).

(f) To cooperate fully with the Purchasing Agent and the City during any investigation and to respond to a request for
information within ten (10) working days from the request date.

Failure to sign and submit this form with the bid/proposal shall make the bid/proposal non-responsive.

Print Name, Title Signature Date



City of San Diego Purchasing & Contracting Department
CONTRACTOR STANDARDS
Pledge of Compliance Attachment "A"
Provide additional information in space below. Use additional Pledge of Compliance Attachment “4’' pages as needed; sign
each page. Print in ink or type responses and indicate question being answered. Information provided will be available for public
review, except if exempt from disclosure pursuant to applicable law.

Under penaity of perjury under the laws of the State of California, I certify I have read and understand the questions
contained in this Contractor Standards Pledge of Compliance and that I am responsible for completeness and accuracy of

responses on this Pledge of Compliance Attachment “A” page and all information provided is true to the best of my
knowledge.

Print Name, Title Signature Date



EXHIBIT !
INSTRUCTION SHEET FOR

DISCLOSURE DETERMINATION FOR CONSULTANT
(Form CC-1671)

Use the “Disclosure Determination for Consultant” form (CC-1671) to report the disclosure requirement for any consultant hired
to provide services to the City of San Diego or the boards, commissions and agencies that fall under the City of San Diego’s
jurisdiction.

2 California Code of Regulations defines a “consultant” as an individual who, pursuant to a contract with a state or local
government agency, either makes a governmental decision or serves in a staff capacity with the state or local government agency
and in that capacity participates in making a governmental decision. For the complete definition of “consultant”, refer to
Government Code section 18701(a)(2). This section can be located at:

http://www.fppe.ca gov/index. htmi21D=52&r id=/lcgal/regs/18701 htm

The “Disclosure Determination for Consultant” form is completed for all consultants under contract with the City of San Diego
or the boards, commissions and agencies that fall under the City of San Diego’s jurisdiction. Please follow the step-by-step
directions:

List the department, board, commission or agency requesting the consultant service.

List the consulting company. If known, also list the individual(s) who will be providing the consultant services.
List the mailing address.

List the e-mail address of individual(s) providing the consultant service.

Provide the date the individual(s) will start providing the consultant service.

List all duties/responsibilities the consultant will have. This list will enable you to determine the disclosure
requirement for the consultant.

7. Determine the consultant’s disclosure category. Your consultant should be required to disclose only those economic
interests which could potentially create a conflict of interest as he/she performs his/her contractual obligations. For
ideas about possible disclosure categories, review those in your department’s, board’s, commission’s or agency’s
conflict of interest code, available at:

SR W -

www.sandiego.gov/city-clerk/elections/eid/codes. shtml

Please fili out the entire “Disclosure Determination for Consultant” form, and have it signed by the appropriate authority.
(Individuals with signing authority are described in your conflict of interest code as part of the disclosure requirement for
Consultants.) Forward the original form to the City Clerk’s Office, MS 2A.




DISCLOSURE DETERMINATION FOR CONSULTANT

*Must be signed by department director, agency president or other individual cuthorized by the appropricue conflict of interest
code regarding consuftants.

1 Department / Board / Commission / Agency

" Name:

2. Name of Specific Consultant & Company:

3. Address, City, State, ZIP

4, E-mail Address:

5. Date of Assuming Office:

6. Project Title (as shown on 1472, “Request for
Council Action™)

7. Consultant Duties for Project:

8.  Disclosure Determination [select applicable disclosure requirement]:

a Consultant will not be “making a governmental decision” or “serving in a staff capacity.”
No disclosure required.

~QOr -

Consultant will be “making a governmental decision” or “serving in a staff capacity.”
'l Consultant is required to file a Statement of Economic Interests with the City Clerk of the
T City of San Diego in a timely manner as required by law. [Select consultant’s disclosure
category.}

Full: Disclosure is required pursuant to the broadest disclosure category in the
[ appropriate Contlict of Interest Code.
-0r -

Limited: Disclosure is required to a limited extent. [List the specific economic
] interests the consultant is required to disclose.]

By:

[Name/Title]* [Date]



Once completed, with all questions answered and an authorized signature affixed, please forward the original form to
the City Clerk’s Office, MS 24. Keep a copy with the contract.

CCAG71 (1207

DEFINITION OF “CONSULTANT”

2 California Code of Regulations defines a “consultant” as an individual who, pursuant to a contract with a state or
local government agency:

(A)  Makes a governmental decision whether to:

I. Approve a rate, rule or regulation;

2. Adopt or enforce a law;

3. Issue, deny, suspend, or revoke any permit, license, application, certificate, approval,
order, or similar authorization or entitiement;

4. Authorize the City to enter into, modify, or renew a contract provided it is the type of
contract that requires City approval;

5. Grant City approval to a contract that requires City approval and to which the City is a
party, or to the specifications for such a contract;

6. Grant City approval to a plan, design, report, study, or similar item;

7. Adopt, or grant City approval of, policies, standards, or guidelines for the City, or for

any subdivision thereof; or

(B)  Serves in a staff capacity with the City and in that capacity participates in making a governmental
decision as defined in Regulation 18702.2 or performs the same or substantially all the same duties for
the City that would otherwise be performed by an individual holding a position specified in the City’s
Conflict of Interest Code.

An individual “serves in a staff capacity” if he or she performs substantially all the same tasks that normally would be
performed by staff member of a governmental entity. In most cases, individuals who work on only one project or a
limited range of projects for an agency are not considered to be working in a “staff capacity.” The length of the
individual’s service to the agency is relevant. Also, the tasks over the relevant period of time must be substantially the
same as a position that is or should be specified in the City’s conflict of interest code.

An individual “participates in making a governmental decision” if he or she: (1) negotiates, without substantive
review, with a governmental entity or private person regarding the decision; or (2) advises or makes recommendations
to the decision-maker, by conducting research or an investigation, preparing or presenting a report, analysis or
opinion which requires the exercise of judgment on the part of the individual and the individual is attempting to
influence the decision.

Regulation 18701 (a)(2)

1/28/2006



EXHIBIT J
CALIFORNIA LABOR CODE

EXISTING LAW

' 1771. Payment of general prevailing rate

Except for public works projects of one thousand dollars ($1,000) or less, not less than the general prevailing rate of
per diem wages for work of a similar character in the locality in which the public work is performed, and not less than
the general prevailing rate of per diem wages for holiday and overtime work fixed as provided in this chapter, shall be
paid to all workers employed on public works.

This section is applicable only to work performed under contract, and is not applicable to work carried out by a public
agency with its own forces. This section is applicable to contracts let for maintenance work.

AMENDMENT
' 1720. Public works; use of public funds
As used in this chapter, “public works” means:
(a) Construction, alteration, demolition, or repair work done under contract and paid for in whole or in part
out of public funds, except work done directly by any public utility company pursuant to order of the
Public Utilities Commission or other public authority. For purposes of this subdivision, “construction”

includes work performed during the design and preconstruction phases of construction including, but not
limited to, inspection and land surveying work.

(b) Work done for irrigation, utility, reclamation, and improvement districts, and other districts of this type.
“public works” shall not include the operation of the irrigation or drainage system of any irrigation or
reclamation district, except as used in Section 1778 relating to retaining wages.

(c) Street sewer, or other improvement work done under the direction and supervision or by the authority of
any officer or public body of the state, or of any political subdivision or district thereof, whether the
political subdivision or district operates under a freeholder’s charter or not.

(d) The laying of carpet done under a buijlding lease-maintenance contract and paid for out of public funds.




(e) The laying of carpet in a public building done under contract and paid for in whole or
in part out of public funds.

(f) Public transportation demonstration projects authorized pursuant to Section 143 of the
Streets and Highways Code.

(Amended by Stats.1989, c. 278, 1, eff. Aug. 7, 1989; Stats.2000, c. 881 (S.B.1999)," 1)




EXHIBIT K

EQUAL BENEFITS ORDINANCE

CERTIFICATION OF COMPLIANCE







For additional information, contact:
CiTY oF SAN DIEGO
EquaL Benerits Procram

202 C Street, MS 94, San Diego, CA 92101
Phone (619) 533-3948  Fax (619) 533-3220

EQUAL BENEFITS ORDINANCE
CERTIFICATION OF COMPLIANCE

_ COMPANY INFORMATION

Company Name: ) ) ) __ Contact Name: J
Company Address: , . - Contact Phone: :
verr———————— Ll
 CONTRACT INFORMATION - °
_Contract Title: ) S ] S Start Dater
Contract Number (if no number state locatxon __End Date;

SUMMARY OF EQUAL BENEFITS ORDINANCE REQUIREMENTS v
The Equal Benefits Ordinance [EBQ] requires the City to enter into contracts only with contractors who certlfy they wm prowde and
maintain equal benefits as defined in SDMC $22.4302 for the duration of the contract. To maintain equal benefits a contractor shall

m Offer equal benefits to employees with spouses and employees with domestic partners in accordance with the EBO. 1

= Benefits include health, dental, vision insurance; pension/401( } plans; bereavement, family, parental leave; discounts, child care;
travelirelocation; employee assistance programs; credit union; or any other benefit.

= |f a contractor does not offer a benefit to an employee with a spouse, that same benefit is not required to be offered to an employee
with a domestic partner.

m Post notice of firm's equal benefits policy in the workplace and notify employees at time of hire and during open enroliment periods,
® Allow City access to records, when requested, to confirm compliance with EBO requirements.
W Submit £BO Certification of Compliance, signed under penalty of perjury, prior to award of contract.

This summary is provided for convenience. Full text of the EBO and Rules Implementing the EBO are available at www.sandiego.gov.
CONTRACTOR EQUAL BENEFITS ORDINANCE CERTIFICATION

Please indicate your firm’s compliance status with the EBO by selecting A, B, or C below. The City may request supporting documentation. ‘

A. O | affirm compliance with the EBO because my firm (contractor must select one reason):
O Provides identical benefits to spouses and domestic partners.
[0 Provides no benefits to spouses or domestic partners.
[ Has no employees.

B. O 1 am not now in compliance, but request approval of provisional compliance with the EBO (contractor must select oneg):
LI Until my firm completes administrative steps to implement compliance (3 month maximum). ‘
[ Until effective date of my firm's first open enrollment period {1 year maximum).
[ Until expiration of current collective bargaining agreement(s) with my firm.

C. O Irequest approval to pay affected employees a cash equivalent in lieu of equal benefits and verify my firm (contractor must select
all):

1 Made reasonable efforts to comply, but will not be able to comply with EBO requirements before contract completion.
7 Will amend policies to extend benefits for which a cash equivalent is not available to domestic partners.
[ Will nofify employees of the availabifity of a cash equivalent in lieu of equal benefits.
Under penalty of perjury under laws of the State of California, | certify | understand and will comply with requirements of the Equal

Benefits Ordinance in the manner affirmed above in accordance with San Diego Municipal Code, Chapter 2, Article 2, Division 43 and
the Rules implementing the Equal Benefits Ordinance.

Name/Title of Signatory Signature ) Date
- FOR OFFICIAL CITYUSE ONLY .

{ReceiptDate: ~~ EBOAnalyst: o Approved o Not Approved - Reason:




EXHIBIT L

Federal Energy Efficiency and Conservation Block Grant
Flow-Down Requirements



Energy Efficiency and Conservation Block Grant Program
Subrecipient or Subcontractor Flowdown Requirements

Subawardees who receive federal funds under an assistarice agreement shall comply with the flow down
requirements for subawardees specified in the “Special Provisions Relating to Work Funded under American
Recovery and Reinvestment Act of 2009 which apply to this award. Additionally, as required by 10 CFR
600.2(b), 10 CFR 600.236, and 10 CFR 600.237, any new, continuation, or renewal award and any subsequent
subaward shall comply with any applicable Federal statute, Federal rule, Office of Management and Budget
(OMB) Circular and Government-wide guidance in effect as of the date of such award. These requirements
include, but are not limited to the following:

a.
b.

DOE Assistance Regulations, 10 CFR Part 600 at hitp://ecfr.gpoaccess. goy.
In addition to 10 CFR 600, Appendix A, Generally Applicable Requirements, the National Policy
Assurances to Be Incorporated as Award Terms in effect on date of award at

2 CFR 215, “Uniform Administrative Requirements for Grants and Agreements with Institutions of Higher
Education, Hospitals, and Other Non-Profit Organizations (OMB Circular A-110).”

OMB Circular A-102, “Grants and Cooperative Agreements with State and Local Governments” Common
Rules.

OMB Circular A-21, “Cost Principles for Educational Institutions,” OMB Circular A-87, “Cost Principles
for State , Local, and Indian Tribal Governments,” OMB Circular A-122, “Cost Principles for Non-Profit
Organizations,” or FAR at 48 CFR Part 31, “Contract Cost Principles and Procedures,” for Profit
Organizations, as applicable.

OMB Circular A-133, “Audits of States, Local Governments, and Non-Profit Organizations.”

Subawardee Application/proposal as approved by DOE.

The following pages set forth subgrant flowdown provisions suggested for use in issuing subawards.

Recipients are also advised that all contracts must include the provisions in 10 CFR 600.236,
“Procurement”, Section (i) “Contract Provisions”, numbers 1-13.



SUBGRANT FLOWDOWN PROVISIONS FOR EECBG FINANCIAL ASSISTANCE AWARDS

SPECIAL TERMS AND CONDITIONS

Table of Contents
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1. RESOLUTION OF CONFLICTING CONDITIONS

Any apparent inconsistency between Federal statutes and regulations and the terms and conditions
contained in this award must be referred to the DOE Award Administrator for guidance.

2. CEILING ON ADMINISTRATIVE COSTS

STATES

a.  State Recipients may not use more than 10 percent of amounts provided under the program for
administrative expenses (EISA Sec 545 (c)(4)). These costs should be captured and summarized for each
activity under the Projected Costs Within Budget: Administration.

b. Recipients are expected to manage their administrative costs. DOE will not amend an award solely to
provide additional funds for changes in administrative costs. The Recipient shall not be reimbursed on this
project for any final administrative costs that are in excess of the designated 10 percent administrative cost
ceiling. In addition, the Recipient shall neither count costs in excess of the administrative cost ceiling as

cost share, nor allocate such costs to other federally sponsored project, unless approved by the Contracting
Officer.

LOCAL GOVERNMENT (Cities & Counties) and INDIAN TRIBES

a. Local government and Indian Tribe Recipients may not use more than 10 percent of amounts provided
under this program, or $75,000, whichever is greater (EISA Sec 545 (b)(3)(A)), for administrative
expenses, excluding the costs of meeting the reporting requirements under Title V, Subtitle E of EISA.,
These costs should be captured and summarized for each activity under the Projected Costs Within Budget:
Administration.

b. Recipients are expected to manage their administrative costs. DOE will not amend an award solely to
provide additional funds for changes in administrative costs. The Recipient shall not be reimbursed on this
project for any final administrative costs that are in excess of the designated 10 percent administrative cost
ceiling. In addition, the Recipient shall neither count costs in excess of the administrative cost ceiling as

cost share, nor allocate such costs to other federally sponsored project, unless approved by the Contracting
Officer.

3. LIMITATIONS ON USE OF FUNDS

a. By accepting funds under this award, you agree that none of the funds obligated on the award shall be

expended, directly or indirectly, for gambling establishments, aquariums, zoos, golf courses or swimming
pools.

b. Local government and Indian tribe Recipients may not use more than 20 percent of the amounts provided
or $250,000, whichever is greater (EISA Sec 545 (b)(3)(B)), for the establishment of revolving loan funds.

c. Local government and Indian tribe Recipients may not use more than 20 percent of the amounts provided
or $250,000, whichever is greater (EISA Sec 545 (b)(3)(C)), for subgrants to nongovernmental
organizations for the purpose of assisting in the implementation of the energy efficiency and conservation
strategy of the eligible unit of local government or Indian tribe.



4. REIMBURSABLE INDIRECT COSTS AND FRINGE BENEFIT COSTS

a. The Recipient is expected to manage their final negotiated project budgets, including their indirect costs
and fringe benefit costs. DOE will not amend an award solely to provide additional funds for changes in
the indirect and/or fringe benefit costs or for changes in rates used for calculating these costs. DOE
recognizes that the inability to obtain full reimbursement for indirect or fringe benefit costs means the
Recipient must absorb the underrecovery. Such underrecovery may be allocated as part of the Recipient’s
cost share.

b. If actual allowable [indirect and/or fringe benefit] costs are less than those budgeted and funded under the
award, the Recipient may use the difference to pay additional allowable direct costs during the project
period. If at the completion of the award the Government’s share of total allowable costs (i.e., direct and
indirect), is less than the total costs reimbursed, the Recipient must refund the difference.

5. USE OF PROGRAM INCOME

If you earn program income during the project period as a result of this award, you may add the program
income to the funds committed to the award and used to further eligible project objectives.

6. STATEMENT OF FEDERAL STEWARDSHIP

DOE will exercise normal Federal stewardship in overseeing the project activities performed under this award.
Stewardship activities include, but are not limited to, conducting site visits; reviewing performance and
financial reports; providing technical assistance and/or temporary intervention in unusual circumstances to
correct deficiencies which develop during the project; assuring compliance with terms and conditions; and
reviewing technical performance after project completion to ensure that the award objectives have been
accomplished.

7. SITE VISITS

DOE’s authorized representatives have the right to make site visits at reasonable times to review project
accomplishments and management control systems and to provide technical assistance, if required. You must
provide, and must require your subawardees to provide, reasonable access to facilities, office space, resources,
and assistance for the safety and convenience of the government representatives in the performance of their
duties. All site visits and evaluations must be performed in a manner that does not unduly interfere with or
delay the work.

8. REPORTING REQUIREMENTS

a. Requirements. The reporting requirements for this award are identified on the Federal Assistance
Reporting Checklist, DOE F 4600.2, attached to this award. Failure to comply with these reporting
requirements is considered a material noncompliance with the terms of the award. Noncompliance may
result in withholding of future payments, suspension or termination of the current award, and withholding
of future awards. A willful failure to perform, a history of failure to perform, or unsatisfactory
performance of this and/or other financial assistance awards, may also result in a debarment action to
prectude future awards by Federal agencies.

b. Additional Recovery Act Reporting Requirements are found in the Provision below labeled: “REPORTING
AND REGISTRATION REQUIREMENTS UNDER SECTION 1512 OF THE RECOVERY ACT.”




9. PUBLICATIONS

a. You are encouraged to publish or otherwise make publicly available the results of the work conducted
under the award.

b. An acknowledgment of DOE support and a disclaimer must appear in the publication of any material,
whether copyrighted or not, based on or developed under this project, as follows:

Acknowledgment: “This material is based upon work supported by the Department of Energy [National
Nuclear Security Administration] [add name(s) of other agencies, if applicable] under Award
Number(s) [enter the award number(s)}.”

Disclaimer: “This report was prepared as an account of work sponsored by an agency of the United
States Government. Neither the United States Government nor any agency thereof, nor any of their
employees, makes any warranty, express or implied, or assumes any legal liability or responsibility for
the accuracy, completeness, or usefulness of any information, apparatus, product, or process disclosed,
or represents that its use would not infringe privately owned rights. Reference herein to any specific
commercial product, process, or service by trade name, trademark, manufacturer, or otherwise does not
necessarily constitute or imply its endorsement, recommendation, or favoring by the United States
Government or any agency thereof. The views and opinions of authors expressed herein do not
necessarily state or reflect those of the United States Government or any agency thereof.”

10. FEDERAL, STATE, AND MUNICIPAL REQUIREMENTS

You must obtain any required permits, ensure the safety and structural integrity of any repair, replacement,
construction and/or alteration, and comply with applicable federal, state, and municipal laws, codes, and
regulations for work performed under this award.

11. LOBBYING RESTRICTIONS

By accepting funds under this award, you agree that none of the funds obligated on the award shall be
expended, directly or indirectly, to influence congressional action on any legislation or appropriation matters
pending before Congress, other than to communicate to Members of Congress as described in 18 U.S.C. 1913,
This restriction is in addition to those prescribed elsewhere in statute and regulation.

12. NATIONAL ENVIRONMENTAL POLICY ACT (NEPA) REQUIREMENTS

You are restricted from taking any action using Federal funds, which would have an adverse effect on the
environment or limit the choice of reasonable alternatives prior to DOE providing either a NEPA clearance or a
final NEPA decision regarding this project.

If you move forward with activities that are not authorized for Federal funding by the DOE Contracting Officer
in advance of the final NEPA decision, you are doing so at risk of not receiving Federal funding and such costs
may not be recognized as allowable cost share.

If this award includes construction activities, you must submit an environmental evaluation report/evaluation
notification form addressing NEPA issues prior to DOE initiating the NEPA process.

13. HISTORIC PRESERVATION




Prior to the expenditure of Project funds to alter any historic structure or site, the Recipient or subrecipient
shall ensure that it is compliant with Section 106 of the National Historic Preservation Act (NHPA), consistent
with DOE’s 2009 letter of delegation of authority regarding the NHPA. Section 106 applies to historic
properties that are listed in or eligible for listing in the National Register of Historic Places. If applicable, the
Recipient or subrecipient must contact the State Historic Preservation Officer (SHPO), and the Tribal Historic
Preservation Officer (THPO) to coordinate the Section 106 review outlined in 36 CFR Part 800. SHPO contact
information is available at the following link: http:/www.neshpo.org/find/index.btm. THPO contact
information is available at the following link: http://www.nathpo.org/map.html . Section 110(k) of the NHPA
applies to DOE funded activities.

If applicable, the Recipient or subrecipient certifies that it will retain sufficient documentation, to demonstrate
that the Recipient or subrecipient has received required approval(s) from the SHPO or THPO for the Project.
Recipients or subrecipients shall avoid taking any action that results in an adverse effect to historic properties
pending compliance with Section 106. The Recipient or subrecipient shall deem compliance with Section 106
of the NHPA complete only after it has received this documentation. The Recipient or subrecipient shall make
this documentation available to DOE on DOE’s request (for example, during a post-award audit).

14. WASTE STREAM

The Recipient assures that it will create or obtain a waste management plan addressing waste generated by a
proposed Project prior to the Project generating waste. This waste management plan will describe the
Recipient's or subrecipient's plan to dispose of any sanitary or hazardous waste (e.g., construction and
demolition debris, old light bulbs, lead ballasts, piping, roofing material, discarded equipment, debris, and
asbestos) generated as a result of the proposed Project. The Recipient shall ensure that the Project is in
compliance with all Federal, state and local regulations for waste disposal. The Recipient shall make the waste
management plan and related documentation available to DOE on DOE's request (for example, during a post-
award audit).

15. DECONTAMINATION AND/OR DECOMMISSIONING (D&D) COSTS

Notwithstanding any other provisions of this Agreement, the Government shall not be responsible for or have
any obligation to the Recipient for (i) Decontamination and/or Decommissioning (D&D) of any of the
Recipient’s facilities, or (ii) any costs which may be incurred by the Recipient in connection with the D&D of
any of its facilities due to the performance of the work under this Agreement, whether said work was
performed prior to or subsequent to the effective date of the Agreement.

16. SUBGRANTS AND LOANS

a. The Recipient hereby warrants that it will ensure that all activities by sub-grantee(s) and loan recipients to
accomplish the approved Project Description or Statement of Project Objectives are eligible activities under
42 U.S.C. 171534(1)~(13). State recipients hereby warrant that they will ensure that all activities by sub-
grantee(s) and loan recipients pursuant to 42 U.S.C. 17155(c)(1)(A) to accomplish the approved Project
Description or Statement of Project objects are eligible activities under 42 U.S.C. 171534(3)~(13).



b. Upon the Recipient’s selection of the sub-grantee(s) and loan recipients, the Recipient shall notify (i.e.
approval not required) the DOE Contracting Officer with the following information for each, regardless of
dollar amount:

- Name of Sub-Grantee

- DUNS Number

- Award Amount

- Statement of work including applicable activities

State recipients shall notify the DOE Contracting Officer with the above information within 180 days of the
award date in Block 27 of the Assistance Agreement Cover Page.

¢. In addition to the information in paragraph b. above, for each sub-grant and loan that has an estimated cost
greater than $2,000,000, the recipient must submit for approval by the Contracting Officer, a SF424A
Budget Information — Nonconstruction Programs, and PMC 123.1 Cost Reasonableness Determination for
Financial Assistance (available at http://www.eere-pme.energy. gov/forms.aspx).

17. JUSTIFICATION OF BUDGET COSTS

a. In the original application, the recipient did not provide sufficient information to justify the approval or
release of funds for the proposed activities. In order to receive reimbursement for the costs associated with
the activities listed in the approved Statement of Project Objectives (SOPO), a justification for all proposed
costs must be submitted to the DOE Contracting Officer.

b. The Recipient must provide justification for the following costs:

Personnel Costs:

The Recipient must submit cost justification for the following personnel costs: for approval by the
Contracting Officer.

Fringe Benefit Costs:
The Recipient must submit a fringe benefit rate proposal/agreement for approval by the Contracting
Officer.

Travel Costs:

The Recipient must submit cost justification for the following travel costs: for approval by the
Contracting Officer.

Equipment Costs:

The Recipient must submit vendor quotes for equipment with an individual item cost of $50,000 or
more, for approval by the Contracting Officer.

Supplies Costs:
The Recipient must submit cost justification for the following supplies costs: for approval by the
Contracting Officer.

Contractual Costs:

1. The recipient shall provide the following information for each individual or company that will
receive EECBG funding, regardless of dollar amount:

- Name

- DUNS Number

- Award Amount




- Statement of work including applicable activities
- NEPA documentation, as applicable

2. In addition to the information in paragraph 1. above, for each individual or company that has an
estimated cost greater than $2,000,000, the Recipient must submit a separate SF424 A Budget
Information — Nonconstruction Programs, and Budget Justification. The DOE Contracting Officer may
require additional information concerning these individuals or companies prior to providing written
approval.

Other Direct Costs:

The Recipient must submit cost justification for the following other direct costs: for approval by the
Contracting Officer.

Indirect Costs:
The Recipient must submit an indirect rate proposal/agreement for approval by the Contracting Officer.

¢.  Upon written notification and/or approval by the Contracting Officer, the Recipient may then receive
payment for the activities listed in the approved SOPO for allowable costs incurred in accordance with the
payment provisions contained in the Special Terms and Conditions of this agreement. These written
notifications and/or approvals will be incorporated into the award by formal modification at a future date.

18. ADVANCE UNDERSTANDING CONCERNING PUBLICLY FINANCED ENERGY
IMPROVEMENT PROGRAMS

The parties recognize that the Recipient may use funds under this award for Property-Assessed Clean Energy
(PACE) loans, Sustainable Energy Municipal Financing, Clean Energy Assessment Districts, Energy Loan Tax
Assessment Programs (ELTAPS), or any other form or derivation of Special Taxing District whereby taxing
entities collect payments through increased tax assessments for energy efficiency and renewable energy
building improvements made by their constituents. The Department of Energy intends to publish "Best
Practices” or other guidelines pertaining to the use of funds made available to the Recipient under this award
pertaining to the programs identified herein. By accepting this award, the Recipient agrees to incorporate, to
the maximum extent practicable, those Best Practices and other guidelines into any such program(s) within a
reasonable time after notification by DOE that the Best Practices or guidelines have been made available. The
Recipient also agrees, by its acceptance of this award, to require its sub-recipients to incorporate to the
maximum extent practicable the best practices and other guideline into any such program used by the sub-
recipient.

19. SPECIAL PROVISIONS RELATING TO WORK FUNDED UNDER AMERICAN RECOVERY
AND REINVESTMENT ACT OF 20609 (May 2009)

Preamble

The American Recovery and Reinvestment Act of 2009, Pub. L. 111-5, (Recovery Act) was enacted to
preserve and create jobs and promote economic recovery, assist those most impacted by the recession, provide
investments needed to increase economic efficiency by spurring technological advances in science and health,
invest in transportation, environmental protection, and other infrastructure that will provide long-term
economic benefits, stabilize State and local government budgets, in order to minimize and avoid reductions in
essential services and counterproductive State and local tax increases. Recipients shall use grant fundsina
manner that maximizes job creation and economic benefit.




The Recipient shall comply with all terms and conditions in the Recovery Act relating generally to governance,
accountability, transparency, data collection and resources as specified in Act itself and as discussed below.

Recipients should begin planning activities for their first tier subrecipients, including obtaining a DUNS
number (or updating the existing DUNS record), and registering with the Central Contractor Registration
(CCR).

Be advised that Recovery Act funds can be used in conjunction with other funding as necessary to complete
projects, but tracking and reporting must be separate to meet the reporting requirements of the Recovery Act
and related guidance. For projects funded by sources other than the Recovery Act, Contractors must keep
separate records for Recovery Act funds and to ensure those records comply with the requirements of the Act.

The Government has not fully developed the implementing instructions of the Recovery Act, particularly
concerning specific procedural requirements for the new reporting requirements. The Recipient will be
provided these details as they become available. The Recipient must comply with all requirements of the Act.
If the recipient believes there is any inconsistency between ARRA requirements and current award terms and
conditions, the issues will be referred to the Contracting Officer for reconciliation.

Definitions

For purposes of this clause, Covered Funds means funds expended or obligated from appropriations under the
American Recovery and Reinvestment Act of 2009, Pub. L. 111-5. Covered Funds will have special
accounting codes and will be identified as Recovery Act funds in the grant, cooperative agreement or TIA
and/or modification using Recovery Act funds. Covered Funds must be reimbursed by September 30, 2015.

Non-Federal employer means any employer with respect to covered funds -- the contractor, subcontractor,
grantee, or recipient, as the case may be, if the contractor, subcontractor, grantee, or recipient is an employer;
and any professional membership organization, certification of other professional body, any agent or licensee
of the Federal government, or any person acting directly or indirectly in the interest of an employer receiving
covered funds; or with respect to covered funds received by a State or local government, the State or local
government receiving the funds and any contractor or subcontractor receiving the funds and any contractor or
subcontractor of the State or local government; and does not mean any department, agency, or other entity of
the federal government.

Recipient means any entity that receives Recovery Act funds directly from the Federal government (including
Recovery Act funds received through grant, loan, or contract) other than an individual and includes a State that
receives Recovery Act Funds.

Special Provisions

A. Flow Down Requirement

Recipients must include these special terms and conditions in any subaward.

B. Segregation of Costs

Recipients must segregate the obligations and expenditures related to funding under the Recovery Act.
Financial and accounting systems should be revised as necessary to segregate, track and maintain these funds
apart and separate from other revenue streams. No part of the funds from the Recovery Act shall be
commingled with any other funds or used for a purpose other than that of making payments for costs allowable




for Recovery Act projects.

C. Prohibition on Use of Funds

None of the funds provided under this agreement derived from the American Recovery and Reinvestment Act
of 2009, Pub. L. 111-5, may be used by any State or local government, or any private entity, for any casino or
other gambling establishment, aquarium, zoo, golf course, or swimming pool.

D. Access to Records

With respect to each financial assistance agreement awarded utilizing at least some of the funds appropriated or
otherwise made available by the American Recovery and Reinvestment Act of 2009, Pub. L. 111-5, any
representative of an appropriate inspector general appointed under section 3 or 8G of the Inspector General Act
of 1988 (5 U.S.C. App.) or of the Comptroller General is authorized -~ ]

(1) to examine any records of the contractor or grantee, any of its subcontractors or subgrantees, or any
State or local agency administering such contract that pertain to, and involve transactions that relate to, the
subcontract, subcontract, grant, or subgrant; and

(2) to interview any officer or employee of the contractor, grantee, subgrantee, or agency regarding such
transactions.

E. Publication

An application may contain technical data and other data, including trade secrets and/or privileged or
confidential information, which the applicant does not want disclosed to the public or used by the Government
for any purpose other than the application. To protect such data, the applicant should specifically identify each
page including each line or paragraph thereof containing the data to be protected and mark the cover sheet of
the application with the following Notice as well as referring to the Notice on each page to which the Notice
applies:

Notice of Restriction on Disclosure and Use of Data

The data contained in pages ---- of this application have been submitted in confidence and contain trade secrets
or proprietary information, and such data shall be used or disclosed only for evaluation purposes, provided that
if this applicant receives an award as a result of or in connection with the submission of this application, DOE
shall have the right to use or disclose the data here to the extent provided in the award. This restriction does
not limit the Government's right to use or disclose data obtained without restriction from any source, including
the applicant.

Information about this agreement will be published on the Internet and linked to the website
www.recovery.gov, maintained by the Accountability and Transparency Board. The Board may exclude
posting contractual or other information on the website on a case-by-case basis when necessary to protect
national security or to protect information that is not subject to disclosure under sections 552 and 552a of title
5, United States Code.

F. Protecting State and Local Government and Contractor Whistleblowers.

The requirements of Section 1553 of the Act are summarized below. They include, but are not limited to:

Prohibition on Reprisals: An employee of any non-Federal employer receiving covered funds under the
American Recovery and Reinvestment Act of 2009, Pub. L. 111-5, may not be discharged, demoted, or
otherwise discriminated against as a reprisal for disclosing, including a disclosure made in the ordinary course
of an employee's duties, to the Accountability and Transparency Board, an inspector general, the Comptroller




General, a member of Congress, a State or Federal regulatory or law enforcement agency, a person with
supervisory authority over the employee (or other person working for the employer who has the authority to
investigate, discover or terminate misconduct), a court or grant jury, the head of a Federal agency, or their
representatives information that the employee believes is evidence of:

- gross management of an agency contract or grant relating to covered funds;

- a gross waste of covered funds;

- a substantial and specific danger to public health or safety related to the implementation or use of covered
funds;

- an abuse of authority related to the implementation or use of covered funds; or

- as violation of law, rule, or regulation related to an agency contract (including the competition for or
negotiation of a contract) or grant, awarded or issued relating to covered funds.

Agency Action: Not later than 30 days after receiving an inspector general report of an alleged reprisal, the
head of the agency shall determine whether there is sufficient basis to conclude that the non-Federal employer
has subjected the employee to a prohibited reprisal. The agency shall either issue an order denying relief in
whole or in part or shall take one or more of the following actions:

- Order the employer to take affirmative action to abate the reprisal.

- Order the employer to reinstate the person to the position that the person held before the reprisal, together
with compensation including back pay, compensatory damages, employment benefits, and other terms and
conditions of employment that would apply to the person in that position if the reprisal had not been taken,

- Order the employer to pay the employee an amount equal to the aggregate amount of all costs and
expenses (including attorneys' fees and expert witnesses' fees) that were reasonably incurred by the employee
for or in connection with, bringing the complaint regarding the reprisal, as determined by the head of a court of
competent jurisdiction.

Nonenforceability of Certain Provisions Waiving Rights and remedies or Requiring Arbitration: Except as
provided in a collective bargaining agreement, the rights and remedies provided to aggrieved employees by this
section may not be waived by any agreement, policy, form, or condition of employment, including any
predispute arbitration agreement. No predispute arbitration agreement shall be valid or enforceable if it
requires arbitration of a dispute arising out of this section.

Requirement to Post Notice of Rights and Remedies: Any employer receiving covered funds under the
American Recovery and Reinvestment Act of 2009, Pub, L. 111-5, shall post notice of the rights and remedies
as required therein. (Refer to section 1553 of the American Recovery and Reinvestment Act of 2009, Pub. L.
111-5, www.Recovery.gov, for specific requirements of this section and prescribed language for the notices.).

G. Reserved
H. False Claims Act

Recipient and sub-recipients shall promptly refer to the DOE or other appropriate Inspector General any
credible evidence that a principal, employee, agent, contractor, sub-grantee, subcontractor or other person has
submitted a false claim under the False Claims Act or has committed a criminal or civil violation of laws
pertaining to fraud, conflict of interest, bribery, gratuity or similar misconduct involving those funds.

I. Information in Support of Recovery Act Reporting

Recipient may be required to submit backup documentation for expenditures of funds under the Recovery Act
including such items as timecards and invoices. Recipient shall provide copies of backup documentation at the
request of the Contracting Officer or designee.



J. Availability of Funds

Funds obligated to this award are available for reimbursement of costs until 36 months after the award date.

K. Additiona] Funding Distribution and Assurance of Appropriate Use of Funds

Certification by Governor — For funds provided to any State or agency thereof by the American Reinvestment
and Recovery Act of 2009, Pub. L. 111-5, the Governor of the State shall certify that: 1) the state will request
and use funds provided by the Act; and 2) the funds will be used to create jobs and promote economic growth.

Acceptance by State Legislature -- If funds provided to any State in any division of the Act are not accepted for
use by the Governor, then acceptance by the State legislature, by means of the adoption of a concurrent
resolution, shall be sufficient to provide funding to such State.

Distribution -- After adoption of a State legislature's concurrent resolution, funding to the State will be for
distribution to local governments, councils of government, public entities, and public-private entities within the
State either by formula or at the State's discretion.

L. Certifications

With respect to funds made available to State or local governments for infrastructure investments under the
American Recovery and Reinvestment Act of 2009, Pub, L. 111-5, the Governor, mayor, or other chief
executive, as appropriate, certified by acceptance of this award that the infrastructure investment has received
the full review and vetting required by law and that the chief executive accepts responsibility that the
infrastructure investment is an appropriate use of taxpayer dollars. Recipient shall provide an additional
certification that includes a description of the investment, the estimated total cost, and the amount of covered
funds to be used for posting on the Internet. A State or local agency may not receive infrastructure investment
funding from funds made available by the Act unless this certification is made and posted.

20. REPORTING AND REGISTRATION REQUIREMENTS UNDER SECTION 1512 OF THE
RECOVERY ACT

(a) This award requires the recipient to complete projects or activities which are funded under the American

Recovery and Reinvestment Act of 2009 (Recovery Act) and to report on use of Recovery Act funds provided

through this award. Information from these reports will be made available to the public,

(b) The reports are due no later than ten calendar days after each calendar quarter in which the Recipient
receives the assistance award funded in whole or in part by the Recovery Act.

(c) Recipients and their first-tier subrecipients must maintain current registrations in the Central Contractor
Registration (http://www.ccr.gov) at all times during which they have active federal awards funded with
Recovery Act funds. A Dun and Bradstreet Data Universal Numbering System (DUNS) Number
(http://www.dnb.com) is one of the requirements for registration in the Central Contractor Registration.

(d) The recipient shall report the information described in section 1512(c) of the Recovery Act using the
reporting instructions and data elements that will be provided online at h#tp://www.FederalReporting.gov and
ensure that any information that is pre-filled is corrected or updated as needed.

21. NOTICE REGARDING THE PURCHASE OF AMERICAN-MADE EQUIPMENT AND
PRODUCTS -- SENSE OF CONGRESS



It is the sense of the Congress that, to the greatest extent practicable, all equipment and products purchased
with funds made available under this award should be American-made.

*Special Note: Definitization of the Provisions entitled, “REQUIRED USE OF AMERICAN IRON, STEEL,
AND MANUFACTURED GOODS — SECTION 1605 OF THE AMERICAN RECOVERY AND
REINVESTMENT ACT OF 2009” and “REQUIRED USE OF AMERICAN IRON, STEEL, AND
MANUFACTURED GOODS (COVERED UNDER INTERNATIONAL AGREEMENTS) — SECTION 1605
OF THE AMERICAN RECOVERY AND REINVESTMENT ACT OF 2009” will be done upon definition
and review of final activities.

22. REQUIRED USE OF AMERICAN IRON, STEEL, AND MANUFACTURED GOODS - SECTION
1605 OF THE AMERICAN RECOVERY AND REINVESTMENT ACT OF 2009

If the Recipient determines at any time that any construction, alteration, or repair activity on a public building
or public works will be performed during the course of the project, the Recipient shall notify the Contracting
Officer prior to commencing such work and the following provisions shall apply.

(a) Definitions. As used in this award term and condition—

(1) Manufactured good means a good brought to the construction site for incorporation into the building or
work that has been—

(1) Processed into a specific form and shape; or

(ii) Combined with other raw material to create a material that has different properties than the properties of the
individual raw materials.

(2) Public building and public work means a public building of, and a public work of, a governmental entity
(the United States; the District of Columbia; commonwealths, territories, and minor outlying islands of the
United States; State and local governments; and multi-State, regional, or interstate entities which have
governmental functions). These buildings and works may include, without limitation, bridges, dams, plants,
highways, parkways, streets, subways, tunnels, sewers, mains, power lines, pumping stations, heavy
generators, railways, airports, terminals, docks, piers, wharves, ways, lighthouses, buoys, jetties, breakwaters,
levees, and canals, and the construction, alteration, maintenance, or repair of such buildings and works.

(3) Steel means an alloy that includes at least 50 percent iron, between .02 and 2 percent carbon, and may
include other elements.

(b) Domestic preference. (1) This award term and condition implements Section 1605 of the American
Recovery and Reinvestment Act of 2009 (Recovery Act) (Pub. L. 111-5), by requiring that all iron, steel, and
manufactured goods used in the project are produced in the United States except as provided in paragraph
(b)(3) of this section and condition,

(2) This requirement does not apply to the material listed by the Federal Government as follows:

To Be Determined

(3) The award official may add other iron, steel, and/or manufactured goods to the list in paragraph (b)(2) of
this section and condition if the Federal Government determines that—



(i) The cost of the domestic iron, steel, and/or manufactured goods would be unreasonable. The cost of
domestic iron, steel, or manufactured goods used in the project is unreasonable when the cumulative cost of
such material will increase the cost of the overall project by more than 25 percent;

(ii) The iron, steel, and/or manufactured good is not produced, or manufactured in the United States in
sufficient and reasonably available quantities and of a satisfactory quality; or

(iii) The application of the restriction of section 1605 of the Recovery Act would be inconsistent with the
public interest.

(¢) Request for determination of inapplicability of Section 1605 of the Recovery Act . (1)(i) Any recipient
request to use foreign iron, steel, and/or manufactured goods in accordance with paragraph (b)(3) of this
section shall include adequate information for Federal Government evaluation of the request, including—

(A) A description of the foreign and domestic iron, steel, and/or manufactured goods;
(B) Unit of measure;

(C) Quantity;

(D) Cost;

(E) Time of delivery or availability;

(F) Location of the project;

(G) Name and address of the proposed supplier; and

(H) A detailed justification of the reason for use of foreign iron, steel, and/or manufactured goods cited in
accordance with paragraph (b)(3) of this section.

(ii) A request based on unreasonable cost shall include a reasonable survey of the market and a completed cost
comparison table in the format in paragraph (d) of this section.

(iii) The cost of iron, steel, and/or manufactured goods material shall include all delivery costs to the
construction site and any applicable duty.

(iv) Any recipient request for a determination submitted after Recovery Act funds have been obligated for a
project for construction, alteration, maintenance, or repair shall explain why the recipient could not reasonably
foresee the need for such determination and could not have requested the determination before the funds were
obligated. If the recipient does not submit a satisfactory explanation, the award official need not make a
determination.

(2) If the Federal Government determines after funds have been obligated for a project for construction,
alteration, maintenance, or repair that an exception to section 1605 of the Recovery Act applies, the award
official will amend the award to allow use of the foreign iron, steel, and/or relevant manufactured goods. When
the basis for the exception is nonavailability or public interest, the amended award shall reflect adjustment of
the award amount, redistribution of budgeted funds, and/or other actions taken to cover costs associated with
acquiring or using the foreign jron, steel, and/or relevant manufactured goods. When the basis for the exception
is the unreasonable cost of the domestic iron, steel, or manufactured goods, the award official shall adjust the
award amount or redistribute budgeted funds by at least the differential established in 2 CFR 176.110(a).



(3) Unless the Federal Government determines that an exception to section 1605 of the Recovery Act applies,
use of foreign iron, steel, and/or manufactured goods is noncompliant with section 1605 of the American
Recovery and Reinvestment Act.

(d) Data. To permit evaluation of requests under paragraph (b) of this section based on unreasonable cost, the
Recipient shall include the following information and any applicable supporting data based on the survey of
suppliers:

Foreign and Domestic Items Cost Comparison

Description Unit of measure Quantity (d(fl:l(:lsrts)*
Item 1:
Foreign steel, iron, or manufactured good
Domestic steel, iron, or manufactured good
Item 2:

Foreign steel, iron, or manufactured good

Domestic steel, iron, or manufactured good

List name, address, telephone number, email address, and contact for suppliers surveyed. Attach copy of
response; if oral, attach summary.

Include other applicable supporting information.
*Include all delivery costs to the construction site.

23. REQUIRED USE OF AMERICAN IRON, STEEL, AND MANUFACTURED GOODS (COVERED
UNDER INTERNATIONAL AGREEMENTS) — SECTION 1605 OF THE AMERICAN
RECOVERY AND REINVESTMENT ACT OF 2009

(a) Definitions. As used in this award term and condition—

Designated country — (1) A World Trade Organization Government Procurement Agreement country (Aruba,
Austria, Belgium, Bulgaria, Canada, Cyprus, Czech Republic, Denmark, Estonia, Finland, France, Germany,
Greece, Hong Kong, Hungary, Iceland, Ireland, Israel, Italy, Japan, Korea (Republic of), Latvia, Liechtenstein,
Lithuania, Luxembourg, Malta, Netherlands, Norway, Poland, Portugal, Romania, Singapore, Slovak Republic,
Slovenia, Spain, Sweden, Switzerland, and United Kingdom;

(2) A Free Trade Agreement (FTA) country (Australia, Bahrain, Canada, Chile, Costa Rica, Dominican
Republic, El Salvador, Guatemala, Honduras, Israel, Mexico, Morocco, Nicaragua, Oman, Peru, or Singapore);
or

(3) A United States-European Communities Exchange of Letters (May 15, 1995) country: Austria, Belgium,
Bulgaria, Cyprus, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Ireland,
Italy, Latvia, Lithvania, Luxembourg, Malta, Netherlands, Poland, Portugal, Romania, Slovak Republic,
Slovenia, Spain, Sweden, and United Kingdom.




Designated country iron, steel, and/or manufactured goods — (1) Is wholly the growth, product, or
manufacture of a designated country; or

(2) In the case of a manufactured good that consist in whole ot in part of materials from another country, has
been substantially transformed in a designated country into a new and different manufactured good distinct
from the materials from which it was transformed.

Domestic iron, steel, and/or manufactured good — (1) Is wholly the growth, product, or manufacture of the
United States; or

(2) In the case of a manufactured good that consists in whole or in part of materials from another country, has
been substantially transformed in the United States into a new and different manufactured good distinct from
the materials from which it was transformed. There is no requirement with regard to the origin of components
or subcomponents in manufactured goods or products, as long as the manufacture of the goods occurs in the
United States.

Foreign iron, steel, and/or manufactured good means iron, steel and/or manufactured good that is not domestic
or designated country iron, steel, and/or manufactured good.

Manufactured good means a good brought to the construction site for incorporation into the building or work
that has been—

(1) Processed into a specific form and shape; or

(2) Combined with other raw material to create a material that has different properties than the properties of the
individual raw materials.

Public building and public work means a public building of, and a public work of, a governmental entity (the
United States; the District of Columbia; commonwealths, territories, and minor outlying islands of the United
States; State and local governments; and multi-State, regional, or interstate entities which have governmental
functions). These buildings and works may include, without limitation, bridges, dams, plants, highways,
parkways, streets, subways, tunnels, sewers, mains, power lines, pumping stations, heavy generators, railways,
airports, terminals, docks, piers, wharves, ways, lighthouses, buoys, jetties, breakwaters, levees, and canals,
and the construction, alteration, maintenance, or repair of such buildings and works.

Steel means an alloy that includes at least 50 percent iron, between .02 and 2 percent carbon, and may include
other elements.

(b) Iron, steel, and manufactured goods. (1) The award term and condition described in this section
implements—

(i) Section 1603(a) of the American Recovery and Reinvestment Act of 2009 (Pub. L. 111-5) (Recovery Act),

by requiring that all iron, steel, and manufactured goods used in the project are produced in the United States;
and

(i) Section 1605(d), which requires application of the Buy American requirement in a manner consistent with
U.S. obligations under international agreements. The restrictions of section 1605 of the Recovery Act do not
apply to designated country iron, steel, and/or manufactured goods. The Buy American requirement in section
1605 shall not be applied where the iron, steel or manufactured goods used in the project are from a Party to an
international agreement that obligates the recipient to treat the goods and services of that Party the same as

domestic goods and services. This obligation shall only apply to projects with an estimated value of $7,443,000
or more.



(2) The recipient shall use only domestic or designated country iron, steel, and manufactured goods in
performing the work funded in whole or part with this award, except as provided in paragraphs (b)(3) and
(b)(4) of this section.

(3) The requirement in paragraph (b)(2) of this section does not apply to the iron, steel, and manufactured
goods listed by the Federal Government as follows:

To Be Determined

(4) The award official may add other iron, steel, and manufactured goods to the list in paragraph (b)(3) of this
section if the Federal Government determines that—

(i) The cost of domestic iron, steel, and/or manufactured goods would be unreasonable. The cost of domestic
iron, steel, and/or manufactured goods used in the project is unreasonable when the cumulative cost of such
material will increase the overall cost of the project by more than 25 percent;

(ii) The iron, steel, and/or manufactured good is not produced, or manufactured in the United States in
sufficient and reasonably available commercial quantities of a satisfactory quality; or

(iii) The application of the restriction of section 1605 of the Recovery Act would be inconsistent with the
public interest.

(¢) Request for determination of inapplicability of section 1605 of the Recovery Act or the Buy American Act,
(1)(@) Any recipient request to use foreign iron, steel, and/or manufactured goods in accordance with paragraph
(b)(4) of this section shall include adequate information for Federal Government evaluation of the request,
including—

(A) A description of the foreign and domestic iron, steel, and/or manufactured goods;

(B) Unit of measure;

(C) Quantity;

(D) Cost;

(E) Time of delivery or availability;

(F) Location of the project;

(G) Name and address of the proposed supplier; and

(H) A detailed justification of the reason for use of foreign iron, steel, and/or manufactured goods cited in
accordance with paragraph (b)(4) of this section.

(ii) A request based on unreasonable cost shall include a reasonable survey of the market and a completed cost
comparison table in the format in paragraph (d) of this section.

(iii) The cost of iron, steel, or manufactured goods shall include all delivery costs to the construction site and
any applicable duty.

(iv) Any recipient request for a determination submitted after Recovery Act funds have been obligated for a
project for construction, alteration, maintenance, or repair shall explain why the recipient could not reasonably
foresee the need for such determination and could not have requested the determination before the funds were



obligated. If the recipient does not submit a satisfactory explanation, the award official need not make a
determination.

(2) If the Federal Government determines after funds have been obligated for a project for construction,
alteration, maintenance, or repair that an exception to section 1605 of the Recovery Act applies, the award
official will amend the award to allow use of the foreign iron, steel, and/or relevant manufactured goods. When
the basis for the exception is nonavailability or public interest, the amended award shall reflect adjustment of
the award amount, redistribution of budgeted funds, and/or other appropriate actions taken to cover costs
associated with acquiring or using the foreign iron, steel, and/or relevant manufactured goods. When the basis
for the exception is the unreasonable cost of the domestic iron, steel, or manufactured goods, the award official
shall adjust the award amount or redistribute budgeted funds, as appropriate, by at least the differential
established in 2 CFR 176.110(a).

(3) Unless the Federal Government determines that an exception to section 1605 of the Recovery Act applies,
use of foreign iron, steel, and/or manufactured goods other than designated country iron, steel, and/or
manufactured goods is noncompliant with the applicable Act.

(d) Data. To permit evaluation of requests under paragraph (b) of this section based on unreasonable cost, the
applicant shall include the following information and any applicable supporting data based on the survey of
suppliers:

Foreign and Domestic Items Cost Comparison

Description Unit of measure Quantity (d(fl:l(;srts)*
Item I:
Foreign steel, iron, or manufactured good
Domestic steel, iron, or manufactured good
Item 2:

Foreign steel, iron, or manufactured good

Domestic steel, iron, or manufactured good

List name, address, telephone number, email address, and contact for suppliers surveyed. Attach copy of
response; if oral, attach summary.

Include other applicable supporting information.
*Include all delivery costs to the construction site.

24. WAGE RATE REQUIREMENTS UNDER SECTION 1606 OF THE RECOVERY ACT

(a) Section 1606 of the Recovery Act requires that all faborers and mechanics employed by contractors and
subcontractors on projects funded directly by or assisted in whole or in part by and through the Federal
Government pursuant to the Recovery Act shall be paid wages at rates not less than those prevailing on
projects of a character similar in the locality as determined by the Secretary of Labor in accordance with
subchapter IV of chapter 31 of title 40, United States Code.




Pursuant to Reorganization Plan No. 14 and the Copeland Act, 40 U.S.C. 3145, the Department of Labor has
issued regulations at 29 CFR parts 1, 3, and 5 to implement the Davis-Bacon and related Acts. Regulations in
29 CFR 5.5 instruct agencies concerning application of the standard Davis-Bacon contract clauses set forth in
that section. Federal agencies providing grants, cooperative agreements, and loans under the Recovery Act
shall ensure that the standard Davis-Bacon contract clauses found in 29 CFR 5.5(a) are incorporated in any
resultant covered contracts that are in excess of $2,000 for construction, alteration or repair (including painting
and decorating).

(b) For additional guidance on the wage rate requirements of section 1606, contact your awarding agency.
Recipients of grants, cooperative agreements and loans should direct their initial inquiries concerning the
application of Davis-Bacon requirements to a particular federally assisted project to the Federal agency funding
the project. The Secretary of Labor retains final coverage authority under Reorganization Plan Number 14.

25. RECOVERY ACT TRANSACTIONS LISTED IN SCHEDULE OF EXPENDITURES OF
FEDERAL AWARDS AND RECIPIENT RESPONSIBILITIES FOR INFORMING
SUBRECIPIENTS

(a) To maximize the transparency and accountability of funds authorized under the American Recovery and

Reinvestment Act of 2009 (Pub. L. 111-5) (Recovery Act) as required by Congress and in accordance with 2

CFR 215.21 “Uniform Administrative Requirements for Grants and Agreements” and OMB Circular A-102

Common Rules provisions, recipients agree to maintain records that identify adequately the source and

application of Recovery Act funds. OMB Circular A-102 is available at

http. /fwww.whitehouse.gov/iomb/circulars/al 02/a102. html.

(b) For recipients covered by the Single Audit Act Amendments of 1996 and OMB Circular A-133, “Audits of
States, Local Governments, and Non-Profit Organizations,” recipients agree to separately identify the
expenditures for Federal awards under the Recovery Act on the Schedule of Expenditures of Federal Awards
(SEFA) and the Data Collection Form (SF-SAC) required by OMB Circular A-133. OMB Circular A-133 is
available at Attp://www.whitehouse.gov/omb/circulars/al 33/al33. html. This shall be accomplished by
identifying expenditures for Federal awards made under the Recovery Act separately on the SEFA, and as
separate rows under Item 9 of Part III on the SF~SAC by CFDA number, and inclusion of the prefix “ARRA-"
in identifying the name of the Federal program on the SEFA and as the first characters in Item 9d of Part I1I on
the SF-SAC.,

(c) Recipients agree to separately identify to each subrecipient, and document at the time of subaward and at
the time of disbursement of funds, the Federal award number, CFDA number, and amount of Recovery Act
funds. When a recipient awards Recovery Act funds for an existing program, the information furnished to
subrecipients shall distinguish the subawards of incremental Recovery Act funds from regular subawards under
the existing program.

(d) Recipients agree to require their subrecipients to include on their SEFA information to specifically identify
Recovery Act funding similar to the requirements for the recipient SEFA described above. This information is
needed to allow the recipient to properly monitor subrecipient expenditure of ARRA funds as well as oversight
by the Federal awarding agencies, Offices of Inspector General and the Government Accountability Office.

26. DAVIS-BACON ACT AND CONTRACT WORKHOURS AND SAFETY STANDARD ACT

Definitions: For purposes of this provision, “Davis Bacon Act and Contract Work Hours and Safety Standards
Act,” the following definitions are applicable:

(1) “Award” means any grant, cooperative agreement or technology investment agreement made with
Recovery Act funds by the Department of Energy (DOE) to a Recipient. Such Award must require



compliance with the labor standards clauses and wage rate requirements of the Davis-Bacon Act (DBA)
for work performed by all laborers and mechanics employed by Recipients {other than a unit of State or
local government whose own employees perform the construction) Subrecipients, Contractors, and
subcontractors.

(2) “Contractor” means an entity that enters into a Contract. For purposes of these clauses, Contractor
shall include (as applicable) prime contractors, Recipients, Subrecipients, and Recipients’ or
Subrecipients’ contractors, subcontractors, and lower-tier subcontractors. “Contractor” does not mean a
unit of State or local government where construction is performed by its own employees.”

(3) “Contract” means a contract executed by a Recipient, Subrecipient, prime contractor, or any tier
subcontractor for construction, alteration, or repair. It may also mean (as applicable) (i) financial
assistance instruments such as grants, cooperative agreements, technology investment agreements, and
loans; and, (ii) Sub awards, contracts and subcontracts issued under financial assistance agreements.
“Contract” does not mean a financial assistance instrument with a unit of State or local government where
construction is performed by its own employees.

(4) “Contracting Officer” means the DOE official authorized to execute an Award on behalf of DOE and
who is responsible for the business management and non-program aspects of the financial assistance
process.

(5) “Recipient” means any entity other than an individual that receives an Award of Federal funds in the
form of a grant, cooperative agreement, or technology investment agreement directly from the Federal
Government and is financially accountable for the use of any DOE funds or property, and is legally
responsible for carrying out the terms and conditions of the program and Award.

(6) “Subaward” means an award of financial assistance in the form of money, or property in lieu of
money, made under an award by a Recipient to an eligible Subrecipient or by a Subrecipient to a lower-
tier subrecipient. The term includes financial assistance when provided by any legal agreement, even if
the agreement is called a contract, but does not include the Recipient’s procurement of goods and services

to carry out the program nor does it include any form of assistance which is excluded from the definition
of “Award” above.

(7) “Subrecipient” means a non-Federal entity that expends Federal funds received from a Recipient to
carry out a Federal program, but does not include an individual that is a beneficiary of such a program.

(a) Davis Bacon Act
(1) Minimum wages.

(i) All laborers and mechanics employed or working upon the site of the work (or under the United
States Housing Act of 1937 or under the Housing Act of 1949 in the construction or development of
the project), will be paid unconditionally and not less often than once a week, and, without
subsequent deduction or rebate on any account (except such payroll deductions as are permitted by
regulations issued by the Secretary of Labor under the Copeland Act (29 CFR part 3)), the full
amount of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of payment
computed at rates not less than those contained in the wage determination of the Secretary of Labor
which is attached hereto and made a part hereof, regardiess of any contractual relationship which
may be alleged to exist between the Contractor and such laborers and mechanics.



Contributions made or costs reasonably anticipated for bona fide fringe benefits under section
1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to
such laborers or mechanics, subject to the provisions of paragraph (a)(1)(iv) of this section; also,
regular contributions made or costs incurred for more than a weekly period (but not less often than
quarterly) under plans, funds, or programs which cover the particular weekly period, are deemed to
be constructively made or incurred during such weekly period. Such laborers and mechanics shall
be paid the appropriate wage rate and fringe benefits on the wage determination for the
classification of work actually performed, without regard to skill, except as provided in § 5.5(a)(4).
Laborers or mechanics performing work in more than one classification may be compensated at the
rate specified for each classification for the time actually worked therein, provided that the
employer's payroll records accurately set forth the time spent in each classification in which work is
performed. The wage determination (including any additional classification and wage rates
conformed under paragraph (a)(1)(ii) of this section) and the Davis-Bacon poster (WH-1321) shall
be posted at all times by the Contractor and its subcontractors at the site of the work in a prominent
and accessible place where it can be easily seen by the workers.

(i)(A) The Contracting Officer shall require that any class of laborers or mechanics, including
helpers, which is not listed in the wage determination and which is to be employed under the
Contract shall be classified in conformance with the wage determination. The Contracting Officer
shall approve an additional classification and wage rate and fringe benefits therefore only when the
following criteria have been met:

(1) The work to be performed by the classification requested is not performed by a
classification in the wage determination;

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable
relationship to the wage rates contained in the wage determination.

(B) If the Contractor and the laborers and mechanics to be employed in the classification (if
known), or their representatives, and the Contracting Officer agree on the classification and
wage rate (including the amount designated for fringe benefits where appropriate), a report of
the action taken shall be sent by the Contracting Officer to the Administrator of the Wage and
Hour Division, U.S. Department of Labor, Washington, DC 20210. The Administrator, or an
authorized representative, will approve, modify, or disapprove every additional classification
action within 30 days of receipt and so advise the Contracting Officer or will notify the
Contracting Officer within the 30-day period that additional time is necessary.

(C) In the event the Contractor, the laborers or mechanics to be employed in the classification or
their representatives, and the Contracting Officer do not agree on the proposed classification and
wage rate (including the amount designated for fringe benefits, where appropriate), the
Contracting Officer shall refer the questions, including the views of all interested parties and the
recommendation of the Contracting Officer, to the Administrator for determination. The
Administrator, or an authorized representative, will issue a determination within 30 days of
receipt and so advise the Contracting Officer or will notify the Contracting Officer within the 30-
day period that additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to
paragraphs (a)(1)(ii))(B) or (C) of this section, shall be paid to all workers performing work in the



classification under this Contract from the first day on which work is performed in the
classification.

(iii) Whenever the minimum wage rate prescribed in the Contract for a class of laborers or
mechanics includes a fringe benefit which is not expressed as an hourly rate, the Contractor shall
either pay the benefit as stated in the wage determination or shall pay another bona fide fringe
benefit or an hourly cash equivalent thereof.

(iv) If the Contractor does not make payments to a trustee or other third person, the Contractor may
consider as part of the wages of any laborer or mechanic the amount of any costs reasonably
anticipated in providing bona fide fringe benefits under a plan or program, provided that the
Secretary of Labor has found, upon the written request of the Contractor, that the applicable
standards of the Davis-Bacon Act have been met. The Secretary of Labor may require the
Contractor to set aside in a separate account assets for the meeting of obligations under the plan or
program.

(2) Withholding. The Department of Energy or the Recipient or Subrecipient shall upon its own action or
upon written request of an authorized representative of the Department of Labor withhold or cause to be
withheld from the Contractor under this Contract or any other Federal contract with the same prime
contractor, or any other federally-assisted contract subject to Davis-Bacon prevailing wage requirements,
which is held by the same prime contractor, so much of the accrued payments or advances as may be
considered necessary to pay laborers and mechanics, including apprentices, trainees, and helpers, employed
by the Contractor or any subcontractor the full amount of wages required by the Contract. In the event of
failure to pay any laborer or mechanic, including any apprentice, trainee, or helper, employed or working
on the site of the work (or under the United States Housing Act of 1937 or under the Housing Act of 1949
in the construction or development of the project), all or part of the wages required by the Contract, the
Department of Energy, Recipient, or Subrecipient, may, after written notice to the Contractor, sponsor,
applicant, or owner, take such action as may be necessary to cause the suspension of any further payment,
advance, or guarantee of funds until such violations have ceased.

(3) Payrolls and basic records.

(i) Payrolls and basic records relating thereto shall be maintained by the Contractor during the
course of the work and preserved for a period of three years thereafter for all laborers and
mechanics working at the site of the work (or under the United States Housing Act of 1937, or
under the Housing Act of 1949, in the construction or development of the project). Such records
shall contain the name, address, and social security number of each such worker, his or her correct
classification, hourly rates of wages paid (including rates of contributions or costs anticipated for
bona fide fringe benefits or cash equivalents thereof of the types described in section 1(b)(2)(B) of
the Davis-Bacon Act), daily and weekly number of hours worked, deductions made, and actual
wages paid. Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages
of any laborer or mechanic include the amount of any costs reasonably anticipated in providing
benefits under a plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the
Contractor shall maintain records which show that the commitment to provide such benefits is
enforceable, that the plan or program is financially responsible, and that the plan or program has
been communicated in writing to the laborers or mechanics affected, and records which show the
costs anticipated or the actual cost incurred in providing such benefits. Contractors employing
apprentices or trainees under approved programs shall maintain written evidence of the registration
of apprenticeship programs and certification of trainee programs, the registration of the apprentices
and trainees, and the ratios and wage rates prescribed in the applicable programs.



(ii) (A) The Contractor shall submit weekly for each week in which any Contract work is performed
a copy of all payrolls to the Department of Energy if the agency is a party to the Contract, but if
the agency is not such a party, the Contractor will submit the payrolls to the Recipient or
Subrecipient (as applicable), applicant, sponsor, or ownet, as the case may be, for transmission
to the Department of Energy. The payrolls submitted shall set out accurately and completely all
of the information required to be maintained under 29 CFR 5.5(a)(3)(i), except that full social
security numbers and home addresses shall not be included on weekly transmittals. Instead, the
payrolls shall only need to include an individually identifying number for each employee (e.g.,
the last four digits of the employee's social security number). The required weekly payroll
information may be submitted in any form desired. Optional Form WH-347 is available for this
purpose from the Wage and Hour Division Web site at
http:// www.dol.gov/esa/whd/forms/wh347instr.htm or its successor site. The prime Contractor is
responsible for the submission of copies of payrolls by all subcontractors. Contractors and
subcontractors shall maintain the full social security number and current address of each
covered worker, and shall provide them upon request to the Department of Energy if the agency
is a party to the Contract, but if the agency is not such a party, the Contractor will submit them
to the Recipient or Subrecipient (as applicable), applicant, sponsor, or owner, as the case may
be, for transmission to the Department of Energy, the Contractor, or the Wage and Hour
Division of the Department of Labor for purposes of an investigation or audit of compliance
with prevailing wage requirements. It is not a violation of this section for a prime contractor to
require a subcontractor to provide addresses and social security numbers to the prime contractor
for its own records, without weekly submission to the sponsoring government agency (ot the
Recipient or Subrecipient (as applicable), applicant, sponsor, or owner).

(B) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by
the Contractor or subcontractor or his or her agent who pays or supervises the payment of the
persons employed under the Contract and shall certify the following:

(1) That the payroll for the payroll period contains the information required to be provided
under § 5.5 (a)(3)(ii) of Regulations, 29 CFR part 5, the appropriate information is being
maintained under § 5.5 (a)(3)(i) of Regulations, 29 CFR part 5, and that such information is
cotrect and complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed
on the Contract during the payroll period has been paid the full weekly wages earned,
without rebate, either directly or indirectly, and that no deductions have been made either
directly or indirectly from the full wages earned, other than permissible deductions as set
forth in Regulations, 29 CFR part 3;

(3) That each laborer or mechanic has been paid not less than the applicable wage rates and
fringe benefits or cash equivalents for the classification of work performed, as specified in
the applicable wage determination incorporated into the Contract.

(C) The weekly submission of a properly executed certification set forth on the reverse side of
Optional Form WH-347 shall satisfy the requirement for submission of the “Statement of
Compliance” required by paragraph (a)(3)(1i)(B) of this section,

(D) The falsification of any of the above certifications may subject the Contractor or
subcontractor to civil or criminal prosecution under section 1001 of title 18 and section 3729 of
title 31 of the United States Code.




(iii) The Contractor or subcontractor shall make the records required under paragraph (a)(3)(i) of
this section available for inspection, copying, or transcription by authorized representatives of the
Department of Energy or the Department of Labor, and shall permit such representatives to
interview employees during working hours on the job. If the Contractor or subcontractor fails to
submit the required records or to make them available, the Federal agency may, after written notice
to the Contractor, sponsor, applicant, or owner, take such action as may be necessary to cause the
suspension of any further payment, advance, or guarantee of funds. Furthermore, failure to submit
the required records upon request or to make such records available may be grounds for debarment
action pursuant to 29 CFR 5.12.

(4) Apprentices and trainees—

(i) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for the
work they performed when they are employed pursuant to and individually registered in a bona fide
apprenticeship program registered with the U.S, Department of Labor, Employment and Training
Administration, Office of Apprenticeship Training, Employer and Labor Services, or with a State
Apprenticeship Agency recognized by the Office, or if a person is employed in his or her first 90
days of probationary employment as an apprentice in such an apprenticeship program, who is not
individually registered in the program, but who has been certified by the Office of Apprenticeship
Training, Employer and Labor Services or a State Apprenticeship Agency (where appropriate) to be
eligible for probationary employment as an apprentice. The allowable ratio of apprentices to
journeymen on the job site in any craft classification shall not be greater than the ratio permitted to
the Contractor as to the entire work force under the registered program. Any worker listed on a
payroll at an apprentice wage rate, who is not registered or otherwise employed as stated above,
shall be paid not less than the applicable wage rate on the wage determination for the classification
of work actually performed. In addition, any apprentice performing work on the job site in excess of
the ratio permitted under the registered program shall be paid not less than the applicable wage rate
on the wage determination for the work actually performed. Where a Contractor is performing
construction on a project in a locality other than that in which its program is registered, the ratios
and wage rates (expressed in percentages of the journeyman's hourly rate) specified in the
Contractor's or subcontractor's registered program shall be observed. Every apprentice must be paid
at not less than the rate specified in the registered program for the apprentice's level of progress,
expressed as a percentage of the journeymen hourly rate specified in the applicable wage
determination. Apprentices shall be paid fringe benefits in accordance with the provisions of the
apprenticeship program. If the apprenticeship program does not specify fringe benefits, apprentices
must be paid the full amount of fringe benefits listed on the wage determination for the applicable
classification. If the Administrator determines that a different practice prevails for the applicable
apprentice classification, fringes shall be paid in accordance with that determination. In the event
the Office of Apprenticeship Training, Employer and Labor Services, or a State Apprenticeship
Agency recognized by the Office, withdraws approval of an apprenticeship program, the Contractor
will no longer be permitted to utilize apprentices at less than the applicable predetermined rate for
the work performed until an acceptable program is approved.

(ii) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less than
the predetermined rate for the work performed unless they are employed pursuant to and
individually registered in a program which has received prior approval, evidenced by formal
certification by the U.S. Department of Labor, Employment and Training Administration, The ratio
of trainees to journeymen on the job site shall not be greater than permitted under the plan approved
by the Employment and Training Administration. Every trainee must be paid at not less than the
rate specified in the approved program for the trainee's level of progress, expressed as a percentage
of the journeyman hourly rate specified in the applicable wage determination. Trainees shall be paid



fringe benefits in accordance with the provisions of the trainee program. If the trainee program does
not mention fringe benefits, trainees shall be paid the full amount of fringe benefits listed on the
wage determination unless the Administrator of the Wage and Hour Division determines that there
is an apprenticeship program associated with the corresponding journeyman wage rate on the wage
determination which provides for less than full fringe benefits for apprentices. Any employee listed
on the payroll at a trainee rate who is not registered and participating in a training plan approved by
the Employment and Training Administration shall be paid not less than the applicable wage rate on
the wage determination for the classification of work actually performed. In addition, any trainee
performing work on the job site in excess of the ratio permitted under the registered program shall
be paid not less than the applicable wage rate on the wage determination for the work actually
performed. In the event the Employment and Training Administration withdraws approval of a
training program, the Contractor will no longer be permitted to utilize trainees at less than the
applicable predetermined rate for the work performed until an acceptable program is approved.

(iii) Equal employment opportunity. The utilization of apprentices, trainees, and journeymen under
this part shall be in conformity with the equal employment opportunity requirements of Executive
Order 11246, as amended and 29 CFR part 30.

(5) Compliance with Copeland Act requirements. The Contractor shall comply with the requirements of 29
CFR part 3, which are incorporated by reference in this Contract,

(6) Contracts and Subcontracts. The Recipient, Subrecipient, the Recipient’s, and Subrecipient’s
contractors and subcontractor shall insert in any Contracts the clauses contained herein in(a)(1) through
(10) and such other clauses as the Department of Energy may by appropriate instructions require, and also a
clause requiring the subcontractors to include these clauses in any lower tier subcontracts. The Recipient
shall be responsible for the compliance by any subcontractor or lower tier subcontractor with all of the
paragraphs in this clause.

(7) Contract termination: debarment. A breach of the Contract clauses in 29 CFR 5.5 may be grounds for

termination of the Contract, and for debarment as a contractor and a subcontractor as provided in 29 CFR
5.12.

(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and interpretations of the
Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein incorporated by reference
in this Contract.

(9) Disputes concerning labor standards. Disputes arising out of the labor standards provisions of this
Contract shall not be subject to the general disputes clause of this Contract. Such disputes shall be resolved
in accordance with the procedures of the Department of Labor set forth in 29 CFR parts 5, 6, and 7.
Disputes within the meaning of this clause include disputes between the Recipient, Subrecipient, the
Contractor {or any of its subcontractors), and the contracting agency, the U.S. Department of Labor, or the
employees or their representatives.

(10) Certification of eligibility.

(i) By entering into this Contract, the Contractor certifies that neither it (nor he or she) nor any
person or firm who has an interest in the Contractor's firm is a person or firm ineligible to be
awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR
5.12¢a)(1).



(i1) No part of this Contract shall be subcontracted to any person or firm ineligible for award of a
Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).

(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C.
1001.

(b) Contract Work Hours and Safety Standards Act. As used in this paragraph, the terms laborers and
mechanics include watchmen and guards.

(1) Overtime requirements. No Contractor or subcontractor contracting for any part of the Contract work
which may require or involve the employment of laborers or mechanics shall require or permit any such
laborer or mechanic in any workweek in which he or she is employed on such work to work in excess of
forty hours in such workweek unless such laborer or mechanic receives compensation at a rate not less than
one and one-half times the basic rate of pay for all hours worked in excess of forty hours in such
workweek.

(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the clause set
forth in paragraph (b)(1) of this section, the Contractor and any subcontractor responsible therefor shall be
liable for the unpaid wages. In addition, such Contractor and subcontractor shall be liable to the United
States (in the case of work done under contract for the District of Columbia or a territory, to such District or
to such territory), for liquidated damages. Such liquidated damages shall be computed with respect to each
individual laborer or mechanic, including watchmen and guards, employed in violation of the clause set
forth in paragraph (b)(1) of this section, in the sum of $10 for each calendar day on which such individual
was required or permitted to work in excess of the standard workweek of forty hours without payment of
the overtime wages required by the clause set forth in paragraph (b)(1) of this section.

(3) Withholding for unpaid wages and liquidated damages. The Department of Energy or the Recipient or
Subrecipient shall upon its own action or upon written request of an authorized representative of the
Department of Labor withhold or cause to be withheld, from any moneys payable on account of work
performed by the Contractor or subcontractor under any such contract or any other Federal contract with
the same prime Contractor, or any other federally-assisted contract subject to the Contract Work Hours and
Safety Standards Act, which is held by the same prime contractor, such sums as may be determined to be
necessary to satisfy any liabilities of such Contractor or subcontractor for unpaid wages and liquidated
damages as provided in the clause set forth in paragraph (b}(2) of this section.

(4) Contracts and Subcontracts. The Recipient, Subrecipient, and Recipient’s and Subrecipient’s contractor
or subcontractor shall insert in any Contracts, the clauses set forth in paragraph (b)(1) through (4) of this
section and also a clause requiring the subcontractors to include these clauses in any lower tier
subcontracts. The Recipient shall be responsible for compliance by any subcontractor or lower tier
subcontractor with the clauses set forth in paragraphs (b)(1) through (4) of this section.

(5) The Contractor or subcontractor shall maintain payrolls and basic payroll records during the course of
the work and shall preserve them for a period of three years from the completion of the Contract for all
laborers and mechanics, including guards and watchmen, working on the Contract. Such records shall
contain the name and address of each such employee, social security number, correct classifications, hourly
rates of wages paid, daily and weekly number of hours worked, deductions made, and actual wages paid.
The records to be maintained under this paragraph shall be made available by the Contractor or
subcontractor for inspection, copying, or transcription by authorized representatives of the Department of
Energy and the Department of Labor, and the Contractor or subcontractor will permit such representatives
to interview employees during working hours on the job.

(c) Recipient Responsibilities for Davis Bacon Act




(1) On behalf of the Department of Energy (DOE), Recipient shall perform the following functions:

(i) Obtain, maintain, and monitor all Davis Bacon Act (DBA) certified payroll records submitted
by the Subrecipients and Contractors at any tier under this Award,

(ii) Review all DBA certified payroll records for compliance with DBA requirements, including
applicable DOL wage determinations;

(iii) Notify DOE of any non-compliance with DBA requirements by Subrecipients or Contractors
at any tier, including any non-compliances identified as the result of reviews performed pursuant to
paragraph (ii) above;

(iv) Address any Subrecipient and any Contractor DBA non-compliance issues; if DBA non-
compliance issues cannot be resolved in a timely manner, forward complaints, summary of
investigations and all relevant information to DOE;

(v) Provide DOE with detailed information regarding the resolution of any DBA non-compliance
issues;

(vi) Perform services in support of DOE investigations of complaints filed regarding
noncompliance by Subrecipients and Contractors with DBA requirements;

(vii) Perform audit services as necessary to ensure compliance by Subrecipients and Contractors
with DBA requirements and as requested by the Contracting Officer; and

(viii) Provide copies of all records upon request by DOE or DOL in a timely manner.

(d) Rates of Wages

The prevailing wage rates determined by the Secretary of Labor can be found at hitp:/www.wdol.gov/.

Regulation 18701 (a)(2)




hitp://www.fppe.ca.gov/index. html?ID=52&r _id=/legal/regs/18701.htm
1/28/2006




ATTACHMENT 1
CERTIFICATION OF LOCAL AGENCY

I HEREBY CERTIFY that I am the of the Local Agency of

, and that the consulting firm of or its representative has not

been required (except as herein expressly stated), directly or indirectly, as an express or implied condition in
connection with obtaining or carrying out this Agreement to:
(a) employ, retain, agree to employ or retain, any firm or persons; or

(b) pay or agree to pay, to any firm, person or organization, any fee, contribution, donation, or
consideration of any kind.

I acknowledge that this Certificate to be furnished to the California Department of Transportation
(CALTRANS) in connection with this Agreement involving participation of Federal-aid Highway funds, and is

subject to applicable State and Federal laws, both criminal and civil.

(Date) (Signature)




ATTACHMENT 2
CERTIFICATION OF CONSULTANT

[HEREBY CERTIFY that I am the _and duly authorized representative
of the firm of

whose address is

, and that, except as hereby expressly stated, neither I nor the above firm that I represent have:
(a) employed or retained for a commission, percentage, brokerage, contingent fee, or
other consideration, any firm or person (other than a bona fide employee working solely for me
or the above consultant) to solicit or secure this Agreement; nor
(b) agreed, as an express or implied condition for obtaining this contract, to employ
or retain the services of any firm or person in connection with carrying out the agreement; nor
(c) paid, or agreed to pay, to any firm, organization or person (other than a bona fide
employee working solely for me or the above consultant) any fee, contribution, donation, or

consideration of any kind for, or in connection with, procuring or carrying out the agreement.

I acknowledge that this Certificate is to be furnished to the California Department of
Transportation (CALTRANS) in connection with this Agreement involving participation of
Federal-aid Highway funds, and is subject to applicable State and Federal laws, both criminal

and civil.

(Date) (Signature)




