CITIZEN’S EQUAL OPPORTUNITY COMMISSION
Minutes from October 13, 2010

THE CITY OF SAN DIEGO

CITIZENS’ EQUAL OPPORTUNITY COMMISSION
SPECIAL MEETING
*CD of Recorded Minutes available upon request

MINUTES

Wednesday, October 13, 2010
6 P.M. -8 P.M.
BALBOA PARK CLUB
Santa Fe Room
2150 Pan American Plaza
San Diego, CA 92101

Commissioners Present:

Shirley Weber (Chairperson) Juan Gallegos
Brad Barnum Maurice Wilson
Stampp Corbin (Vice Chair) Jon Cloud

Absent Commissioners: Mike Olivier, Eileen Chaske, Ron Cho

MAYOR’S STAFF:

Debra Fischle-Faulk, Administration Department Director
Hildred Pepper, Purchasing & Contracting Department Director

Christian Silva, Equal Opportunity Contracting Program, CCO

. CALL TO ORDER: The meeting was called to order at 6:03 p.m. by Chairperson
Shirley Weber.

1. APPROVAL OF MINUTES AND AGENDA: Agenda was unanimously approved.
Minutes from September 1st, 2010 unanimously approved.

Il. PUBLIC COMMENT: NONE

V. ACTION ITEMS: Commissioner Jon Cloud was introduced.
e The proposed Equal Benefits Ordinance was discussed in detail. After significant
discussion, a Motion was made and the Commission voted to support the
Ordinance by a vote of 4 in support of /0 against support of and 1 abstention...
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and Chair Weber will represent the Commission at the October 18, 2010 to present
the Commission’s position.
e Annual Report - The Commission requested the following documents to
prepare for a discussion and drafting of their annual report:
o Last year’s report
o All correspondence, letters of support, documents produced by the
Commission
o A list of all the presentations that have been brought before the CEOC
by EOCP and the Administration Department
o Statistics — Minutes from Meeting
*Novembers’ Meeting will be a working meeting to draft the annual report. If additional
information is required to assist with drafting the report please email Debra @
dffaulk@sandiego.gov

V. STAFF REPORT: Debra Fischle-Faulk — Director’s Program Update

Program Manager

Henry Foster 111 — starts 10/18/10
FY?2010 Statistics (preliminary, still verifying)

Construction: $116,603,281 A&E Consultants:  $41,487,709
Certified: $ 5,175,813 (4.4%) Certified: $16,493,340

(40%)

Non-Certified: $111,427,405 (95.6%) Non-Certified: $24,838,369
(60%)
Ethnicity/Gender* Ethnicity/Gender*
African American: $ 287,398 African American $ 545,538
Asian Pacific: $ 1,514,317 Asian Pacific: $ 3,935,090
Asian Subcontinent: $ 277,263 Asian Subcontinent $ 137,500
Hispanic $ 18,566,517 Hispanic: $ 6,892,030
Native American: $ 73,800 Female: $10,225,505
Pacific Islander: $ 26,160
Female $ 4,875,194

*includes non certified firms

SLBE Program
4232 applications received
o 138 approved (83 construction firms, 49 goods and services, 6 other)

= 77 pending
= 14 denied
=  3jnactive

45% Annual goal established

460 new projects since 7/01/10


mailto:dffaulk@sandiego.gov
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VI
VIL
VIII.
IX.
X.

o 27 SLBE/ELBE goals (ranging from 1-5% based on availability)
o 21 restricted competition to SLBE/ELBEs

= 9SCOPe

= 2 Federal

= ] Sole source voluntary goals

¢General Requirements Workshop held 9/28/10 — 7 small GRCs ($500,000-restricted
competition)

412 notices of bid opportunities sent to SLBE/ELBEs (over $500,000) — based on NAICS
codes

#Refining Consultant portion of Program — review checklist complete
¢Training Purchasing & Contracting staff 10/14/10

#Presenting at Small Business Advisory Board Annual Community Outreach event —
10/15/10

¢Presenting to LBIA 10/20/10

4Coral Construction Case — decision, but no direction on Disparity Study impact — sent to
higher court

+New Main Library — obtaining current statistics from Turner Construction, attending
outreach event 10/14/10 for additional bid packages

¢Contractor fined for illegal substitution ($1,944)
¢Equal Benefits Ordinance to City Council 10/18/10
DISCUSSION ITEMS: NONE
SUBCOMMITTEE REPORT: NONE
COMMISSIONERS ANNOUNCEMENTS: NONE
CHAIR’S REPORT: NONE

ADJOURMENT: 7:30 P.M

***Materials Provided

L
IL.
III.
Iv.

Agenda

Minutes of October 13, 2010
Staff Report

Equal Benefit Ordinance
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EOCP PROGRAM UPDATE
October 13, 2010
M er

Henry Foster I11 — starts 10/18/10 @

FY2010 Statistics (preliminary, still verifving)

Construction: $116,603,281 Consultants:  $41.487.709
Certified: $ 5.175.813 (4.4%) Certified: $16,493,340 (40%)

Non-Certified. $111,427.405 (95.6%) Non-Certified: $24.838.369 (60%)

Ethnicity/Gender* Ethnicity/Gender*

African American:  § 287,398 African American § 545,538

Asian Pacific: $ 1,514,317 Asian Pacific: $ 3,935,090

Asian Subcontinent: S 277,263 Asian Subcontinemt § 137,500

Hispanic S 18,566,517 Hispanic: $ 6,892,030

Native American: -1 73,800 Female: £10,225,505

Pacific Islander: 8 26,160

Female § 4875194

*includes non certified firms
SLBE Program
#2312 applications received

138 approved (83 construction firms, 49 goods and services, 6 other)

77 pending
14 denied
3 inactive
#5% Annual goal established
#60 new projects since 7/01/10
27 SLBE/ELBE goals (ranging from 1-3% based on availability)
21 resiricted competition to SLBE/ELBEs
9 SCOPe
2 Federal
1 Sole source voluntary goals

sGeneral Requirements Workshop held 9/28/10 - 7 small GRCs ($500,000-restricted
compelition)

#12 notices of bid opportunities sent to SLBE/ELBEs (over $500,000) — based on NAICS codes

#Refining Consultant portion of Program — review checklist complete
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#Training Purchasing & Contracting staff 10/14/10
#Presenting at Small Business Advisory Board Annual Community Outreach event — 10/15/10
#Presenting to LBIA 10/20/10

+Coral Construction Case — decision, but no direction on Disparity Study impact — sent 1o higher
court

#New Main Library — obtaining current statistics from Turner Construction, attending outreach
event 10/14/10 for additional bid packages

¢Contractor fined for illegal substitution ($1,944)

¢Lqual Benetits Ordinance to City Council 10/18/10
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Attachment 3

(0-2011-17)

ORDINANCE NUMBER O- (NEW SERIES)

DATE OF FINAL PASSAGE

AN ORDINANCE AMENDING CHAPTER 2, ARTICLE 2,
OF THE SAN DIEGO MUNICIPAL CODE BY ADDING
DIVISION 43, SECTIONS 22.4301, 22.4302, 22.4303, 22.4304,
22,4305, 22.4306, 22.4307 AND 22.4308, TITLED “EQUAL
BENEFITS ORDINANCE”

WHEREAS, the City awards taxpayer-funded contracts 1o various entities for provision
of goods and services, construction of public works, and for use of real property; and

WHEREAS, discrimination in the provision of employee benefits between employees
with domestic partners and employees with spouses results in unequal pay for equal work; and

WHEREAS, the City intends to bring the City's contracting practices in line with its non-
discrimin;:lion policy and to promote a policy of “equal pay for equal work™ for City contracts
by requiring that the City contract only with entities that provide equal benefits to employees

with spouses and employees with domestic partners; NOW, THEREFORE,

BE IT ORDAINED, by the Council of the City of San Diego, as follows:
Section 1. That Chapter 2, Article 2, of the San Diego Municipal Code is amended by

adding Division 43, titled “Equal Benefits Ordinance,” to read as follows:

Division 43: Equal Benefits Ordinance

§ 22.4301 Title and Purpose
This Division shall be known as the “Equal Benefits Ordinance.” The purpose
of this Division is to protect and further the public health, property, and welfare

by requiring that the City contract only with contractors that offer the same

-PAGE | OF 7-
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(0-2011-17)

employment benefits to employees with spouses and employees with domestic
partners.

§ 22,4302 Definitions
For purposes of this Division, defined terms appear in italics. The following
definitions apply in this Division:

Benefits means all remuncration other than wages, salary, bonuses,
commissions, and stock options offered to an employee as part of the employce’s
total compensation package, including bereavement leave, family leave,
no-additional-cost services, health and medical benefits, employee discounts,
memberships or membership discounts, moving cxpenses, pension and retirement
benefits, transportation and travel benefits, and any other employment or fringe
benefits.

Cash Equivalent means the amount of money paid to an employee with a
domestic partner, in lieu of providing benefits to the employee’s domestic partner.
The cash equivalent is equal to the direct expense to the employer of providing
benefits to an employee for his or her domestic partner or the direct expense to
the employer of providing benefits for the dependents and family members of an
employee with a domestic partner,

City means the City of San Diego, its organizational subdivisions, agencies,
offices, commissions, or boards, but does not include independent agencies, such

as the Housing Authonity, Redevelopment Agency, and the Retirement Board.
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§ 22.4303

(0-2011-17)

Contract means any agreement between the Ciry and another party for
provision of goods, services, consuitant services, grants from the Ciry, leases of
City property, or construction of public works.

Contractor means any person or persons, firm, partnership, corporation, joint
venture, or any combination of these, that enters into a contract with the City.
Contractor does not include subcontractors.

Domestic partner means any two adults, of the same or different sex, who
have registered as domestic partners with a governmental entity pursuant to state
or local law authorizing such registration, or with an internal registry maintained
by the employer of at least one of the domestic partners.

Equal benefits means equality of benefits between employees with spouses
and employees with demestic parmers, between spouses of employees and
domestic partners of employees, and between dependents and family members

of employees with spouses and dependents and family members of employees

with domestic partners.

Application

This Division shall apply to any contract entered into, awarded, amended,

renewed, or extended on or after January 1, 2011. This Division shall apply to:

(a) A contractor's operations located within the City 's geographical limits,
regardless of whether there are employees at those locations performing work
on a contract,

(b) A contractor’s operations on real property located outside of the City s

geographical limits if the property is owned by the Ciry or the City has a right
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(0-2011-17)

to occupy the property, and if the contractor's presence at or on that property
is connected to a contract.
(¢} The contractor’s employees located outside of the City limits but in the

United States, if those employees are performing work on the contract.

§ 22.4304 Equal Benefits Requirements

(a) The City shall not execute, award, or amend any contract with any contractor
that discriminates in the provision of benefits between employees with spouses
and employees with domestic partners, between spouses of employees and
domestic parters of employees, or between dependents and family members
of spouses and dependents and family members of domestic parmers.

(b) Contractors shall notify employees of their equal benefits policy at the time
of hire and during open enrollment periods, and shall post a copy of the
following statemer.u in a conspicuous manner in an area frequented by
employees:

During the performance of a contract with the City of San Diego,
the contractor will provide equal benefits to its employees with
spouses and its employees with domestic partners.
The posted statement shall also include a Cify contact telephone number
which will be provided each contractor when the contract is executed,
awarded, or amended.

(¢) Contractors shall give the Cify access to decuments and records sufficient
for the City to verify compliance with this Division.

(d) A comtractor shall not use a separate contracting entity to evade the

requirements of this Division.
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(0-2011-17)

(e) Contracts shall include a provision stating that failure to maintain equal benefits

is a material breach of the contract.
(f) Contracts shall include a provision requiring confractors to certify that

contractor will maintain equal benefits for the duration of the contract.
§ 22,4305 Other Options for Compliance
As an alternative to providing equal benefits, a contractor may do either of the

following:

(a) Provide an employee with the cash equivalent if the City determines that

either:

(1) The contractor has made a reasonabie, yet unsuccessful effort to provide
equal benefils; or

{2) Under the circumstances, it would be unreasonable to require the
contractor o provide equal benefits.

(b) Provide benefits neither to employees’ spouses nor to employees’ domestic

parmers.
§ 22.4306 Administration
The Mavyor shall promulgate rules and regulations as may be necessary for the
implementation of this Division.
§ 22,4307 Violations and Penalties
(a) It is unlawful for any contractor to knowingly submit any false information
to the City regarding equal benefits or cash equivalent associated with the
execution, award, amendment, or administration of any contract.
(b) If a contractor violates the terms of a contract regarding equal benefits or

cash equivalent and fails to cure such violation within a reasonable time

10
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(0-2011-17)

after receiving written notice from the Ciry, the City may cancel, terminate,
or suspend the contract in whole or in part, in addition to any other remedies
or actions provided in the contract or this Code.
§ 22,4308 Exceptions
This Division does not apply to:
(a) Contracts with a sole source or another agency, as defined in Section 22.3003.
(b) Cooperarive procurement contracts, as defined in Section 22.3003.
(¢) Contracts with a confractor that is subject to a collective bargaining
agreement in effect prior to January 1, 2011,
(d) Contracts for gifis or donations to the Ciny.
(e} Contracts where the application of this Division would violate or be
inconsistent with the laws, rules, or regulations of federal or state law.,
Section 2. That a full reading of this ordinance is dispensed with prior (o passage, since

a written copy was made available to the City Council and the public prior to the day of passage.

Section 3. That this ordinance shall take effect and be in force on the thirtieth day from

and after its final passage.

APPROVED: JAN 1. GOLDSMITH, City Attorney

By

Nathan Slegers
Deputy City Attorney

NSmb

10/01/10
Or.Dept:Council-Dist3
0-2011-17
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I hereby certify that the foregoing Ordinance vas passed by the Council of the City of San Diego,
at its meeting of ;

ELIZABETH S. MALAND, City Clerk

By
Deputy City Clerk
Approved:
(date) JERRY SANDERS, Mayor
Vetoed:
{date) JERRY SANDERS, Mayor
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