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APPLICATION OF PUBLIC RECORDS ACT TO CONTRACTORS

INTRODUCTION

On July 28, 2008, the City Council considered Item Number 151, amendments to the
City’s Managed Competition Ordinance, sections 22.3701 et seg. of the San Diego Municipal
Code, and related items, In considering those items, the City Council considered and passed'a
motion directing the Office of the City Attorney to come back with recommendations about the
dpproprmta disclosure requirements {or private interests that obtain contracts. This report
summarizes the recommendations of the City Attorney’s Office in response to the Council's

request. Our recommendation is to apply the proposed ordinance to all contracts by private
contractors. '

mscussmm

The attached Ordmancc would add a section at the end of Chapter 2, Article 2, Division
30 of the Municipal Code, which provides general definitions and provisions applicable to all
types of City contracts. :Thencw section would make City contractors subject to the same
document disclosure requirements that would apply if they were City agencies. This would
apply to public works contracts under Division 31 and contracts for “personal services, goods,
and consultants™ under Division 32, and expressly includes future contracts procured through
Managed Competition.

Contractors’ disclosure rcquirﬁ:m&nts pursuant to this Ordinance would be the same as
those applicable to a “local agency™ as that term is defined in the California Public Records Aci,
Cal. Gov't Code sections 6250 ef seq. The same exemptions that apply to government agencies,
as set forth in the Public Records-Act and in case law thereunder, would apply to City: contractors
subject to this Ordinance. The Ordinance would explicitly state that il would reach only
documents related to the performance of the contract, and not internal documents related only to
the contractor’s efforts to procure the contract, However, if the contractor later sought an
amendment to the contract, which most typically involves a request to authorize additional funds,
then the public would be allowed to view contractor documents related to the amendment and the
justifications for it, potentially including documents related to thc original procurement, if they
later became relevant to'the amendment.
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ity contracts would be required to include a standard clause, drafted by the Office of the
City Attorney, under which the contractor would accept the obligations imposed by the new

. Ordinance. In-addition, the contractor would agree to allow the City access to ifs internal records

“to the extent reasonably necessary to ensure compliance, and would agree to indemnify and hold -
harmless the City in any suits seeking documents under this Ordinance. The Ordinance would

- apply to all contracts executed, awarded, or amended on-or after January 1, 2009,

CON CLUSIGN

The Ofﬁce of the- C‘1ty Attomey qtan&s ready to pmwde any further asmstance that the
: C’ounml may need in thls matter. G i

Respectfully submltu.,d

Cxty Attorney

MPC;S#
RC-2008-20 .
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CITY ATTORNEY DIGEST

ORDINANCE NUMBER O- ‘ (NEW SERIE’S)

DATE OF FINAL PASSAGE

EFFECTIVE DATE

AN ORDINANCE OF THE COUNCIL OF THE CITY OF SAN
DIEGO AMENDING CHAPTER 2, ARTICLE 2, DIVISION 30
BY CREATING A NEW SECTION 22.3038, REQURIING
CONTRACT DOCUMENTS TO BE SUBJ ECT ’I‘Q PUBLIC
RECORDS ACT.
‘This ordinance makes r:hanges to Chapter 2, Amcle 2 0f the Clty of San Dicgo Mummpal |
Code relatmg to City confracts by adding section 22. 3638
This addition provides that those ccmtrachng w1th the C1ty to under public works

mntraa::t goods and servwes cantracts and consultant contracts mcludmg contracts procured

‘ ’pursuant to the City’s Managed Competition program under sectlon 1 L’?(c) of the City Charter

- must disclose internal documents related to performance of the contract, and to any rcque:sts for

* amendments to the contract, 1o the same‘ex’tent and in the sémé manner as a pub}ic entity. The
':tnéw sectioﬁ also rc—:quifes City contracts to contain a clause imposing these obligations on
;:antmctor,k?mvidas for enforcement by the City, and rgquires the contractor to ‘bea; any legal
cosfs-connécted with a challenge ﬁ:;r failure fo provide:sﬁch ddcumexﬁts‘

This ordinance contains‘ a notice that a full reading of this ordinanca is diépensed with
prior to its final ‘paésage, sihr;e a wﬁtten ér p;rintéd copy will be’ avaﬂébie to the City Council and "

the public a day prior to its final passage.

This ordinance shall take effect and be in force on the thiftieth day Fom and after its final

passage.
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- A complete copy of the Ordinance is available for inspection in the Office of the City
Clerk of the City of San Diego, 2nd Floor, City Administration Building, 202 C Street, San
Diego, CA 92101.

MPC:se
09/18/06 .
Or.Dept: Council
- 0-2009-26 '
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ORDINANCE NUMBER O- (NEW SERIES)

. DATE OF FINAL PASSAGE

AN ORDINANCE OF THE COUNCIL OF THE CITY OF SAN
DIEGO AMENDING CHAPTER 2, ARTICLE 2, DIVISION 30
BY CREATING A NEW SECTION 22.3038, RELATING TO

CONTRACT DOCUMENTS SUBJECT TO PUBLIC RECORDS
ACT.

WHEREAS, City contractors, under the California PublicRecords Act, may not always
be required to disclose to the public documents related to their ;pérfonhénce of City contraété;i
and

| WHEREAS the Councﬂ finds that the pubhc nature of services provxded to the City by

'C:ty contractors Tequires that the: pubhc have access to documents related to those services, in the

. same manner as if the services were being pmvxded by Clty emplayees; and

WHEREAC; the Office of the City Attc&rney, pursuant toa request of the C1ty Councﬂ by
Motlon on July 28, 2008, has re:commend an amendment to the San Dlego Mummpal Code

requiring City contractors to provide public access to documcn’csrela’ced-to Cxt-y contracts; NOW,

THEREFORE,
BE IT ORDAINED, by the Council of the City of San Diego, as follows:

Section 1. That Chapter 2, Article 2, Dwm]on 30 of the San Dleg,o Mummpai Code is

amended by addmg a new section 22.3038, as set forth herein.
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§22.3038 Contract Documents Subject to Public Records Act

(a) Except as provided in subsection (b}, all documents prepared, owned, used, or
retained by any City contractor, public works contractor, or consultant in
performance of an agreement with the City, including any agreement procured
through the City’s Managed Competition Program pursuant to section 117(c) of

- the City Charter, shall be made available to the public, through the City’s contract
administrator or other designated representative upon request of any party under
the California Public Records Act, to the same extent and in the same manner as if
the contractor, public works contractor, or consuliant were a “Iocal agency” as
that term is used in thc: California Pubhc Records Aot ‘

(b) Notwithstanding the foregomg, no contractor, publzc warlcs' canttaetor, or
consultant shall be required to produce, in response to a request under this
section, records and information that would be exempt from disclosure if the.

" contractor, pubhc wor!w contractor, or comultant were a local agency

(c) Aﬂ clty c:antracts, publzc worixs contracts and consulmnt agmcments shall
contain a clause, approved by the Office of the City Attorney and applied
uniformly to all such agreements, under which the contractor, public works
contractor, or consultant acknowledges and accepts the obligation to make ,
documents and records available to the public pursuant to this section, agrees to
permit the City to inspect its records in whatever manner may be reasonably

‘necessary to ensure compliance with this section, and agrees to indemnify and -
~ hold harmless the City in any dispute or litigation arising from any refusal or
delay in providing such records. Such clause shall be included in all contmct.s' s
public works contracts, and consultant agreements executed, awarded, or
amended on or after January 1, 2009. :

) ~ This section is intended only to require the disclosure of information related to
- performance of the contract, public works contract, or consultant agreement with

the City, and shall not be construed to require the disclosure of information that

is: ‘ S : '

(1) pmpared owned, used, or retmned solely by a private entlty, and
(2) selely related to:

(A) a private entity’s efforts to obtain such a contract, public works
contract, or consultant agreement, unless an amendment to the
agreement is proposed and the records requested relate to the
justification for the amendment or, to the extent related to the
amendment, justification for the original award; or

(B) any negotiations with the City orany disputes with the City. -
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Section 2. That a full reading of this ordinance is dispensed with prior to its final -

passage, a written or printed copy having been available to the City Council and the public a day

prior to its final passage.

Section 3. That this ordinance shall take effect and be in force on the thirtieth day from

and after its final passage.

APPROVED: MICHAEL J. AGUIRRE, City Attorney

Michael Calabrese S
- Chief Deputy City Attorney =~

MPCsc
09/18/08 ;
Or.Dept: Council
0-2009-26

‘T hereby certify that the foregmng Ordmance was passed by the Councﬂ of the City of San
Diego, at this meeting of ; _

ELIZABETH S. MALAND
City Clerk
. iDeputy City Clsrk

Approved:

(date) ‘ ~ TERRY SANDERS, Mayor
Vetoed:

(date) | ~ JERRY SANDERS, Mayor
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STRIKEOUT ORDINANCE

OLD LANGUAGE: STRIKECUT
NEW LANGUAGE: UNDERLINE

ORDTNAN CE NUMBER R-

 ORDINANCE NUMBER 0- (NEW SERIES)

DATE OF FINAL PASSAGE

AN ORDINANCE OF THE COUNCIL OF THE CITY OF SAN
- DIEGO AMENDING CHAPTER 2, ARTICLE 2, DIVISION 30
BY CREATING A NEW SECTION 22.3038, RELATING TO

~ CONTRACT DOCUMENTS SUBJECT TO PUBLIC RECORDS
ACT. o

§22,3€}38 Contrﬁét }}dbu:ﬁéﬂts Sub‘jeat to i’ixhiié :Re'cords Act

‘ ;ez med bv any City contLgtor pubkc work In;s_wmrac‘:or2 or carzgggimnr in’

' ,g_r:fg:mgncc of an agreement with the City, mcj_udmg W
' the City’s Maga mpetiti

@;._t;__mkrecmo;z_é____ﬁ___ s and info
‘ Muﬁﬂcmmmf :

_,nn.,t_m;_gt 'to inspect 1‘5 r@gmmrwm___mnn@maw gs.gm

_&m@nded on or aﬁﬁr} anuargm L, 20529
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is;

e8! ngareg; nged§ used, or retained solely by a private entity: and
" ;

_solel

(&)

(B) :
APPROVED: MICHAEL J. AGUIRRE, City Attorney

By

Michael Calabrese
Chief Deputy City Attorney

MPCisc.
09/18/08
Or.Dept: Council
O- 2009-26

I hereby certify that the foregoing Ordinance was passed by the Council of the City of San
Diego, at this meeting of .

ELIZABETH S. MALAND
City Clerk

Deputy City Clerk

Approved: : ,
: (date) JERRY SANDERS, Mayor

Vetoed:

 (date) . JERRY SANDERS, Mayor
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