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EXHIBIT A 
PROPOSAL SUBMISSION AND REQUIREMENTS 

 
A. PROPOSAL SUBMISSION 
 

1. Timely Proposal Submittal.  Proposals must be submitted as described herein to 
the Purchasing & Contracting Department (P&C).  
 

1.1 Reserved. 
 

1.2 Paper Proposals. The City will accept paper proposals in lieu of eProposals. 
Paper proposals must be submitted in a sealed envelope to the Purchasing & Contracting 
Department (P&C) located at 1200 Third Avenue, Suite 200, San Diego, CA  92101. The 
Solicitation Number and Closing Date must be referenced in the lower left-hand corner of 
the outside of the envelope. Faxed proposals will not be accepted.  
 

1.3 Proposal Due Date. Proposals must be submitted prior to the Closing Date 
indicated on the eBidding System. E-mailed and/or faxed proposals will not be accepted.  
 
    1.4 Pre-Proposal Conference. No pre-proposal conference will be held for 
RFP.  
    

1.4.1  Reserved. 
 
    1.5 Questions and Comments. Written questions and comments must be 
submitted electronically via the eBidding System no later than the date specified on the 
eBidding System. Only written communications relative to the procurement shall be 
considered. The City’s eBidding System is the only acceptable method for submission of 
questions. All questions will be answered in writing. The City will distribute questions and 
answers without identification of the inquirer(s) to all proposers who are on record as having 
received this RFP, via its eBidding System. No oral communications can be relied upon for 
this RFP. Addenda will be issued addressing questions or comments that are determined by 
the City to cause a change to any part of this RFP. 
 
    1.6 Contact with City Staff. Unless otherwise authorized herein, proposers who 
are considering submitting a proposal in response to this RFP, or who submit a proposal in 
response to this RFP, are prohibited from communicating with City staff about this RFP from 
the date this RFP is issued until a contract is awarded. 
 

2.  Proposal Format and Organization. Unless electronically submitted, all proposals 
should be securely bound and must include the following completed and executed forms and 
information presented in the manner indicated below: 

 
Tab A - Submission of Information and Forms.  
 

2.1 Completed and signed Contract Signature Page. If any addenda are issued, 
the latest Addendum Contract Signature Page is required.  

 
2.2 Exceptions requested by proposer, if any. The proposer must present 

written factual or legal justification for any exception requested to the Scope of Work, the 
Contract, or the Exhibits thereto. Any exceptions to the Contract that have not been accepted 



RFP – Goods, Services, & Consultants 
Revised: November 8, 2016 
OCA Document No. 841661_3 

Page 5 

by the City in writing are deemed rejected. The City, in its sole discretion, may accept some 
or all of proposer’s exceptions, reject proposer’s exceptions, and deem the proposal non-
responsive, or award the Contract without proposer’s proposed exceptions. The City will not 
consider exceptions addressed elsewhere in the proposal. 

 
  2.3 The Contractor Standards Pledge of Compliance Form. 
 

2.4 Equal Opportunity Contracting forms including the Work Force Report and 
Contractors Certification of Pending Actions. 

 
2.5 Reserved. 
 

  2.6 Reserved. 
 
2.7 Reserved. 
 
2.8 Additional Information as required in Exhibit B. 
 
2.9 Reserved. 

 
Tab B - Executive Summary and Responses to Specifications. 
 
  2.10 A title page. 
 
  2.11 A table of contents. 
 

2.12 An executive summary, limited to one typewritten page, that provides a 
high-level description of the proposer’s ability to meet the requirements of the RFP and the 
reasons the proposer believes itself to be best qualified to provide the identified services. 

 
2.13 Proposer’s response to the RFP. 

 
Tab C - Cost/Price Proposal (if applicable).  Proposers shall submit a cost proposal in 

the form and format described herein.  Failure to provide cost(s) in the form and format 
requested may result in proposal being declared non-responsive and rejected. 
 

3. Proposal Review. Proposers are responsible for carefully examining the RFP, the 
Specifications, this Contract, and all documents incorporated into the Contract by reference 
before submitting a proposal. If selected for award of contract, proposer shall be bound by 
same unless the City has accepted proposer’s exceptions, if any, in writing. 

 
4. Addenda. The City may issue addenda to this RFP as necessary. All addenda are 

incorporated into the Contract. The proposer is responsible for determining whether addenda 
were issued prior to a proposal submission. Failure to respond to or properly address 
addenda may result in rejection of a proposal.  

 
5. Quantities. The estimated quantities provided by the City are not guaranteed. 

These quantities are listed for informational purposes only. Quantities vary depending on the 
demands of the City. Any variations from the estimated quantities shall not entitle the 
proposer to an adjustment in the unit price or any additional compensation.  
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6. Reserved. 
 
7. Modifications, Withdrawals, or Mistakes. Proposer is responsible for verifying all 

prices and extensions before submitting a proposal. 
 

7.1 Modification or Withdrawal of Proposal Before Proposal Opening. Prior to 
the Closing Date, the proposer or proposer’s authorized representative may modify or 
withdraw the proposal by providing written notice of the proposal modification or 
withdrawal to the City Contact via the eBidding System. E-mail or telephonic withdrawals or 
modifications are not permissible. 

 
7.2 Proposal Modification or Withdrawal of Proposal After Proposal Opening. 

Any proposer who seeks to modify or withdraw a proposal because of the proposer’s 
inadvertent computational error affecting the proposal price shall notify the City Contact 
identified on the eBidding System no later than three working days following the Closing 
Date. The proposer shall provide worksheets and such other information as may be required 
by the City to substantiate the claim of inadvertent error. Failure to do so may bar relief and 
allow the City recourse from the bid surety. The burden is upon the proposer to prove the 
inadvertent error. If, as a result of a proposal modification, the proposer is no longer the 
apparent successful proposer, the City will award to the newly established apparent 
successful proposer. The City’s decision is final. 
 

8. Incurred Expenses. The City is not responsible for any expenses incurred by 
proposers in participating in this solicitation process.  
 

9. Public Records. By submitting a proposal, the proposer acknowledges that any 
information submitted in response to this RFP is a public record subject to disclosure unless 
the City determines that a specific exemption in the California Public Records Act (CPRA) 
applies. If the proposer submits information clearly marked confidential or proprietary, the 
City may protect such information and treat it with confidentiality to the extent permitted by 
law. However, it will be the responsibility of the proposer to provide to the City the specific 
legal grounds on which the City can rely in withholding information requested under the 
CPRA should the City choose to withhold such information. General references to sections of 
the CPRA will not suffice. Rather, the proposer must provide a specific and detailed legal 
basis, including applicable case law, that clearly establishes the requested information is 
exempt from the disclosure under the CPRA. If the proposer does not provide a specific and 
detailed legal basis for requesting the City to withhold proposer’s confidential or proprietary 
information at the time of proposal submittal, City will release the information as required 
by the CPRA and proposer will hold the City, its elected officials, officers, and employees 
harmless for release of this information. It will be the proposer’s obligation to defend, at 
proposer’s expense, any legal actions or challenges seeking to obtain from the City any 
information requested under the CPRA withheld by the City at the proposer’s request. 
Furthermore, the proposer shall indemnify and hold harmless the City, its elected officials, 
officers, and employees from and against any claim or liability, and defend any action 
brought against the City, resulting from the City’s refusal to release information requested 
under the CPRA which was withheld at proposer’s request. Nothing in the Contract resulting 
from this proposal creates any obligation on the part of the City to notify the proposer or 
obtain the proposer’s approval or consent before releasing information subject to disclosure 
under the CPRA. 
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10. Right to Audit. The City Auditor may access proposer’s records as described in San 
Diego Charter section 39.2 to confirm contract compliance. 

 

B. PRICING  
 

 1.   Fixed Price. All prices shall be firm, fixed, fully burdened, FOB destination, and 
include any applicable delivery or freight charges, and any other costs required to provide 
the requirements as specified in this RFP. The lowest total estimated contract price of all the 
proposals that meet the requirements of this RFP will receive the maximum assigned points 
to this category as set forth in this RFP. The other price schedules will be scored based on 
how much higher their total estimated contract prices compare with the lowest: 

           
(1 –   _(contract price  –  lowest price)__ ) x  maximum points  =  points received 

                    lowest price 
 

  For example, if the lowest total estimated contract price of all proposals is $100, that 
proposal would receive the maximum allowable points for the price category. If the total 
estimated contract price of another proposal is $105 and the maximum allowable points is 60 
points, then that proposal would receive (1 – ((105 – 100) / 100)  x 60 = 57 points, or 95% of 
the maximum points. The lowest score a proposal can receive for this category is zero points 
(the score cannot be a negative number).  The City will perform this calculation for each 
Proposal. 
 
  2.  Taxes and Fees. Taxes and applicable local, state, and federal regulatory fees 
should not be included in the price proposal. Applicable taxes and regulatory fees will be 
added to the net amount invoiced. The City is liable for state, city, and county sales taxes but 
is exempt from Federal Excise Tax and will furnish exemption certificates upon request. All 
or any portion of the City sales tax returned to the City will be considered in the evaluation of 
proposals. 
 
  3.  Escalation. An escalation factor is not allowed unless called for in this RFP. If 
escalation is allowed, proposer must notify the City in writing in the event of a decline in 
market price(s) below the proposal price. At that time, the City will make an adjustment in 
the Contract or may elect to re-solicit. 
 
  4.  Unit Price. Unless the proposer clearly indicates that the price is based on 
consideration of being awarded the entire lot and that an adjustment to the price was made 
based on receiving the entire proposal, any difference between the unit price correctly 
extended and the total price shown for all items shall be offered shall be resolved in favor of 
the unit price. 

 
C. EVALUATION OF PROPOSALS 
 

 1. Award. The City shall evaluate each responsive proposal to determine which 
proposal offers the City the best value consistent with the evaluation criteria set forth herein. 
The proposer offering the lowest overall price will not necessarily be awarded a contract.   

 
 2. Sustainable Materials. Consistent with Council Policy 100-14, the City encourages 

use of readily recyclable submittal materials that contain post-consumer recycled content.  
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 3. Evaluation Process.  
  

 3.1 Process for Award. A City-designated evaluation committee (Evaluation 
Committee) will evaluate and score all responsive proposals. The Evaluation Committee may 
require proposer to provide additional written or oral information to clarify responses. Upon 
completion of the evaluation process, the Evaluation Committee will recommend to the 
Purchasing Agent that award be made to the proposer with the highest scoring proposal.  

  
 3.2 Reserved. 
 

  3.3 Mandatory Interview/Oral Presentation. The City will require proposers to 
interview and/or make an oral presentation if one or more proposals score within five (5) 
points or less of the proposal with the highest score. Only the proposer with the highest 
scoring proposal and those proposers scoring within five (5) points or less of the highest 
scoring proposal will be asked to interview and/or make an oral presentation. Interviews 
and/or oral presentations will be made to the Evaluation Committee in order to clarify the 
proposals and to answer any questions. The interviews and/or oral presentations will be 
scored as part of the selection process. The City will complete all reference checks prior to 
any oral interview. Additionally, the Evaluation Committee may require proposer’s key 
personnel to interview. Interviews may be by telephone and/or in person. Multiple interviews 
may be required. Proposers are required to complete their oral presentation and/or 
interviews within seven (7) workdays after the City’s request. Proposers should be prepared 
to discuss and substantiate any of the areas of the proposal submitted, as well as proposer’s 
qualifications to furnish the subject goods and services. Proposer is responsible for any costs 
incurred for the oral presentation and interview of the key personnel. 

 
 3.4 Discussions/Negotiations. The City has the right to accept the proposal that 

serves the best interest of the City, as submitted, without discussion or negotiation. 
Contractors should, therefore, not rely on having a chance to discuss, negotiate, and adjust 
their proposals. The City may negotiate the terms of a contract with the winning proposer 
based on the RFP and the proposer’s proposal, or award the contract without further 
negotiation.  

  
 3.5 Inspection. The City reserves the right to inspect the proposer’s equipment 

and facilities to determine if the proposer is capable of fulfilling this Contract. Inspection 
will include, but not limited to, survey of proposer’s physical assets and financial capability. 
Proposer, by signing the proposal agrees to the City’s right of access to physical assets and 
financial records for the sole purpose of determining proposer’s capability to perform the 
Contract. Should the City conduct this inspection, the City reserves the right to disqualify a 
proposer who does not, in the City’s judgment, exhibit the sufficient physical and financial 
resources to perform this Contract. 

 
 
 
 
 

[Remainder of page intentionally left blank] 
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3.6 Evaluation Criteria. The following elements represent the evaluation criteria 

that will be considered during the evaluation process: 
 

  MAXIMUM 
EVALUATION 

POINTS 

A. Responsiveness to the RFP.      
 1.  Requested information included and thoroughness of response 
 2.  Understanding of the project and ability to deliver as exhibited in the 
Executive Summary. 
 3.  Audit process, information gathering methods, workplan, compliance 
methodologies and assessments 

 40 

B.  Staffing Plan.  
 1.  Qualifications of personnel adequate for requirement 
 2.  Availability/Geographical location of personnel for required tasks 
 3.  Clearly defined Roles/Responsibilities of personnel 

 10 

C.  Firm's Capability to provide the services and expertise and Past Performance.   
 1.  Relevant experience of the Firm and subcontractors specific to performance 
audits of utility operations, franchise terms and conditions, energy infrastructure 
construction and maintenance.  
 2.  Other pertinent experience 
 3.  Past/Prior Performance 
 4.  Capacity/Capability to meet The City of San Diego needs in a timely manner  
 5.  Reference checks 

 25 

D.  Price.  15 

E.  Mandatory Interview/Oral Presentation (pursuant to Section 3.3 
above) at no cost to the City. 
 1.  Thoroughness and Clarity of Presentation 
 

             10 

SUB TOTAL MAXIMUM EVALUATION POINTS:  100 

F.  Participation by Small Local Business Enterprise (SLBE) or Emerging Local 
Business Enterprise (ELBE) Firms*  

 12 

FINAL MAXIMUM EVALUATION POINTS INCLUDING SLBE/ELBE:  112 
 
*The City shall apply a maximum of an additional 12 percentage points to the proposer’s final score for 
SLBE OR ELBE participation. Refer to Equal Opportunity Contracting Form, Section V. 
 
 
 
 
 
 
 
 



RFP – Goods, Services, & Consultants 
Revised: November 8, 2016 
OCA Document No. 841661_3 

Page 10 

D. ANNOUNCEMENT OF AWARD  

 
1. Award of Contract. The City will inform all proposers of its intent to award a 

Contract in writing. 
 

2. Obtaining Proposal Results. No solicitation results can be obtained until the City 
announces the proposal or proposals best meeting the City’s requirements. Proposal results 
may be obtained by: (1) e-mailing a request to the City Contact identified on the eBidding 
System or (2) visiting the P&C eBidding System to review the proposal results. To ensure an 
accurate response, requests should reference the Solicitation Number. Proposal results will 
not be released over the phone. 
 

3. Multiple Awards. City may award more than one contract by awarding separate 
items or groups of items to various proposers. Awards will be made for items, or 
combinations of items, which result in the lowest aggregate price and/or best meet the City’s 
requirements. The additional administrative costs associated with awarding more than one 
Contract will be considered in the determination. 
 
E. PROTESTS. The City’s protest procedures are codified in Chapter 2, Article 2, Division 30 
of the San Diego Municipal Code (SDMC). These procedures provide unsuccessful proposers 
with the opportunity to challenge the City’s determination on legal and factual grounds. The 
City will not consider or otherwise act upon an untimely protest. 
 
F. SUBMITTALS REQUIRED UPON NOTICE TO PROCEED. The successful proposer is 
required to submit the following documents to P&C within ten (10) business days from the 
date on the Notice to Proceed letter:   
 

1. Insurance Documents. Evidence of all required insurance, including all required 
endorsements, as specified in Article VII of the General Contract Terms and Provisions.   
 

2. Taxpayer Identification Number. Internal Revenue Service (IRS) regulations 
require the City to have the correct name, address, and Taxpayer Identification Number 
(TIN) or Social Security Number (SSN) on file for businesses or persons who provide goods or 
services to the City. This information is necessary to complete Form 1099 at the end of each 
tax year. To comply with IRS regulations, the City requires each Contractor to provide a Form 
W-9 prior to the award of a Contract.  
 

3. Business Tax Certificate. Unless the City Treasurer determines a business is 
exempt, all businesses that contract with the City must have a current business tax 
certificate.  
 

4. Reserved.  
 
5. Reserved. 

 
  6.  COVID Certification Form. 
 
The City may find the proposer to be non-responsive and award the Contract to the next 
highest scoring responsible and responsive proposer if the apparent successful proposer fails 
to timely provide the required information or documents. 
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EXHIBIT B      
SCOPE OF SERVICES 

A. SPECIFICATIONS
The City of San Diego Department of Sustainability and Mobility is requesting proposals to enter into an 
agreement with audit firm to provide an independent audit of San Diego Gas & Electric’s (SDG&E) 
performance under the gas and electric franchises awarded in July 2021 for the designated 2-year 
compliance period.  The report will cover performance per the terms of the:

• Franchises – Exhibit D
• Administrative MOU – Exhibit E
• Utility Undergrounding Program MOU – Exhibit F
• Energy Cooperation Agreement associated with the Franchises – Exhibit G

The independent auditor shall perform an audit of SDG&E’s conformance and compliance with all 
conditions of the Franchise and produce a written report documenting the work performed and the 
conclusions reached. The audit(s) shall address SDG&E’s fulfillment of financial, operational, documentary, 
and cooperative requirements under the Franchise. If SDG&E fails to cooperate with the independent 
audit(s), the auditor’s report shall document the refusal and any reason SDG&E stated for failing to 
cooperate.  

The scope of work also includes development of adjunct materials such as report synopses and 
presentations to the Franchise Compliance Review Committee, City Council and/or committee meetings, 
and any additional briefing materials as identified by City staff.  

B. TECHNICAL REPRESENTATIVE.
The Technical Representative for this Contract is identified in the notice of award and is responsible for
overseeing and monitoring this Contract.

C. REFERENCES
Proposer is required to provide a minimum of three (3) references to demonstrate successful performance
for work of similar size and scope as specified in this contract during the past five (5) years. References
shall be submitted on the Contractor Standards Pledge of Compliance form attached to this RFP. Proposer
cannot provide a current City of San Diego staff member as a reference. If a City staff member is provided,
the Proposer will be required to provide an additional reference. The City reserves the right to contact
references not provided by the Proposer.

Proposers shall also demonstrate that they are properly equipped to perform the work as specified in this 
contract. Previous experience in furnishing the services as specified in this RFP will be an important 
consideration. 

The City shall rely on references as part of the evaluation process. If the City does not receive a reference 
from contact provided, the reference may be classified as unsatisfactory.  Alternative contacts may be 
provided, as determined solely by the City. 

    Addendum A 
November 10, 2022



 
Independent Audit of San Diego Gas and Electric City of San Diego 67 
 
 

 
© 2022 Crowe LLP  www.crowe.com 

 

Cost / Price Proposal 
D. Compensation and Fee Schedule 
Our goal in setting fees is simple: to provide long-term, cost-effective pricing for our clients. We are 
confident that we can work together to achieve an optimized plan for audit services. 

We are committed to working with you to make sure the scope of our proposal is appropriate. While we 
experience cost increases throughout our relationships with our clients, we make every effort to 
structure an engagement fee arrangement which will meet your needs while providing us with sufficient 
resources to perform the expected work. 

As requested, we have provided our pricing utilizing the City’s Section 1: Task Cost Table from Exhibit 
B below.  

Our fees above are all-inclusive. They include all out-of-pocket expenses for supplies / materials, 
postage and travel in the normal course of the audit. We will not bill you for additional expenses beyond 
the fees noted on these forms, unless specifically agreed to with you in advance. 

Section 1: Task Costs 
 

Task 1: 2023 Compliance Audit Report 
$119,842 

 

Task 2: 2023 Compliance Audit Briefing Materials and Meeting Presentations $15,898 

 

Task 3: 2025 Compliance Audit Report 
$98,053 

 

Task 4: 2025 Compliance Audit Briefing Materials and Meeting 
Presentations 

$15,898 

 

 
Total Cost $249,690 
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ARTICLE I 
SCOPE AND TERM OF CONTRACT 

 
1.1 Scope of Contract. The scope of contract between the City and a provider of goods 
and/or services (Contractor) is described in the Contract Documents. The Contract Documents 
are comprised of the Request for Proposal, Invitation to Bid, or other solicitation document 
(Solicitation); the successful bid or proposal; the letter awarding the contract to Contractor; the 
City’s written acceptance of exceptions or clarifications to the Solicitation, if any; and these 
General Contract Terms and Provisions.  
 
1.2 Effective Date. A contract between the City and Contractor (Contract) is effective on the 
last date that the contract is signed by the parties and approved by the City Attorney in 
accordance with Charter section 40. Unless otherwise terminated, this Contract is effective until 
it is completed or as otherwise agreed upon in writing by the parties, whichever is the earliest. A 
Contract term cannot exceed five (5) years unless approved by the City Council by ordinance.   

1.3 Contract Extension. The City may, in its sole discretion, unilaterally exercise an option 
to extend the Contract as described in the Contract Documents. In addition, the City may, in its 
sole discretion, unilaterally extend the Contract on a month-to-month basis following contract 
expiration if authorized under Charter section 99 and the Contract Documents. Contractor shall 
not increase its pricing in excess of the percentage increase described in the Contract.  
 

ARTICLE II 
CONTRACT ADMINISTRATOR 

 
2.1  Contract Administrator. The Purchasing Agent or designee is the Contract 
Administrator for purposes of this Contract, and has the responsibilities described in this 
Contract, in the San Diego Charter, and in Chapter 2, Article 2, Divisions 5, 30, and 32.  
 

2.1.1 Contractor Performance Evaluations. The Contract Administrator will evaluate  
Contractor’s performance as often as the Contract Administrator deems necessary throughout the 
term of the contract. This evaluation will be based on criteria including the quality of goods or 
services, the timeliness of performance, and adherence to applicable laws, including prevailing 
wage and living wage.  City will provide Contractors who receive an unsatisfactory rating with a 
copy of the evaluation and an opportunity to respond. City may consider final evaluations, 
including Contractor’s response, in evaluating future proposals and bids for contract award.  
 
2.2  Notices. Unless otherwise specified, in all cases where written notice is required under 
this Contract, service shall be deemed sufficient if the notice is personally delivered or deposited 
in the United States mail, with first class postage paid, attention to the Purchasing Agent. Proper 
notice is effective on the date of personal delivery or five (5) days after deposit in a United States 
postal mailbox unless provided otherwise in the Contract. Notices to the City shall be sent to: 
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Purchasing Agent 
City of San Diego, Purchasing and Contracting Division 
1200 3rd Avenue, Suite 200 
San Diego, CA 92101-4195 

 
ARTICLE III 

COMPENSATION 
 

3.1 Manner of Payment. Contractor will be paid monthly, in arrears, for goods and/or 
services provided in accordance with the terms and provisions specified in the Contract. 

3.2  Invoices.  

 3.2.1  Invoice Detail. Contractor’s invoice must be on Contractor’s stationary with 
Contractor’s name, address, and remittance address if different. Contractor’s invoice must have a 
date, an invoice number, a purchase order number, a description of the goods or services 
provided, and an amount due. 
 
 3.2.2 Service Contracts. Contractor must submit invoices for services to City by the 
10th of the month following the month in which Contractor provided services. Invoices must 
include the address of the location where services were performed and the dates in which 
services were provided.  
 
 3.2.3  Goods Contracts. Contractor must submit invoices for goods to City within 
seven days of the shipment. Invoices must describe the goods provided.    
 

 3.2.4  Parts Contracts. Contractor must submit invoices for parts to City within seven 
calendar (7) days of the date the parts are shipped. Invoices must include the manufacturer of the 
part, manufacturer’s published list price, percentage discount applied in accordance with Pricing 
Page(s), the net price to City, and an item description, quantity, and extension. 
 

3.2.5 Extraordinary Work. City will not pay Contractor for extraordinary work unless 
Contractor receives prior written authorization from the Contract Administrator. Failure to do so 
will result in payment being withheld for services. If approved, Contractor will include an 
invoice that describes the work performed and the location where the work was performed, and a 
copy of the Contract Administrator’s written authorization.  

3.2.6  Reporting Requirements. Contractor must submit the following reports using 
the City’s web-based contract compliance portal. Incomplete and/or delinquent reports may 
cause payment delays, non-payment of invoice, or both. For questions, please view the City’s 
online tutorials on how to utilize the City’s web-based contract compliance portal.  

3.2.6.1 Monthly Employment Utilization Reports.  Contractor and Contractor’s 
subcontractors and suppliers must submit Monthly Employment Utilization Reports by the fifth 
(5th) day of the subsequent month. 
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3.2.6.2 Monthly Invoicing and Payments.  Contractor and Contractor’s 
subcontractors and suppliers must submit Monthly Invoicing and Payment Reports by the fifth 
(5th) day of the subsequent month. 

3.3 Annual Appropriation of Funds. Contractor acknowledges that the Contract term may 
extend over multiple City fiscal years, and that work and compensation under this Contract is 
contingent on the City Council appropriating funding for and authorizing such work and 
compensation for those fiscal years. This Contract may be terminated at the end of the fiscal year 
for which sufficient funding is not appropriated and authorized. City is not obligated to pay 
Contractor for any amounts not duly appropriated and authorized by City Council. 

3.4  Price Adjustments. Based on Contractor’s written request and justification, the City may 
approve an increase in unit prices on Contractor’s pricing pages consistent with the amount 
requested in the justification in an amount not to exceed the increase in the Consumer Price 
Index, San Diego Area, for All Urban Customers (CPI-U) as published by the Bureau of Labor 
Statistics, or 5.0%, whichever is less, during the preceding one year term. If the CPI-U is a 
negative number, then the unit prices shall not be adjusted for that option year (the unit prices 
will not be decreased). A negative CPI-U shall be counted against any subsequent increases in 
the CPI-U when calculating the unit prices for later option years. Contractor must provide such 
written request and justification no less than sixty days before the date in which City may 
exercise the option to renew the contract, or sixty days before the anniversary date of the 
Contract. Justification in support of the written request must include a description of the basis for 
the adjustment, the proposed effective date and reasons for said date, and the amount of the 
adjustment requested with documentation to support the requested change (e.g. CPI-U or 5.0%, 
whichever is less). City’s approval of this request must be in writing.  
 

ARTICLE IV 
SUSPENSION AND TERMINATION 

 
4.1 City’s Right to Suspend for Convenience. City may suspend all or any portion of 
Contractor’s performance under this Contract at its sole option and for its convenience for a 
reasonable period of time not to exceed six (6) months. City must first give ten (10) days’ written 
notice to Contractor of such suspension. City will pay to Contractor a sum equivalent to the 
reasonable value of the goods and/or services satisfactorily provided up to the date of 
suspension. City may rescind the suspension prior to or at six (6) months by providing 
Contractor with written notice of the rescission, at which time Contractor would be required to 
resume performance in compliance with the terms and provisions of this Contract. Contractor 
will be entitled to an extension of time to complete performance under the Contract equal to the 
length of the suspension unless otherwise agreed to in writing by the Parties. 
 
4.2 City’s Right to Terminate for Convenience. City may, at its sole option and for its 
convenience, terminate all or any portion of this Contract by giving thirty (30) days’ written 
notice of such termination to Contractor. The termination of the Contract shall be effective upon 
receipt of the notice by Contractor. After termination of all or any portion of the Contract, 
Contractor shall: (1) immediately discontinue all affected performance (unless the notice directs 
otherwise); and (2) complete any and all additional work necessary for the orderly filing of 
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documents and closing of Contractor's affected performance under the Contract. After filing of 
documents and completion of performance, Contractor shall deliver to City all data, drawings, 
specifications, reports, estimates, summaries, and such other information and materials created or 
received by Contractor in performing this Contract, whether completed or in process. By 
accepting payment for completion, filing, and delivering documents as called for in this section, 
Contractor discharges City of all of City’s payment obligations and liabilities under this Contract 
with regard to the affected performance. 

4.3 City’s Right to Terminate for Default. Contractor’s failure to satisfactorily perform any 
obligation required by this Contract constitutes a default. Examples of default include a 
determination by City that Contractor has: (1) failed to deliver goods and/or perform the services 
of the required quality or within the time specified; (2) failed to perform any of the obligations of 
this Contract; and (3) failed to make sufficient progress in performance which may jeopardize 
full performance. 

4.3.1 If Contractor fails to satisfactorily cure a default within ten (10) calendar days of 
receiving written notice from City specifying the nature of the default, City may immediately 
cancel and/or terminate this Contract, and terminate each and every right of Contractor, and any 
person claiming any rights by or through Contractor under this Contract.  

4.3.2 If City terminates this Contract, in whole or in part, City may procure, upon such 
terms and in such manner as the Purchasing Agent may deem appropriate, equivalent goods or 
services and Contractor shall be liable to City for any excess costs. Contractor shall also continue 
performance to the extent not terminated. 

4.4  Termination for Bankruptcy or Assignment for the Benefit of Creditors. If 
Contractor files a voluntary petition in bankruptcy, is adjudicated bankrupt, or makes a general 
assignment for the benefit of creditors, the City may at its option and without further notice to, or 
demand upon Contractor, terminate this Contract, and terminate each and every right of 
Contractor, and any person claiming rights by and through Contractor under this Contract. 

4.5 Contractor’s Right to Payment Following Contract Termination. 
 
 4.5.1 Termination for Convenience. If the termination is for the convenience of City 
an equitable adjustment in the Contract price shall be made. No amount shall be allowed for 
anticipated profit on unperformed services, and no amount shall be paid for an as needed contract 
beyond the Contract termination date.  
 
 4.5.2 Termination for Default. If, after City gives notice of termination for failure to 
fulfill Contract obligations to Contractor, it is determined that Contractor had not so failed, the 
termination shall be deemed to have been effected for the convenience of City. In such event, 
adjustment in the Contract price shall be made as provided in Section 4.3.2. City’s rights and 
remedies are in addition to any other rights and remedies provided by law or under this Contract.  
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4.6 Remedies Cumulative. City’s remedies are cumulative and are not intended to be 
exclusive of any other remedies or means of redress to which City may be lawfully entitled in 
case of any breach or threatened breach of any provision of this Contract.   
 

ARTICLE V 
ADDITIONAL CONTRACTOR OBLIGATIONS 

 
5.1 Inspection and Acceptance. The City will inspect and accept goods provided under this 
Contract at the shipment destination unless specified otherwise. Inspection will be made and 
acceptance will be determined by the City department shown in the shipping address of the 
Purchase Order or other duly authorized representative of City. 

5.2 Responsibility for Lost or Damaged Shipments. Contractor bears the risk of loss or 
damage to goods prior to the time of their receipt and acceptance by City. City has no obligation 
to accept damaged shipments and reserves the right to return damaged goods, at Contractor’s 
sole expense, even if the damage was not apparent or discovered until after receipt. 

5.3 Responsibility for Damages. Contractor is responsible for all damage that occurs as a 
result of Contractor’s fault or negligence or that of its’ employees, agents, or representatives in 
connection with the performance of this Contract. Contractor shall immediately report any such 
damage to people and/or property to the Contract Administrator. 

5.4 Delivery. Delivery shall be made on the delivery day specified in the Contract 
Documents. The City, in its sole discretion, may extend the time for delivery. The City may 
order, in writing, the suspension, delay or interruption of delivery of goods and/or services.  

5.5 Delay. Unless otherwise specified herein, time is of the essence for each and every 
provision of the Contract. Contractor must immediately notify City in writing if there is, or it is 
anticipated that there will be, a delay in performance. The written notice must explain the cause 
for the delay and provide a reasonable estimate of the length of the delay. City may terminate 
this Contract as provided herein if City, in its sole discretion, determines the delay is material. 

 5.5.1 If a delay in performance is caused by any unforeseen event(s) beyond the control 
of the parties, City may allow Contractor to a reasonable extension of time to complete 
performance, but Contractor will not be entitled to damages or additional compensation. Any 
such extension of time must be approved in writing by City. The following conditions may 
constitute such a delay: war; changes in law or government regulation; labor disputes; strikes; 
fires, floods, adverse weather or other similar condition of the elements necessitating cessation of 
the performance; inability to obtain materials, equipment or labor; or other specific reasons 
agreed to between City and Contractor. This provision does not apply to a delay caused by 
Contractor’s acts or omissions. Contractor is not entitled to an extension of time to perform if a 
delay is caused by Contractor’s inability to obtain materials, equipment, or labor unless City has 
received, in a timely manner, documentary proof satisfactory to City of Contractor’s inability to 
obtain materials, equipment, or labor, in which case City’s approval must be in writing. 
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5.6 Restrictions and Regulations Requiring Contract Modification. Contractor shall 
immediately notify City in writing of any regulations or restrictions that may or will require 
Contractor to alter the material, quality, workmanship, or performance of the goods and/or 
services to be provided. City reserves the right to accept any such alteration, including any 
resulting reasonable price adjustments, or to cancel the Contract at no expense to the City.   
 
5.7 Warranties. All goods and/or services provided under the Contract must be warranted by 
Contractor or manufacturer for at least twelve (12) months after acceptance by City, except 
automotive equipment. Automotive equipment must be warranted for a minimum of 12,000 
miles or 12 months, whichever occurs first, unless otherwise stated in the Contract. Contractor is 
responsible to City for all warranty service, parts, and labor. Contractor is required to ensure that 
warranty work is performed at a facility acceptable to City and that services, parts, and labor are 
available and provided to meet City’s schedules and deadlines. Contractor may establish a 
warranty service contract with an agency satisfactory to City instead of performing the warranty 
service itself. If Contractor is not an authorized service center and causes any damage to 
equipment being serviced, which results in the existing warranty being voided, Contractor will 
be liable for all costs of repairs to the equipment, or the costs of replacing the equipment with 
new equipment that meets City’s operational needs. 
 
5.8 Industry Standards. Contractor shall provide goods and/or services acceptable to City in 
strict conformance with the Contract. Contractor shall also provide goods and/or services in 
accordance with the standards customarily adhered to by an experienced and competent provider 
of the goods and/or services called for under this Contract using the degree of care and skill 
ordinarily exercised by reputable providers of such goods and/or services. Where approval by 
City, the Mayor, or other representative of City is required, it is understood to be general 
approval only and does not relieve Contractor of responsibility for complying with all applicable 
laws, codes, policies, regulations, and good business practices.  
 
5.9 Records Retention and Examination. Contractor shall retain, protect, and maintain in 
an accessible location all records and documents, including paper, electronic, and computer 
records, relating to this Contract for five (5) years after receipt of final payment by City under 
this Contract. Contractor shall make all such records and documents available for inspection, 
copying, or other reproduction, and auditing by authorized representatives of City, including the 
Purchasing Agent or designee. Contractor shall make available all requested data and records at 
reasonable locations within City or County of San Diego at any time during normal business 
hours, and as often as City deems necessary. If records are not made available within the City or 
County of San Diego, Contractor shall pay City’s travel costs to the location where the records 
are maintained and shall pay for all related travel expenses. Failure to make requested records 
available for inspection, copying, or other reproduction, or auditing by the date requested may 
result in termination of the Contract. Contractor must include this provision in all subcontracts 
made in connection with this Contract. 
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5.9.1 Contractor shall maintain records of all subcontracts entered into with all firms, all 
project invoices received from Subcontractors and Suppliers, all purchases of materials and 
services from Suppliers, and all joint venture participation.  Records shall show name, telephone 
number including area code, and business address of each Subcontractor and Supplier, and joint 
venture partner, and the total amount actually paid to each firm.  Project relevant records, 
regardless of tier, may be periodically reviewed by the City. 

5.10 Quality Assurance Meetings. Upon City’s request, Contractor shall schedule one or 
more quality assurance meetings with City’s Contract Administrator to discuss Contractor’s 
performance. If requested, Contractor shall schedule the first quality assurance meeting no later 
than eight (8) weeks from the date of commencement of work under the Contract. At the quality 
assurance meeting(s), City’s Contract Administrator will provide Contractor with feedback, will 
note any deficiencies in Contract performance, and provide Contractor with an opportunity to 
address and correct such deficiencies. The total number of quality assurance meetings that may 
be required by City will depend upon Contractor’s performance. 
 
5.11 Duty to Cooperate with Auditor. The City Auditor may, in his sole discretion, at no 
cost to the City, and for purposes of performing his responsibilities under Charter section 39.2, 
review Contractor’s records to confirm contract compliance. Contractor shall make reasonable 
efforts to cooperate with Auditor’s requests. 
 
5.12 Safety Data Sheets. If specified by City in the solicitation or otherwise required by this 
Contract, Contractor must send with each shipment one (1) copy of the Safety Data Sheet (SDS) 
for each item shipped. Failure to comply with this procedure will be cause for immediate 
termination of the Contract for violation of safety procedures. 
 
5.13  Project Personnel. Except as formally approved by the City, the key personnel identified 
in Contractor’s bid or proposal shall be the individuals who will actually complete the work. 
Changes in staffing must be reported in writing and approved by the City.  
  
 5.13.1 Criminal Background Certification. Contractor certifies that all employees 
working on this Contract have had a criminal background check and that said employees are 
clear of any sexual and drug related convictions. Contractor further certifies that all employees 
hired by Contractor or a subcontractor shall be free from any felony convictions.  
  
 5.13.2  Photo Identification Badge. Contractor shall provide a company photo 
identification badge to any individual assigned by Contractor or subcontractor to perform 
services or deliver goods on City premises. Such badge must be worn at all times while on City 
premises. City reserves the right to require Contractor to pay fingerprinting fees for personnel 
assigned to work in sensitive areas. All employees shall turn in their photo identification badges 
to Contractor upon completion of services and prior to final payment of invoice. 
 
5.14  Standards of Conduct. Contractor is responsible for maintaining standards of employee 
competence, conduct, courtesy, appearance, honesty, and integrity satisfactory to the City.  
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5.14.1 Supervision. Contractor shall provide adequate and competent supervision at all 
times during the Contract term. Contractor shall be readily available to meet with the City. 
Contractor shall provide the telephone numbers where its representative(s) can be reached.  

5.14.2 City Premises. Contractor’s employees and agents shall comply with all City 
rules and regulations while on City premises. 

5.14.3 Removal of Employees. City may request Contractor immediately remove from 
assignment to the City any employee found unfit to perform duties at the City. Contractor shall 
comply with all such requests.  

5.15 Licenses and Permits. Contractor shall, without additional expense to the City, be 
responsible for obtaining any necessary licenses, permits, certifications, accreditations, fees and 
approvals for complying with any federal, state, county, municipal, and other laws, codes, and 
regulations applicable to Contract performance. This includes, but is not limited to, any laws or 
regulations requiring the use of licensed contractors to perform parts of the work.   

5.16  Contractor and Subcontractor Registration Requirements. Prior to the award of the 
Contract or Task Order, Contractor and Contractor’s subcontractors and suppliers must register 
with the City’s web-based vendor registration and bid management system. The City may not 
award the Contract until registration of all subcontractors and suppliers is complete. In the event 
this requirement is not met within the time frame specified by the City, the City reserves the right 
to rescind the Contract award and to make the award to the next responsive and responsible 
proposer of bidder. 

ARTICLE VI 
INTELLECTUAL PROPERTY RIGHTS 

6.1 Rights in Data. If, in connection with the services performed under this Contract, 
Contractor or its employees, agents, or subcontractors, create artwork, audio recordings, 
blueprints, designs, diagrams, documentation, photographs, plans, reports, software, source code, 
specifications, surveys, system designs, video recordings, or any other original works of 
authorship, whether written or readable by machine (Deliverable Materials), all rights of 
Contractor or its subcontractors in the Deliverable Materials, including, but not limited to 
publication, and registration of copyrights, and trademarks in the Deliverable Materials, are the 
sole property of City. Contractor, including its employees, agents, and subcontractors, may not 
use any Deliverable Material for purposes unrelated to Contractor’s work on behalf of the City 
without prior written consent of City. Contractor may not publish or reproduce any Deliverable 
Materials, for purposes unrelated to Contractor’s work on behalf of the City, without the prior 
written consent of the City. 

6. 2 Intellectual Property Rights Assignment. For no additional compensation, Contractor
hereby assigns to City all of Contractor’s rights, title, and interest in and to the content of the
Deliverable Materials created by Contractor or its employees, agents, or subcontractors,
including copyrights, in connection with the services performed under this Contract. Contractor
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shall promptly execute and deliver, and shall cause its employees, agents, and subcontractors to 
promptly execute and deliver, upon request by the City or any of its successors or assigns at any 
time and without further compensation of any kind, any power of attorney, assignment, 
application for copyright, patent, trademark or other intellectual property right protection, or 
other papers or instruments which may be necessary or desirable to fully secure, perfect or 
otherwise protect to or for the City, its successors and assigns, all right, title and interest in and to 
the content of the Deliverable Materials. Contractor also shall cooperate and assist in the 
prosecution of any action or opposition proceeding involving such intellectual property rights 
and any adjudication of those rights.  
 
6. 3 Contractor Works. Contractor Works means tangible and intangible information and 
material that: (a) had already been conceived, invented, created, developed or acquired by 
Contractor prior to the effective date of this Contract; or (b) were conceived, invented, created, 
or developed by Contractor after the effective date of this Contract, but only to the extent such 
information and material do not constitute part or all of the Deliverable Materials called for in 
this Contract. All Contractor Works, and all modifications or derivatives of such Contractor 
Works, including all intellectual property rights in or pertaining to the same, shall be owned 
solely and exclusively by Contractor.  
 
6. 4 Subcontracting.  In the event that Contractor utilizes a subcontractor(s) for any portion 
of the work that comprises the whole or part of the specified Deliverable Materials to the City, 
the agreement between Contractor and the subcontractor shall include a statement that identifies 
the Deliverable Materials as a “works for hire” as described in the United States Copyright Act 
of 1976, as amended, and that all intellectual property rights in the Deliverable Materials, 
whether arising in copyright, trademark, service mark or other forms of intellectual property 
rights, belong to and shall vest solely with the City. Further, the agreement between Contractor 
and its subcontractor shall require that the subcontractor, if necessary, shall grant, transfer, sell 
and assign, free of charge, exclusively to City, all titles, rights and interests in and to the 
Deliverable Materials, including all copyrights, trademarks and other intellectual property rights. 
City shall have the right to review any such agreement for compliance with this provision.  
 
6. 5 Intellectual Property Warranty and Indemnification. Contractor represents and 
warrants that any materials or deliverables, including all Deliverable Materials, provided under 
this Contract are either original, or not encumbered, and do not infringe upon the copyright, 
trademark, patent or other intellectual property rights of any third party, or are in the public 
domain. If Deliverable Materials provided hereunder become the subject of a claim, suit or 
allegation of copyright, trademark or patent infringement, City shall have the right, in its sole 
discretion, to require Contractor to produce, at Contractor’s own expense, new non-infringing 
materials, deliverables or works as a means of remedying any claim of infringement in addition 
to any other remedy available to the City under law or equity. Contractor further agrees to 
indemnify, defend, and hold harmless the City, its officers, employees and agents from and 
against any and all claims, actions, costs, judgments or damages, of any type, alleging or 
threatening that any Deliverable Materials, supplies, equipment, services or works provided 
under this contract infringe the copyright, trademark, patent or other intellectual property or 
proprietary rights of any third party (Third Party Claim of Infringement). If a Third Party Claim 
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of Infringement is threatened or made before Contractor receives payment under this Contract, 
City shall be entitled, upon written notice to Contractor, to withhold some or all of such 
payment. 
 
6.6 Software Licensing. Contractor represents and warrants that the software, if any, as 
delivered to City, does not contain any program code, virus, worm, trap door, back door, time or 
clock that would erase data or programming or otherwise cause the software to become 
inoperable, inaccessible, or incapable of being used in accordance with its user manuals, either 
automatically, upon the occurrence of licensor-selected conditions or manually on command. 
Contractor further represents and warrants that all third party software, delivered to City or used 
by Contractor in the performance of the Contract, is fully licensed by the appropriate licensor. 
 
6.7 Publication. Contractor may not publish or reproduce any Deliverable Materials, for 
purposes unrelated to Contractor’s work on behalf of the City without prior written consent from 
the City.  
 
6.8 Royalties, Licenses, and Patents. Unless otherwise specified, Contractor shall pay all 
royalties, license, and patent fees associated with the goods that are the subject of this 
solicitation. Contractor warrants that the goods, materials, supplies, and equipment to be supplied 
do not infringe upon any patent, trademark, or copyright, and further agrees to defend any and all 
suits, actions and claims for infringement that are brought against the City, and to defend, 
indemnify and hold harmless the City, its elected officials, officers, and employees from all 
liability, loss and damages, whether general, exemplary or punitive, suffered as a result of any 
actual or claimed infringement asserted against the City, Contractor, or those furnishing goods, 
materials, supplies, or equipment to Contractor  under the Contract. 

 
ARTICLE VII 

INDEMNIFICATION AND INSURANCE 
 

7.1 Indemnification. To the fullest extent permitted by law, Contractor shall defend (with 
legal counsel reasonably acceptable to City), indemnify, protect, and hold harmless City and its 
elected officials, officers, employees, agents, and representatives (Indemnified Parties) from and 
against any and all claims, losses, costs, damages, injuries (including, without limitation, injury 
to or death of an employee of Contractor or its subcontractors), expense, and liability of every 
kind, nature and description (including, without limitation, incidental and consequential 
damages, court costs, and litigation expenses and fees of expert consultants or expert witnesses 
incurred in connection therewith and costs of investigation) that arise out of, pertain to, or relate 
to, directly or indirectly, in whole or in part, any goods provided or performance of services 
under this Contract by Contractor, any subcontractor, anyone directly or indirectly employed by 
either of them, or anyone that either of them control. Contractor’s duty to defend, indemnify, 
protect and hold harmless shall not include any claims or liabilities arising from the sole 
negligence or willful misconduct of the Indemnified Parties. 
 
7.2 Insurance.  Contractor shall procure and maintain for the duration of the contract 
insurance against claims for injuries to persons or damages to property which may arise from or 
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in connection with the performance of the work hereunder and the results of that work by 
Contractor, his agents, representatives, employees or subcontractors. 
 
Contractor shall provide, at a minimum, the following: 
 

7.2.1 Commercial General Liability.  Insurance Services Office Form CG 00 01 
covering CGL on an “occurrence” basis, including products and completed operations, property 
damage, bodily injury, and personal and advertising injury with limits no less than $1,000,000 
per occurrence. If a general aggregate limit applies, either the general aggregate limit shall apply 
separately to this project/location (ISO CG 25 03 or 25 04) or the general aggregate limit shall be 
twice the required occurrence limit. 

 
  7.2.2 Commercial Automobile Liability.  Insurance Services Office Form Number 
CA 0001 covering Code 1 (any auto) or, if Contractor has no owned autos, Code 8 (hired) and 9 
(non-owned), with limit no less than $1,000,000 per accident for bodily injury and property 
damage. 

 
7.2.3 Workers' Compensation.  Insurance as required by the State of California, with 

Statutory Limits, and Employer’s Liability Insurance with limit of no less than $1,000,000 per 
accident for bodily injury or disease. 

 
7.2.4 Professional Liability (Errors and Omissions).  For consultant contracts, 

insurance appropriate to Consultant’s profession, with limit no less than $1,000,000 per 
occurrence or claim, $2,000,000 aggregate.  

 
If Contractor maintains broader coverage and/or higher limits than the minimums shown above, 
City requires and shall be entitled to the broader coverage and/or the higher limits maintained by 
Contractor. Any available insurance proceeds in excess of the specified minimum limits of 
insurance and coverage shall be available to City. 
 

7.2.5  Other Insurance Provisions. The insurance policies are to contain, or be 
endorsed to contain, the following provisions:  
 

7.2.5.1 Additional Insured Status. The City, its officers, officials, employees,  
and volunteers are to be covered as additional insureds on the CGL policy with respect to 
liability arising out of work or operations performed by or on behalf of Contractor including 
materials, parts, or equipment furnished in connection with such work or operations. General 
liability coverage can be provided in the form of an endorsement to Contractor’s insurance (at 
least as broad as ISO Form CG 20 10 11 85 or if not available, through the addition of both CG 
20 10, CG 20 26, CG 20 33, or CG 20 38; and CG 20 37 if a later edition is used). 
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7.2.5.2 Primary Coverage. For any claims related to this contract,  
Contractor’s insurance coverage shall be primary coverage at least as broad as ISO CG 20 01 04 
13 as respects the City, its officers, officials, employees, and volunteers. Any insurance or self-
insurance maintained by City, its officers, officials, employees, or volunteers shall be excess of 
Contractor’s insurance and shall not contribute with it.  
 

7.2.5.3 Notice of Cancellation. Each insurance policy required above shall  
provide that coverage shall not be canceled, except with notice to City.  
 

7.2.5.4 Waiver of Subrogation. Contractor hereby grants to City a waiver of  
any right to subrogation which the Workers’ Compensation insurer of said Contractor may 
acquire against City by virtue of the payment of any loss under such insurance. Contractor agrees 
to obtain any endorsement that may be necessary to affect this waiver of subrogation, but this 
provision applies regardless of whether or not the City has received a waiver of subrogation 
endorsement from the insurer. 
 

7.2.5.5 Claims Made Policies (applicable only to professional liability). The  
Retroactive Date must be shown, and must be before the date of the contract or the beginning of 
contract work. Insurance must be maintained and evidence of insurance must be provided for at 
least five (5) years after completion of the contract of work. If coverage is canceled or non-
renewed, and not replaced with another claims-made policy form with a Retroactive Date prior 
to the contract effective date, Contractor must purchase “extended reporting” coverage for a 
minimum of five (5) years after completion of work. 
 
7.3 Self Insured Retentions. Self-insured retentions must be declared to and approved by 
City. City may require Contractor to purchase coverage with a lower retention or provide proof 
of ability to pay losses and related investigations, claim administration, and defense expenses 
within the retention. The policy language shall provide, or be endorsed to provide, that the self-
insured retention may be satisfied by either the named insured or City. 

7.4 Acceptability of Insurers.  Insurance is to be placed with insurers with a current A.M. 
Best’s rating of no less than A-VI, unless otherwise acceptable to City. 

City will accept insurance provided by non-admitted, “surplus lines” carriers only if the carrier is 
authorized to do business in the State of California and is included on the List of Approved 
Surplus Lines Insurers (LASLI list). All policies of insurance carried by non-admitted carriers 
are subject to all of the requirements for policies of insurance provided by admitted carriers 
described herein. 
 
7.5 Verification of Coverage. Contractor shall furnish City with original certificates and 
amendatory endorsements or copies of the applicable policy language effecting coverage 
required by this clause. All certificates and endorsements are to be received and approved by 
City before work commences. However, failure to obtain the required documents prior to the 
work beginning shall not waive Contractor’s obligation to provide them. City reserves the right 
to require complete, certified copies of all required insurance policies, including endorsements 
required by these specifications, at any time.  
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7.6 Special Risks or Circumstances. City reserves the right to modify these requirements, 
including limits, based on the nature of the risk, prior experience, insurer, coverage, or other 
special circumstances. 
 
7.7 Additional Insurance. Contractor may obtain additional insurance not required by this 
Contract. 
 
7.8 Excess Insurance. All policies providing excess coverage to City shall follow the form 
of the primary policy or policies including but not limited to all endorsements. 
 
7.9 Subcontractors.  Contractor shall require and verify that all subcontractors maintain 
insurance meeting all the requirements stated herein, and Contractor shall ensure that City is an 
additional insured on insurance required from subcontractors.  For CGL coverage, subcontractors 
shall provide coverage with a format at least as broad as the CG 20 38 04 13 endorsement. 
 

ARTICLE VIII 
BONDS 

 
8.1 Payment and Performance Bond. Prior to the execution of this Contract, City may 
require Contractor to post a payment and performance bond (Bond). The Bond shall guarantee 
Contractor’s faithful performance of this Contract and assure payment to contractors, 
subcontractors, and to persons furnishing goods and/or services under this Contract. 

 8.1.1 Bond Amount.  The Bond shall be in a sum equal to twenty-five percent (25%) 
of the Contract amount, unless otherwise stated in the Specifications. City may file a claim 
against the Bond if Contractor fails or refuses to fulfill the terms and provisions of the Contract.  
 
 8.1.2 Bond Term. The Bond shall remain in full force and effect at least until complete 
performance of this Contract and payment of all claims for materials and labor, at which time it 
will convert to a ten percent (10%) warranty bond, which shall remain in place until the end of 
the warranty periods set forth in this Contract. The Bond shall be renewed annually, at least sixty 
(60) days in advance of its expiration, and Contractor shall provide timely proof of annual 
renewal to City. 
 
 8.1.3 Bond Surety. The Bond must be furnished by a company authorized by the State 
of California Department of Insurance to transact surety business in the State of California and 
which has a current A.M. Best rating of at least “A-, VIII.”  
 
 8.1.4  Non-Renewal or Cancellation. The Bond must provide that City and Contractor 
shall be provided with sixty (60) days’ advance written notice in the event of non-renewal, 
cancellation, or material change to its terms. In the event of non-renewal, cancellation, or 
material change to the Bond terms, Contractor shall provide City with evidence of the new 
source of surety within twenty-one (21) calendar days after the date of the notice of non-renewal, 
cancellation, or material change. Failure to maintain the Bond, as required herein, in full force 
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and effect as required under this Contact, will be a material breach of the Contract subject to 
termination of the Contract. 
 
8.2 Alternate Security. City may, at its sole discretion, accept alternate security in the form 
of an endorsed certificate of deposit, a money order, a certified check drawn on a solvent bank, 
or other security acceptable to the Purchasing Agent in an amount equal to the required Bond. 
 

ARTICLE IX 
CITY-MANDATED CLAUSES AND REQUIREMENTS 

 
9.1 Contractor Certification of Compliance. By signing this Contract, Contractor certifies 
that Contractor is aware of, and will comply with, these City-mandated clauses throughout the 
duration of the Contract. 

9.1.1 Drug-Free Workplace Certification. Contractor shall comply with City’s 
Drug-Free Workplace requirements set forth in Council Policy 100-17, which is incorporated 
into the Contract by this reference.  

9.1.2 Contractor Certification for Americans with Disabilities Act (ADA) and 
State Access Laws and Regulations: Contractor shall comply with all accessibility 
requirements under the ADA and under Title 24 of the California Code of Regulations (Title 24). 
When a conflict exists between the ADA and Title 24, Contractor shall comply with the most 
restrictive requirement (i.e., that which provides the most access). Contractor also shall comply 
with the City’s ADA Compliance/City Contractors requirements as set forth in Council Policy 
100-04, which is incorporated into this Contract by reference. Contractor warrants and certifies 
compliance with all federal and state access laws and regulations and further certifies that any 
subcontract agreement for this contract contains language which indicates the subcontractor's 
agreement to abide by the provisions of the City’s Council Policy and any applicable access laws 
and regulations. 

9.1.3 Non-Discrimination Requirements. 

9.1.3.1  Compliance with City’s Equal Opportunity Contracting Program 
(EOCP). Contractor shall comply with City’s EOCP Requirements. Contractor shall not 
discriminate against any employee or applicant for employment on any basis prohibited by law. 
Contractor shall provide equal opportunity in all employment practices. Prime Contractors shall 
ensure that their subcontractors comply with this program. Nothing in this Section shall be 
interpreted to hold a Prime Contractor liable for any discriminatory practice of its subcontractors. 

9.1.3.2  Non-Discrimination Ordinance. Contractor shall not discriminate on the 
basis of race, gender, gender expression, gender identity, religion, national origin, ethnicity, 
sexual orientation, age, or disability in the solicitation, selection, hiring or treatment of 
subcontractors, vendors or suppliers. Contractor shall provide equal opportunity for 
subcontractors to participate in subcontracting opportunities. Contractor understands and agrees 
that violation of this clause shall be considered a material breach of the Contract and may result 
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in Contract termination, debarment, or other sanctions. Contractor shall ensure that this language 
is included in contracts between Contractor and any subcontractors, vendors and suppliers.  

9.1.3.3   Compliance Investigations. Upon City’s request, Contractor agrees to 
provide to City, within sixty calendar days, a truthful and complete list of the names of all 
subcontractors, vendors, and suppliers that Contractor has used in the past five years on any of its 
contracts that were undertaken within San Diego County, including the total dollar amount paid 
by Contractor for each subcontract or supply contract. Contractor further agrees to fully 
cooperate in any investigation conducted by City pursuant to City's Nondiscrimination in 
Contracting Ordinance. Contractor understands and agrees that violation of this clause shall be 
considered a material breach of the Contract and may result in Contract termination, debarment, 
and other sanctions.  

9.1.4 Equal Benefits Ordinance Certification. Unless an exception applies, Contractor 
shall comply with the Equal Benefits Ordinance (EBO) codified in the San Diego Municipal 
Code (SDMC). Failure to maintain equal benefits is a material breach of the Contract.  

  
9.1.5 Contractor Standards. Contractor shall comply with Contractor Standards 

provisions codified in the SDMC. Contractor understands and agrees that violation of Contractor 
Standards may be considered a material breach of the Contract and may result in Contract 
termination, debarment, and other sanctions.  

 
9.1.6 Noise Abatement. Contractor shall operate, conduct, or construct without 

violating the City’s Noise Abatement Ordinance codified in the SDMC.  
 
9.1.7 Storm Water Pollution Prevention Program. Contractor shall comply with the 

City’s Storm Water Management and Discharge Control provisions codified in Division 3 of 
Chapter 4 of the SDMC, as may be amended, and any and all applicable Best Management 
Practice guidelines and pollution elimination requirements in performing or delivering services 
at City owned, leased, or managed property, or in performance of services and activities on 
behalf of City regardless of location. 

Contractor shall comply with the City’s Jurisdictional Urban Runoff Management Plan 
encompassing Citywide programs and activities designed to prevent and reduce storm water 
pollution within City boundaries as adopted by the City Council on January 22, 2008, via 
Resolution No. 303351, as may be amended.  

Contractor shall comply with each City facility or work site’s Storm Water Pollution 
Prevention Plan, as applicable, and institute all controls needed while completing the services to 
minimize any negative impact to the storm water collection system and environment.  

 
9.1.8 Service Worker Retention Ordinance. If applicable, Contractor shall comply 

with the Service Worker Retention Ordinance (SWRO) codified in the SDMC.  
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9.1.9 Product Endorsement. Contractor shall comply with Council Policy 000-41 
which requires that other than listing the City as a client and other limited endorsements, any 
advertisements, social media, promotions or other marketing referring to the City as a user of a 
product or service will require prior written approval of the Mayor or designee. Use of the City 
Seal or City logos is prohibited. 
 

9.1.10 Business Tax Certificate. Unless the City Treasurer determines in writing that a 
contractor is exempt from the payment of business tax, any contractor doing business with the 
City of San Diego is required to obtain a Business Tax Certificate (BTC) and to provide a copy 
of its BTC to the City before a Contract is executed. 

 
9.1.11 Equal Pay Ordinance. Unless an exception applies, Contractor shall comply 

with the Equal Pay Ordinance codified in San Diego Municipal Code sections 22.4801 through 
22.4809. Contractor shall certify in writing that it will comply with the requirements of the EPO. 

 
 9.1.11.1 Contractor and Subcontract Requirement. The Equal Pay Ordinance 

applies to any subcontractor who performs work on behalf of a Contractor to the same extent as 
it would apply to that Contractor. Any Contractor subject to the Equal Pay Ordinance shall 
require all of its subcontractors to certify compliance with the Equal Pay Ordinance in its written 
subcontracts. 

 
ARTICLE X 

 CONFLICT OF INTEREST AND VIOLATIONS OF LAW 

10.1 Conflict of Interest Laws. Contractor is subject to all federal, state and local conflict of 
interest laws, regulations, and policies applicable to public contracts and procurement practices 
including, but not limited to, California Government Code sections 1090, et. seq. and 81000, et. 
seq., and the Ethics Ordinance, codified in the SDMC. City may determine that Contractor must 
complete one or more statements of economic interest disclosing relevant financial interests. 
Upon City’s request, Contractor shall submit the necessary documents to City. 

10.2 Contractor’s Responsibility for Employees and Agents. Contractor is required to 
establish and make known to its employees and agents appropriate safeguards to prohibit 
employees from using their positions for a purpose that is, or that gives the appearance of being, 
motivated by the desire for private gain for themselves or others, particularly those with whom 
they have family, business or other relationships. 

10.3 Contractor’s Financial or Organizational Interests. In connection with any task, 
Contractor shall not recommend or specify any product, supplier, or contractor with whom 
Contractor has a direct or indirect financial or organizational interest or relationship that would 
violate conflict of interest laws, regulations, or policies. 

10.4 Certification of Non-Collusion. Contractor certifies that: (1) Contractor’s bid or 
proposal was not made in the interest of or on behalf of any person, firm, or corporation not 
identified; (2) Contractor did not directly or indirectly induce or solicit any other bidder or 
proposer to put in a sham bid or proposal; (3) Contractor did not directly or indirectly induce or 
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solicit any other person, firm or corporation to refrain from bidding; and (4) Contractor did not 
seek by collusion to secure any advantage over the other bidders or proposers. 

10.5 Hiring City Employees. This Contract shall be unilaterally and immediately terminated 
by City if Contractor employs an individual who within the twelve (12) months immediately 
preceding such employment did in his/her capacity as a City officer or employee participate in 
negotiations with or otherwise have an influence on the selection of Contractor. 
 

ARTICLE XI 
DISPUTE RESOLUTION 

 
11.1 Mediation. If a dispute arises out of or relates to this Contract and cannot be settled 
through normal contract negotiations, Contractor and City shall use mandatory non-binding 
mediation before having recourse in a court of law. 

11.2 Selection of Mediator. A single mediator that is acceptable to both parties shall be used 
to mediate the dispute. The mediator will be knowledgeable in the subject matter of this 
Contract, if possible. 

11.3  Expenses. The expenses of witnesses for either side shall be paid by the party producing 
such witnesses. All other expenses of the mediation, including required traveling and other 
expenses of the mediator, and the cost of any proofs or expert advice produced at the direct 
request of the mediator, shall be borne equally by the parties, unless they agree otherwise. 

11.4 Conduct of Mediation Sessions. Mediation hearings will be conducted in an informal 
manner and discovery will not be allowed. The discussions, statements, writings and admissions 
will be confidential to the proceedings (pursuant to California Evidence Code sections 1115 
through 1128) and will not be used for any other purpose unless otherwise agreed by the parties 
in writing. The parties may agree to exchange any information they deem necessary. Both parties 
shall have a representative attend the mediation who is authorized to settle the dispute, though 
City's recommendation of settlement may be subject to the approval of the Mayor and City 
Council. Either party may have attorneys, witnesses or experts present.  

11.5 Mediation Results. Any agreements resulting from mediation shall be memorialized in 
writing. The results of the mediation shall not be final or binding unless otherwise agreed to in 
writing by the parties. Mediators shall not be subject to any subpoena or liability, and their 
actions shall not be subject to discovery. 

 
ARTICLE XII 

MANDATORY ASSISTANCE 
 

12.1 Mandatory Assistance. If a third party dispute or litigation, or both, arises out of, or 
relates in any way to the services provided to the City under a Contract, Contractor , its agents, 
officers, and employees agree to assist in resolving the dispute or litigation upon City’s request. 
Contractor’s assistance includes, but is not limited to, providing professional consultations, 
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attending mediations, arbitrations, depositions, trials or any event related to the dispute 
resolution and/or litigation. 
 
12.2 Compensation for Mandatory Assistance. City will compensate Contractor for fees 
incurred for providing Mandatory Assistance. If, however, the fees incurred for the Mandatory 
Assistance are determined, through resolution of the third party dispute or litigation, or both, to 
be attributable in whole, or in part, to the acts or omissions of Contractor, its agents, officers, and 
employees, Contractor shall reimburse City for all fees paid to Contractor, its agents, officers, 
and employees for Mandatory Assistance. 
 
12.3 Attorneys’ Fees Related to Mandatory Assistance. In providing City with dispute or 
litigation assistance, Contractor or its agents, officers, and employees may incur expenses and/or 
costs. Contractor agrees that any attorney fees it may incur as a result of assistance provided 
under Section 12.2 are not reimbursable.  
 

ARTICLE XIII 
MISCELLANEOUS 

 
13.1 Headings. All headings are for convenience only and shall not affect the interpretation of 
this Contract. 

13.2 Non-Assignment. Contractor may not assign the obligations under this Contract, whether 
by express assignment or by sale of the company, nor any monies due or to become due under 
this Contract, without City’s prior written approval. Any assignment in violation of this 
paragraph shall constitute a default and is grounds for termination of this Contract at the City’s 
sole discretion. In no event shall any putative assignment create a contractual relationship 
between City and any putative assignee. 

13.3 Independent Contractors. Contractor and any subcontractors employed by Contractor 
are independent contractors and not agents of City. Any provisions of this Contract that may 
appear to give City any right to direct Contractor concerning the details of performing or 
providing the goods and/or services, or to exercise any control over performance of the Contract, 
shall mean only that Contractor shall follow the direction of City concerning the end results of 
the performance. 

13.4 Subcontractors. All persons assigned to perform any work related to this Contract, 
including any subcontractors, are deemed to be employees of Contractor, and Contractor shall be 
directly responsible for their work. 

13.5 Covenants and Conditions. All provisions of this Contract expressed as either covenants 
or conditions on the part of City or Contractor shall be deemed to be both covenants and 
conditions. 

13.6 Compliance with Controlling Law. Contractor shall comply with all applicable local, 
state, and federal laws, regulations, and policies. Contractor’s act or omission in violation of 
applicable local, state, and federal laws, regulations, and policies is grounds for contract 
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termination. In addition to all other remedies or damages allowed by law, Contractor is liable to 
City for all damages, including costs for substitute performance, sustained as a result of the 
violation. In addition, Contractor may be subject to suspension, debarment, or both.  

13.7  Governing Law. The Contract shall be deemed to be made under, construed in 
accordance with, and governed by the laws of the State of California without regard to the 
conflicts or choice of law provisions thereof. 
 
13.8 Venue. The venue for any suit concerning solicitations or the Contract, the interpretation 
of application of any of its terms and conditions, or any related disputes shall be in the County of 
San Diego, State of California.  

 
13.9 Successors in Interest. This Contract and all rights and obligations created by this 
Contract shall be in force and effect whether or not any parties to the Contract have been 
succeeded by another entity, and all rights and obligations created by this Contract shall be 
vested and binding on any party’s successor in interest. 

13.10 No Waiver. No failure of either City or Contractor to insist upon the strict performance 
by the other of any covenant, term or condition of this Contract, nor any failure to exercise any 
right or remedy consequent upon a breach of any covenant, term, or condition of this Contract, 
shall constitute a waiver of any such breach of such covenant, term or condition. No waiver of 
any breach shall affect or alter this Contract, and each and every covenant, condition, and term 
hereof shall continue in full force and effect without respect to any existing or subsequent 
breach. 

13.11 Severability. The unenforceability, invalidity, or illegality of any provision of this 
Contract shall not render any other provision of this Contract unenforceable, invalid, or illegal. 

13.12 Drafting Ambiguities. The parties acknowledge that they have the right to be advised by 
legal counsel with respect to the negotiations, terms and conditions of this Contract, and the 
decision of whether to seek advice of legal counsel with respect to this Contract is the sole 
responsibility of each party. This Contract shall not be construed in favor of or against either 
party by reason of the extent to which each party participated in the drafting of the Contract. 

13.13 Amendments. Neither this Contract nor any provision hereof may be changed, modified, 
amended or waived except by a written agreement executed by duly authorized representatives 
of City and Contractor. Any alleged oral amendments have no force or effect. The Purchasing 
Agent must sign all Contract amendments. 
 
13.14 Conflicts Between Terms. If this Contract conflicts with an applicable local, state, or 
federal law, regulation, or court order, applicable local, state, or federal law, regulation, or court 
order shall control. Varying degrees of stringency among the main body of this Contract, the 
exhibits or attachments, and laws, regulations, or orders are not deemed conflicts, and the most 
stringent requirement shall control. Each party shall notify the other immediately upon the 
identification of any apparent conflict or inconsistency concerning this Contract. 
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13.15 Survival of Obligations. All representations, indemnifications, warranties, and 
guarantees made in, required by, or given in accordance with this Contract, as well as all 
continuing obligations indicated in this Contract, shall survive, completion and acceptance of 
performance and termination, expiration or completion of the Contract. 

13.16 Confidentiality of Services. All services performed by Contractor, and any sub-
contractor(s) if applicable, including but not limited to all drafts, data, information, 
correspondence, proposals, reports of any nature, estimates compiled or composed by 
Contractor, are for the sole use of City, its agents, and employees. Neither the documents nor 
their contents shall be released by Contractor or any subcontractor to any third party without the 
prior written consent of City. This provision does not apply to information that: (1) was publicly 
known, or otherwise known to Contractor, at the time it was disclosed to Contractor by City; (2) 
subsequently becomes publicly known through no act or omission of Contractor; or (3) otherwise 
becomes known to Contractor other than through disclosure by City. 

13.17 Insolvency. If Contractor enters into proceedings relating to bankruptcy, whether 
voluntary or involuntary, Contractor agrees to furnish, by certified mail or electronic commerce 
method authorized by the Contract, written notification of the bankruptcy to the Purchasing 
Agent and the Contract Administrator responsible for administering the Contract. This 
notification shall be furnished within five (5) days of the initiation of the proceedings relating to 
bankruptcy filing. This notification shall include the date on which the bankruptcy petition was 
filed, the identity of the court in which the bankruptcy petition was filed, and a listing of City 
contract numbers and contracting offices for all City contracts against which final payment has 
not been made. This obligation remains in effect until final payment is made under this Contract. 

13.18 No Third Party Beneficiaries. Except as may be specifically set forth in this Contract, 
none of the provisions of this Contract are intended to benefit any third party not specifically 
referenced herein. No party other than City and Contractor shall have the right to enforce any of 
the provisions of this Contract. 
 
13.19 Actions of City in its Governmental Capacity. Nothing in this Contract shall be 
interpreted as limiting the rights and obligations of City in its governmental or regulatory 
capacity. 
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AN ORDINANCE OF THE COUNCIL OF THE CITY OF

SAN DIEGO GRANTING TO SAN DIEGO GAS A

ND

ELECTRIC COMPANY, THE FRANCHISE (1) TO USE, FO
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TRANSMITTING AND DISTRIBUTING GAS SUITED FOR
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PROVIDING THE TERMS AND CONDITIONS OF THE

FRANCHISE SO GRANTED.
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Regulatory
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(FERC).
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egardless o

f fo
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physical, digital, and electronically stored 
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 limited to records o
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ditures, 
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 charts, di

agrams, ledger

s, picture

s, drawings, 

as well 

as
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the placement, location,

 operation,

 and maintenance

 of Grantee's fac

ilities in City Streets

, which

are both f

or the pur

pose of, and reasonably necessary 

to, verify

 Grantee'

s compliance

 with the

terms in this Franchise.

(g) "City Manager" m

eans the pe

rson defined in Sections 28,2

60, and 265 of the

Charter o

f the City of San Diego (San

 Diego Charte

r) as those p

rovisions existe

d on the Effective

Date or as t

hose pro

visions may be hereafte

r amended, an

d the m

eaning shall include any person

lawfully delegated rights or

 respon

sibilitie

s by suc

h person.

(h) "Commencement of Operations Date" means the date 

which i

s thirty (30) days

after final passag

e of this Ordinance by

 the City Council if the G

rantee a

lready possesse

s a

Certificate

 of Public Convenience an

d Necessity pursuant

 to Ca

lifornia Public Utilities C

ode

Division l, Part l

, Chapter 5

, Article 1.

(i) "Constitution

al Franchise" means the ri

ght acqu

ired through accepta

nce by

Grantee or

 its prede

cessor in estate of the offer co

ntained in the provisions of Secti

on 19 of

Article XI of the Constitution of the State ofCalifornia, as 

the section existed prior to its

amendment on October 10,1911.

(j) "Construct, M

aintain, and Use" means to construct, 

erect, install, operat

e,

maintain, u

se, repair

, relocate, or

 replace P

ipes and

 Appurtenanc

es ther

eto in, up

on, along,

across, under or over the Streets of the City.

(1 "CPUC" means the California Public Utilities Commission or any successor

agency.

(1) "Effective Date" means the thirtieth day from and after the final passage of this

Ordinance by the City Council pursuant t

o San Diego Charter se

ction 295.
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(m) "Franch

ise" means the 

Franchise grant

ed by the City Counc

il to San Diego Gas &

Electric

 Company by Ordinance No. O- 2132 7pu

rsuant

 to San

 Diego

 Chart

er sect

ions 10

3,

103.1,104, and 105.

(n) "Gas" means natu

ral, bio, or ar

tificia

l gas or a 

mixture 

of any of them or gas

es

lower in carbon density.

(0) "Gas Franc

hise Fe

e Surcha

rge" means the tota

l amount of surcha

rges allow

ed by

the Franch

ise and the CPUC to be levied solely on custom

ers in the City as a conseque

nce of the

requirements of the Franchise

, consisting prior to the E

ffective Date ofthose surcha

rges previously

authorize

d by CPUC Resolution No. E-3788 and 

Decisio

n No. 80234

, which total 1.03% of

Grantee

's Gross R

eceip

ts as 

of the C
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ent o

f Operati

ons D

ate.

(p) "Good Utility Practice"

 means any 

of the practice

s, methods, a

nd acts enga

ged in

or approv

ed by a significant po

rtion of the n

atural as utility

 industr

y in the western United

States 

during

 the relevant 

time perio

d, or an

y of the pract

ices, m

ethod

s, and 

acts w

hich, in the

exercis

e of reasona

ble judgm

ent in

 light o

f the fac

ts know

n at the time the

 decision wa

s made,

could have b

een expecte

d to acc

omplish the desi

red result at a reaso

nable co

st consiste

nt with

good business

 practice

s, reliability

, safety, an

d expedition. Good Utility Pract

ice is no

t intended

to be an

y one of a num

ber of the o

ptimum

 pract

ices, methods

, or ac

ts to the ex

clusion of all

others, b

ut rather

 to be accep

table practices,

 methods, or

 acts gene

rally accepte

d in the reg

ion.

(q) "Gross Receipts" means all gross operat

ing revenues

 received

 by Grantee fr

om

the sale of gas to Grantee's c

ustomers with points of serv

ice within the corpora

te limits of th

e

City (including, but 

not limited to, sales to military reserva

tions with points of

 service

 within the

City's corp

orate limits) which are credited in Account Nos. 480,4

81, and 482

 ofthe c

urrent

Uniform System

 of Accounts o

f FERC as adopt

ed by the CPUC or similar supers

eding acc

ounts,
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plus all revenues collected from

 CPUC-authorized s

urcharges

 rendered

 solely upon the

ratepayers within the City as a result of the Franchise accou

nted for in Account No. 488 or its

superseding 

account (less

 any portion of such sur

charges which may be approve

d by the CPUC

to capture t

he franch

ise fee on these rev

enues), less un

collectible amounts, an

d les

s any refund

s

or rebates m

ade by Grantee to su

ch customers pursua

nt to CPUC orders or de

cisions.

(r) 

"Pipes a

nd Appurte

nances

" means pipes, 

pipelines

, mains, 

servic

es, traps

, ve

nts,

vaults, manholes, meters, com

munication circuits, appliances, att

achments, a

ppurten

ances,

 and,

without lim

itation to the foreg

oing, any other eq

uipment or pro

perty locat

ed or to be locat

ed in,

upon, along, across, u

nder or over

 the streets o

f the City, and use

d or useful for the purpose of

the trans

mission and distributio

n of Gas and for inte

rnal communication systems, sometimes

other

wise re

ferre

d to as

 "fac

ilities

."

(s) "Streets" means the public freeways, highways, streets, ways,

 

and placesalleys,

as they now or may hereaft

er exist w

ithin the City, but 

excludes ea

sements or 

fees held by

Grantee.

Section 2.

 

Purpose

(a) The Franchise (1) to use, for tran

smitting and distributing Gas suited for 

lighting

but for use by consumers for any and alllawful purpose

s other than li

ghting, all Pipes a

nd

Appurtenances 

which are now

 or may hereafte

r be lawfully placed and

 maintained

 in the

 Streets

within the City under that ce

rtain franch

ise o f Grantee acqu

ired pursuant 

to section 19 of

Article XI of the Constitution of the State o f California, as 

the section existed pri

or to its

amendment on October 10,1911; (2) to Construct, Maintain, and

 Use in the St

reets all Pipes

 and

Appurtenance

s whenever and wherever sa

id Constitutional fra

nchise is not 

now nor sh

all

hereafter be available therefor, necessary to transmit and distribute Gas suited for use by

-PAGE 5 OF 40-



(O-2021-128)

COR. COPY

consumers for any and all law ful purposes; (3) to utilize Pipes and Ap

purtenance

s in the Stree

ts

for transm

itting Gas for use

 outside the bou

ndaries of the City for any and alllawful purposes;

(4) to aid in the City's establishment of a Climate Equity Fund;

 (5) subject to Applicable Law, to

provide for G

rantee's c

ommitment to cooper

ate with the City in good faith

 on principles and

policies for the

 attainment of the City's Climate Action Plan dated December 2015, local energy

,

energy justice,

 and climate equity objec

tives, in

cluding but not

 limited to the redu

ction of

greenh

ouse ga

s emissions to t

he exten

t practic

al throu

gh energ

y efficien

cy measure

s, coo

peratio

n

with any community choice aggre

gation progra

m, the inc

reased us

e of renewable sources

 of

electric g

enerati

on, wider de

ployment of local dist

ribute

d energ

y resourc

es, and

 advan

cing the

electrifica

tion of transpor

tation; a

nd (6) meet at the

 City's requ

est with the s

hared go

al of

aligning on climate goals in the City's C

limate Action Plan when am

ended is her

eby grant

ed to

San Diego G

as & Electric C

ompany, a 

corpo

ration organized a

nd existin

g under a

nd by virtue

 of

the la

ws of

 the Stat

e of Californ

ia.

(b) If gas and e

lectric franch

ises are awarded to the same Grantee, the

 requirements

of Sectio

ns 6, 9, and 

10, ne

ed not be dup

licated.

(c) Attached as Attachment 1 is a Table of Contents for 

the Franchise.

Section 3.

 Term

(a) The rig

ht, privi

lege, an

d Franch

ise, subj

ect to eac

h and all of the terms and

conditions con

tained in this Ordinance, 

is hereby grante

d to San Diego Gas & Electric Company,

a corporat

ion organized an

d existing under an

d by virtue 

of the 

laws ofthe 

State ofC

alifornia,

for the primary term of (10) years

 from and afte

r the Commencement of Operations Date.

(b) Subject 

to the provisions set

 forth in Section 13, the p

rimary term prov

ided 

in

Section 3(a) shall automatically be exten

ded for a s

econdary term oft

en (10) years. Grantee a

nd
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the C

ity und

erstand

 and 

agree t

hat, un

less one or

 more of the 

provis

ions set 

forth

 in

Section 13(c), (d), or (e

) apply, th

e Fran

chise sha

ll autom

atically be ex

tended 

without 

additional

actio

n of any

 kind by

 the 

City or G

rante

e.

(c) All associated agreements, right

s, and obligations under t

he Franc

hise shal

l also

expire at 

the ex

piration or ea

rlier

 term

inatio

n of the

 Franchise

, excep

t for

 the prov

isions se

t forth

in Section 14.

Section 4.

 Consideration

(a) The rig

hts and

 privileges he

rein granted 

are upon the e

xpress co

ndition that

Grantee,

 as considera

tion there

for and

 as com

pensatio

n for the use of the Str

eets of

 the City a

s

herein author

ized an

d permitted, s

hall pay

 compensatio

n to the City in the fo

llowing am

ounts

and manner: Grantee s

hall pay

 the Bid Amount, 

and shall pay each year 

in United 

States dollars,

a sum equal to th

ree percent

 (3%) of Grantee

's Gross Receipt

s durin

g the prec

eding

 calend

ar

year, o

r fracti

onal year, b

eginning on the Commencem

ent of

 Operat

ions Date. 

In add

ition,

Grantee s

hall pay an

y applicable statu

tory su

rcharge,

 such as the

 Municipa

l Lands U

se Surch

arge

required pursua

nt to California 

Public Utilities 

Code sect

ion 6350

, et s

eq. Any City-im

posed fee

s

for righ

t-of-way usage 

(Right-of-

Way Fee

) sha

ll be cred

ited with the 

consider

ation paid here

in,

provide

d the City will treat G

rantee co

nsistent

ly with other a

pplicant

s. Any revenu

es that 

remain

after this credit of Right-of-

Way Fee

s will be credited 

towards an

y addi

tional fee

s the City

imposes for

 inspectio

n, trench

ing, cuttin

g, or dete

rioration of the right-of-

way. The three percent

(3%) of Gross R

eceipts re

quired to

 be pai

d to the C

ity purs

uant t

o Sect

ion 4(a

) shall be 

deemed

to be for G

as revenu

es for all lawful purposes 

except for

 lighting; 

there sh

all be no fee for 

Gas

furnish

ed for 

lightin

g. In addition prior to

 the Commencem

ent of Op

erations Date, Grante

e

applied to the C

PUC to assess 

that cer

tain Gas Fran

chise Fee Surch

arge,

 which was autho

rized
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pursuant 

to CPUC Resolution E-3788 and

 Decision No. 80324, 

and totals 1.03%

 of Grantee's

Gross Receipts. Grantee shall in good f

aith support the

 continued

 effectiven

ess of

Resolution E-3788 as it 

existed on the Commencement of Operations Date and remit such

collectio

ns to City as 

provided i

n Sectio

n 5.

(b) Grantee or an

y successors

 shall not at 

any time apply or reque

st to the CPUC, by

applicatio

n, advic

e letter

, or any

 other

 filing,

 to include i

n rates o

r surchar

ges a

ll or any

 portio

n

of the Bid Amount, or inte

rest thereon, paid to the City for award of the Franch

ise. The B

id

Amount, and an

y interest there

on is for the purpose o

f acquiring the Fran

chise and shall be

solely an obligation of the Grantee, an

d no part of it shall be p

aid by Gas ratepaye

rs. The Bid

Amount is separa

te from and additional to the cons

ideration to be paid for exer

cise of the

Franchise un

der Sections 4(a) and *c), and shall be paid and accepted upon the express

condition that Grantee sh

all not a

t any tim

e apply to or oth

erwise reque

st from the CPUC to

recover any portion of the Bid Amount, or inte

rest thereo

n, from Gas ratepaye

rs in rates or

surcharges

. The Franch

ise and a

ny previously paid portions of the Bid Amount shall be

 forfeited,

and all future 

notes will be due

 and payable, ifthe Grantee

 or any s

uccess

or ever

 applies

 to the

CPUC or seeks or

 attempts to recover all or any portion of the Bid Amount or an

y interest

thereon in rates or sur

charges ch

arged to customers inside or

 outside t

he City.

(c) During the term of the Franchise, Grantee covenants and a

grees, that if Grantee

agrees to pay another m

unicipality more than three per

ent (3%

) of Grantee

's Gross Receipts

(including recei

pts on CPUC authorize

d Gas surcha

rges) in a Gas franchi

se, Grantee sh

al

l notify

the City of such agreem

ent in writing within thirty (30) calendar days a

nd offer to am

end the

Franchise to increas

e the franchis

e fee to equal the percentage o

f Gross Receipts in such other

franchise. Ifthe City agrees to accept the

 offer, the City and Grantee will execute

 and adopt

 any
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documents neces

sary to amend the Fran

chise as so

on as practic

able given the nee

d for reg

ulatory

approv

als. To make suc

h amendments eff

ective,

 Grantee 

shall ex

peditious

ly file 

an ap

plica

tion or

request w

ith the CPUC, as Grantee d

eems necessary

, to gain approva

l of the am

endments and

 the

resulting increase

 in the fran

chise fee s

urcharge c

hargeab

le to the res

idents of the City. Grantee

shall not be

 in violation of Section 4(c) if the CPUC fails to

 approv

e any such applicatio

n or

request.

(d) Section 4(d) applies only if Grantee elected

 to pay the Bid Amount in installm

ents

as consi

deration for the 

grant of

 the Fran

chise. I f the structu

red promissory note method is

selected by

 Grantee 

for paying the Bid Amount, th

en:

(1) On or before 

August 1 of each year of the term, Grantee sha

ll

 pay the

principal amount of five hundred thousan

d dollars ($5

00,000) to th

e City Treasurer i

n lawful

money of the United States. C

ity shall provide Grantee with bank wire information upon the

grant of this Fran

chise and Grantee shall wire the payment for

 2021 as 

instructe

d and sh

all at the

same time deliver prom

issory notes ac

ceptable to the C

ity Manager pledg

ing payment to C

ity for

all subseque

nt years o

f the principal amount on or befo

re Augus

t 1 of

 each year. 

The promissory

notes shall bear intere

st as provided in Section 4(d)(3). The notes

 shall not be due

 and payable to

the City until the maturity date of each installment on the note.

(2) The maturity dates 

o f the prom

issory note ins

tallments shall be Augu

st ls

of each year of

 the term

.

(3) Each promissory note shall provide for the

 payment of the principal

amount plus inter

est, calculated on an actuaactual basis at t

he annual rate of

 three a

nd thirty-

eight one hundred

ths of a percent 

(3.38%).
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(4) If during the term of this Franchise a material change in the

creditworthiness of

 Grantee oc

curs, the City may demand a letter o

f credit, in the fo

rm, amount,

for a term

, and from an issue

r reasonably accep

table to the C

ity, to se

cure Grantee's

 obligation to

fulfill any Bid Amount obligation not already paid by Grantee 

at the time of such material

change

 in the creditworthiness of Grantee

, and Grantee

 shall meet s

uch demand. Th

e City

requir

es a minimum credit ratin

g for th

e issu

ing fina

ncial ins

titutions

 prov

iding the le

tter of

credit sub

mitted b

y Grantee t

o be an

d remain of the "

A" cate

gory or 

bette

r for it

s senior

unsecured

 debt, or

 equivalent. If at a

ny point duri

ng the term ofthe letter 

of credit,

 none of t

he

following Nationa

lly Recogn

ized Credit Rat

ing Agencies (M

oody'

s, Stan

dard & Poor

's, or

Fitch) rate th

e finan

cial insti

tution with at least 

anA" cat

egory,

 then G

rantee

 must immediate

ly

replace the 

submitted letter of credit with one that 

is accepta

ble to the C

ity, or pa

y the remaining

notes i

n full with inte

rest spe

cified 

herein acc

rued to that

 date. A

ll cost

s associ

ated with the letter

of credit shall be the responsibilit

y of Grantee. 

The lett

er of cre

dit shall provide that t

he City may

unilaterally draw on the lette

r of credit to fulfill any Bid Amount ob

ligation not paid b

y Grantee

when due.

(5) Grantee m

ay pay cash in

 discharg

e of a promissory

 note at

 any time before

its maturity

 date, in

 which eve

nt inte

rest sh

all be adju

sted for

 early

 payment. The

 submission of

cash payment shall be upo

n app

ointment with the City Treasurer

's offi

ce.

(6) If the Fran

chise is no

t in effect

 on any future

 note maturity

 date du

e to the

termination or for

feiture of

 the Fra

nchise fo

r any r

eason, the

n the 

promissory not

es no

t yet 

due

shall be void.
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Section 5.

 

Reports, Dat

es of Payment to City, Audits

(a) On or befo

re the 1

5th day of February

 of each calendar yea

r during

 the term

 of the

Franch

ise, as 

defined i

n Sect

ion 3, and

 forty-

five (4

5) calendar 

days af

ter the 

expiratio

n of the

Franc

hise t

erm, Grante

e shall file

 with the City Clerk, 

the orig

inal, and

 with the Chief

 Finan

cial

Officer o

 f the City, one copy

, of a stat

ement sign

ed by its 

chief fin

ancial o

 fficer

 eviden

cing the

Gross R

eceipts d

uring the pr

eceding calenda

r year

 or frac

tional calend

ar ye

ar.

(b) Within ten

 (10) calenda

r days

 after th

e filing 

of the s

tatement of

 Gross R

eceipts

required to be file

d on or befo

re the 

15th day of Februa

ry 2022, G

rantee sh

all pay

 to th

e City

Treasure

r the money here

in required to be paid by Grantee t

o the City upon the basis o

f the data

set for

th in sai

d statem

ent. Fo

r the a

voidance

 of doubt, 

payment of the 

Bid Amount s

hall 

be

govern

ed by Section 4.

(c) Thereafter,

 no later th

an the 25th

 day of February,

 the 25th

 day of May, the

25th day of Augus

t, and the 25

th day of November of each calenda

r year

 duri

ng the ter

m of the

Franch

ise, Grantee

 shall pay

 the City Treasurer

 one-fou

rth (1/4) of the money herein require

d to

be paid

 by Grantee to the City upon the bas

is of the dat

a set 

forth in the

 statement re

quired by

Section 5(a). If the 

first ye

ar is a f

raction

al year

, Grantee s

hall pay quarte

rly amounts 

not pa

id by

the prior G

rantee o

n the ba

sis of

 the data 

in the 

prior 

Grantee

's Gross R

eceipts for

 the preced

ing

year on the date

s required herein. By this method of payment it is c

ontemplated and unde

rstood

that Grantee 

is in effect 

paying the money herein requ

ired to be pai

d by Grantee 

to the 

City unde

r

Section 5(c) on the basis 

of Gross R

eceipts fo

r the prece

ding calendar 

year and

 that a

n

adjustment shall be made as m

ore fully set 

forth in Section 5(d

).

(d) Within ten (10) calendar day

s after th

e filing ofthe s

tatement requ

ired by

Section 5(a), Grantee sh

all pay th

e City Treasurer

, or receive as a refund f

rom the City, as the
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case m

ay be,

 a sum of money equa

l to the diff

erence b

etween the s

um of the 

payments of m

oney

made in ac

cordance 

with Secti

on 5(c) and th

e annua

l paym

ent of money herein requir

ed to be

paid by Grantee t

o the City upon the basi

s of the dat

a set for

th in s

aid sta

tement.

(e) The City Manager, 

City Auditor

, City Attorney, 

or any desig

nees, at an

y

reasonable time during business 

hours, may make exam

ination at Grantee's 

office or

 offices, or

throug

h written electron

ic requ

est and

 exchan

ge of its Books an

d Records,

 germane to

 and 

for

the pu

rpose o

f verifying the

 data se

t forth in the statement re

quired by Section 5(a

). Grantee s

hall

produce 

its Books and

 Records no

 later than

 five (5

) busin

ess days a

fter written requ

est from

 the

C

i

ty

.

(f 

All Books a

nd Records su

bject to

 examination in the Fran

chise sha

ll be kept

within the County o

f San Diego, o

r in suc

h other 

place 

as the re

asonab

le convenienc

e of

 Grantee

may requ

ire, unt

il at leas

t five (

5) years 

following the ter

mination of the 

Franc

hise; an

d if it

becom

es nec

essary f

or the 

City M

anager, 

City Auditor, C

ity Attorn

ey, or

 any repre

sentativ

e

designa

ted by the City, to make suc

h examination at any

 place ot

her than

 within the County,

 then

all increas

ed costs an

d expen

ses to the C

ity neces

sary or inc

ident to 

such exam

ination and

resulting from

 such Books and 

Records 

not being avai

lable within the County, sh

all be paid

 to

the C

ity by G

rante

e on dem

and.

(g) 

Disagreem

ents concernin

g City's a

ccess to 

Grantee's

 Books an

d Records shall

be tim

ely refe

rred to the City Manager

 or spe

cified d

esignee 

and a 

designat

ed offic

er of the

Grantee, a

nd the City and Grantee s

hall attempt to resolve in go

od fait

h such

 disagreem

ent.

(h) Upon reque

st of the City, G

rantee

 shall prov

ide th

e City with any

 publicly

availab

le repor

ts filed by Grantee w

ith the 

CPUC.
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(i) In addition to the

 remedies pro

vided in

 Sectio

n 13, i

f Grantee

 fails

 to make th

e

paym

ents f

or the

 Franc

hise on or be

fore t

he du

e date

s as r

equired 

in Sect

ions 5

(b) thro

ugh 5

(d),

Grante

e shall pay a

s add

itional conside

ration bot

h of the f

ollow

ing a

mounts:

(1) 

A sum

 of money

 equal to two perc

ent (2

%) of the am

ount d

ue. T

his am

ount

is req

uired in

 order

 to def

ray th

ose ad

ditiona

l expen

ses and

 cost

s incu

rred by the C

ity by

 reason of

the de

linque

nt pay

ment in

cluding, b

ut not

 limited 

to, the

 cos

t of administerin

g, acc

oun

ting and

collecti

ng sa

id delinqu

ent p

ayment a

nd th

e co

st to th

e City of post

poning

 serv

ices an

d proj

ects

necessitat

ed by the 

delay in receiv

ing revenu

e; and

(2) A sum of money e

qual to o

ne per

cent (1%

) of the am

ount due

 per 

month

or an

y porti

on ther

eof as in

terest 

and for 

loss o

f use o

f the m

oney d

ue.

Section 6. 

Complian

ce Revie

w Committee

 and

 Repor

t

(a) 

An aud

it of

 Grantee

's perf

ormance o

 f the co

nditio

ns of the

 Fra

nchise

 sha

ll occu

r

every

 two (2) years

 after th

e Effective

 Date. Th

e City s

hall est

ablish a Fran

chise C

ompliance

Review Committee (

Review Committee) that w

ill consist

 of five 

(5) members: 

thre

e (3) ap

pointe

es

selected

 by the City Counci

l and two (2) appo

intees 

selecte

d by the 

Mayor. N

o no

minee w

ith a

conflict of

 intere

st sha

ll be a

ppointed to the R

eview Committee. T

he Review

 Committee s

hall b

e a

citizens

' committee, f

ormed pursua

nt to S

an Diego C

harter s

ection 43(b) 

and Council

Policy 0

00-13. Th

e Review Committee 

shall be c

reate

d and 

establish

ed by C

ity Coun

cil re

solution

every 

two (2) year

s only fo

r the clearly defined purp

ose in

 the re

solutio

n, which sh

all includ

e the

duties 

in Secti

on 6(b), and 

shall be tem

porary

 in nature

 and disso

lved upon the com

pletion of the

object

ives f

or which it w

as cre

ated. T

he Review Committee s

hall b

e creat

ed, a

nd app

ointments

shall be m

ade, be

fore the

 end of the 

first yea

r of eac

h succes

sive tw

o-year pe

riod of the F

ranchis

e

term. The 

Review Comm

ittee, 

which shall meet pu

blicly an

d com

ply w

ith the R

alph M. Brown
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Act sha

ll esta

blish a mechan

ism by which members o

f the public may com

municate 

with

 the

Review Committee co

ncerning the

 Franc

hise.

(b) 

The City shall use a

 competitiv

e proc

ess to retain

 a qu

alified, in

depen

dent, t

hird-

party

 audi

tor (in

depen

dent a

uditor) ever

y two (2) yea

rs. Th

e indep

enden

t audito

r sha

ll p

erform

an audit of

 Grante

e's co

nform

ance a

nd com

plian

ce with all conditions of

 the F

ranch

ise a

nd

prod

uce a

 written

 repo

rt do

cumentin

g the 

work perfo

rmed a

nd the 

conclus

ions re

ached

. The

audit sh

all add

ress 

Grante

e's 

fulfillment 

of fina

ncial, op

era

tional, d

ocum

enta

ry, a

nd co

ope

rativ

e

requirem

ents under 

the Fr

anch

ise. The Grantee

 shall appoint 

an execu

tive l

evel repre

sentativ

e to

serve

 as the

 principal perso

n respo

nsible for

 coordinati

ng with t

he inde

pende

nt auditor

. The audi

t

shall be

 com

pleted

 and p

rovid

ed to the

 Review Committee

 no lat

er than

 sixt

y (60

) cale

ndar 

days

befor

e the outs

ide du

e date 

ofthe Review Committee

's rep

ort. If

Grantee

 fails t

o co

operate

 with

the i

ndep

ende

nt au

dit, th

e aud

itor'

s rep

ort s

hall doc

ument th

e ref

usal a

nd any r

easo

n Grant

ee

stated

 for f

ailing

 to coo

perat

e. The 

Revie

w Committee

 shall revie

w the inde

pende

nt au

ditor

' s

repor

t and 

shall pro

vide th

e audit

or's r

eport 

and i

ts own writte

n repor

t and 

recom

mendat

ions 

to

the C

ity Counc

il within one h

undred

 eighty (180

) calenda

r days

 of the en

d of each two-year

period

 of the Fr

anchise term. The 

Review Committee

 shall provide a recom

menda

tion to the City

Counci

l on the qu

estion of the 

autom

atic ren

ewal for the

 seco

ndary ter

m of the 

Franch

ise, ba

sed

on comp

liance w

ith the Fra

nchise and

 the E

nergy Cooperati

on Agreem

ent. Grant

ee sha

ll be

given the 

oppo

rtunity to resp

ond in writin

g to th

e Review Committee bien

nia

l reports

 and th

e

recom

mendat

ion regar

ding autom

atic re

newal and such

 written

 respo

nse, i

f timely received

, sha

ll

be pr

ovided to the C

ity Counc

il contemporan

eously with th

e Review

 Committee's

 repor

t or

recommendation.
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(c) Within ten (10) calendar days, Grantee shall comply and cooperate with all

requests made by the City Manager, City Attorney, ind

ependent auditor, and City Auditor, or

designees

, which are 

reasonably necessar

y to verif Grantee's

 comp

liance with the terms in the

Franchise. Upon request, Grantee shall provide to the City Manager City Attorney, independent

auditor, or City Auditor, or their designees

, and at no cost to the City, all Boo

ks and Records

required to be made avai

lable to the City under th

e Franchis

e, within ten (10) calendar days

. If

Grantee contends tha

t legal restrictions preven

t compliance with any part of the request, G

rantee

shall provide in w

riting a s

pecific 

legal basis tha

t clearly establishes th

at the 

law, the CPUC, or

other agen

cy with jurisdiction requires or pr

ohibits Grantee fr

om releasing the re

quested B

ooks

and Records. General references t

o provisions of the law

 or Grantee busin

ess preference

s will

not suffice. In

 addition, i f Grantee is un

able to produce the r

equested Books and Records within

ten (10) calendar days, 

Grantee shall provide a

 good faith

 explanation and a d

ate by which the

Books 

and R

ecord

s will be p

roduc

ed.

(d) The indep

endent auditor shall be provi

ded access to 

interview the City and

employees of Grantee designated by Grantee rega

rding any

 subject w

hich is relevant

 to

confirming Grantee's c

ompliance with the Fran

chise, within ten (10) busin

ess days

 after any

request.

(e) The proced

ures provided in Section 6 shall be in addition to, and

 not in lieu

 of,

the City's right to a

udit under Secti

on 5. Nothing in Section 6 shall limit or impair the rig

ht of

the City Auditor to conduct its

 own audits of Grantee's Books and R

ecords need

ed to verify

compliance with the Fran

chise, pursu

ant to San Diego Charter se

ction 39.2, or 

of the City

Attorney to perform her responsibilities un

der San Diego Charter secti

on 40, inc

luding

confir

ming compliance

 with the Fr

anchise.
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Section 7.

 

Compliance with Laws

(a) All facilitie

s or equipment of Grantee that Grantee shall Construct, Maintain and

Use or remove, pursuant to

 the provisi

ons of the Franchise, shall be accomplished i

n accorda

nce

with Applicable Law and with the ordinances, rules, and

 regulations of the City now or as

hereafter adopt

ed or prescrib

ed, and su

ch rules or r

egulations as 

are prom

ulgated

 under st

ate law,

or orders

 of the CPUC or other 

governmental autho

rity having jur

isdiction in the prem

ises.

(b) Without limiting the general applicability

 of the foreg

oing paragraph, 

or

diminishing in

 any way the significance

 and consequ

ence of Grantee'

s duty to comply with a

ll

laws, Grantee shall specifically observe 

and fully comply with the ord

inances an

d regulations of

the City as provid

ed in Sectio

ns 8 and 9

, and an

y effectiv

e Administrativ

e MOU grante

d

pursuant thereto.

(c) Consistent

 with Secti

ons 7(a

) and (b), all operat

ions of Grantee shall com

ply with

Good Utility Practice at

 all times.

Section 8. 

City Reserved Powers

(a) The City reserves th

e right for its

elf to lay, constru

ct, erect, inst

all, use, oper

ate,

repair, replace, remove, relocate, regr

ade, or maintain below surface or

 above su

rface

improvements of

 any type o

r descript

ion in upon, along, acro

ss, under

 or over

 the Streets o

 f the

City. The City further 

reserves the r

ight to relocate, remove, vacat

e, or replace th

e Streets

themselves. If

 the necessar

y exercise

 of the City's reser

ved rights c

onflicts with any P

ipes a

nd

Appurtena

nces of Grantee Constructed

, Maintained

, and Used pursuan

t to the provisions of the

Franchise, whether or not

 previously Constructed,

 Maintained, and

 Used, Grantee sha

ll, without

cost or ex

pense to the City within ninety (90) calendar d

ays after a req

uest in writing by the City

Manager, 

containing subst

antially complete de

signs for

 the portion of

 the work impa

cting

-PA

GE 16

 O

F 40

-



(O-2021-128)

COR. COPY

Grantee's facili

ties, begin the physica

l field construction of changing the lcation of all

corresponding conflicting facilities or equipment. The Administrative MOU will include more

detailed procedures to promote a cooperative working relationship between Grantee and the City

regarding relocations but shall not control over the Franchise. Grantee shall proceed promptly to

complete such required work in accordance with the Administrative MOU and within a

reasonable time frame as permitted by Good Utility Practice and in accordance with Applicable

Law.

(b) The City and Grantee are currently engaged in litigation related to which party

bears the cost of relocation of Grantee's facilities in

 conflict with City water projects.

Notwithstanding the langua

ge in Section 8(a) of this Franch

ise, with regard to such costs, the

City and Grantee agree that they will abide by the final determination ofthe California courts or

settlement thereof and Section 8(a) shall not supersede any such determination or settlement.

Any agreements presently in effect 

or subsequently execute

d between the City and Grantee

regarding the cost of such relocations sha

ll remain in effect u

nless and until such final

determination by the courts or settlement by the City and Grantee.

Section 9.

 Administrative Practices

(a) Grantee's exercise of rights to install, maintain, and operate its facilities in the

Streets of the City shall at all times be subject to obtaining and maintaining in force an

Administrative MOU. The Administrative MOU shall define Grantee's administrative practices

throughout t

he Streets while exercising t

he Franchise rights; 

however, the Administrative M

OU

shall not be in lieu of or relieve Grantee from complying with the Franchise terms or obtaining

more particular permits required for Grantee's specific projects or activities, nor shall the

Administrative MOU curtail or limit Grantee's rights under 

the Franchise. The Administrative
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MOU shall prescribe the cate

gories of work that Grantee may perform without additional

specific permits, and the categories o

f work that will require additional specific permits. The

Administrative MOU shall be granted by the City Manager subject to the terms and procedures

of the Franchise and on such other reasonable terms as may be established by the City Manager

following consultation with Grantee and

 other utilities

 using the Streets.

 Grantee sha

ll apply for

an Administrative MOU within sixty (60) calendar days aft

er the Effecti

ve Date, and 

the initial

Administrative MOU shall expire on the second anniversary afte

r the Effective

 Date. Each

successive Administrative MOU shall have a term of two (2) years. Grantee shall not be charged

a fee to obtain the Administrative MOU. The Administrative MOU shall be consistent with all

terms in the Franchise, specifically including the terms of Sections 8 and

 9. I f there is any

conflict between the provisions of the Franchise and the provisions of the Administrative MOU,

the provisions ofthe F

ranchise shall control, and the conflicting provisions 

ofthe Administrative

MOU shall be void.

(b) The Administrative MOU shall include and any additional terms agreed upon by

the City and Grantee. Subj

ect to Applicable Law and the requ

irements of the Franchis

e, the City

Manager may take due consideration of Grantee's requests reg

arding provisions of each biennial

Administrative MOU, provided the requests are consistent with and do not conflict with the

terms of the Franchise. The City Manager shall determine if the conditions of the Franchise are

fulfilled upon any application for an Administrative M

OU and if

 Grantee's

 application is

complete. The City Manager shall grant an Administrative MOU within thirty (30) calendar days

after Grantee's complete application. The app

lication shall contain sufficient information for the

City Manager to assure compliance with all the requirements in the Franchise. Grantee shall

apply for each successive A

dministrative MOU not less tha

n one hundred eighty (180) calendar
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day

s pr

ior

 to 

exp

ira

tion of

 the

 pri

or 

Adm

inistr

ati

ve 

MOU. Any A

dm

inist

rati

ve M

OU gra

nted b

y

the

 City

 M

ana

ger

 sha

ll be

 sub

jec

t to

 the

 fo

llow

ing

 co

nditio

ns:

(1) 

Up

on writt

en req

ues

t b

y the

 C

ity E

ng

ine

er 

or th

eir sp

ecif

ic d

esig

nee

,

Gran

tee

 sh

all pr

ov

ide

 to th

e City 

with

in ten

 (10) c

alen

dar

 da

ys

, an

d im

medi

ate

ly i

n the

 ca

se o

f

 a

City 

Mana

ger

-de

clar

ed 

em

erg

enc

y, G

IS 

coo

rdinat

e dat

a, 

or o

the

r lo

cat

ion

al r

ecor

ds

 of 

Gra

ntee

's

fac

ilit

ies 

as t

he 

City in

 its

 rea

sonab

le 

disc

reti

on 

req

uires

 for

 sp

ec

ific 

City

 pro

je

cts 

or co

nce

rns,

 in

a f

orm

 an

d ty

pe 

det

erm

ine

d by

 Gran

tee

 in

 its

 rea

so

nab

le 

disc

reti

on i

n ac

co

rda

nce

 w

ith

 G

ood

Ut

ility

 Pr

act

ice

. In

 th

e ad

mini

stra

tive

 M

OU th

e C

ity

 an

d G

ran

tee

 m

ay ag

ree

 on m

ore 

det

aile

d

pro

ced

ure

s fo

r the 

pro

vis

ion of G

IS 

dat

a in

clu

ding, if fe

asib

le

, G

ran

tee 

pr

oviding

 the C

ity se

cur

e

elec

tro

nic a

cce

ss 

to ce

rta

in G

IS i

nfor

mati

on of

 Gra

nte

e ei

ther

 dire

ctl

y or

 thr

oug

h an

 ap

pro

ved

contra

ctor

. Altho

ugh Gran

tee 

will m

ake 

reas

ona

ble ef

forts

 to pro

vide 

accu

rat

e GIS 

data

 to

 the

City 

for

 City

's d

esi

gn, 

eng

ine

erin

g an

d plann

ing

 pu

rpos

es, 

Gran

tee 

make

s n

o rep

res

ent

ation

s or

warra

ntie

s to

 the

 City or 

any of

 its 

age

nts

, co

ntra

ctor

s or

 rep

rese

nta

tive

s th

at s

uch G

IS d

at

a may

be r

elie

d up

on for

 field work

. T

he 

GIS d

ata

 sha

ll n

ot b

e 

a su

bst

itute

 fo

r the C

ity'

s re

qu

ired

confict 

ch

eck

 an

d dig alert 

ob

liga

tions

 pri

or t

o s

tart

ing

 an

y f

ie

ld work

. In

 ca

ses 

of

 emerg

enc

y, 

at

the

 req

ues

t o f the

 City,

 Gran

tee

 sha

ll h

ave

 the ap

pro

pria

te G

ran

tee

 staf

f pr

omptl

y on site

 to

sup

po

rt 

the C

ity

 in

 em

erg

en

cy

 op

er

atio

ns.

(A) 

Gran

tee

's c

onten

tion tha

t in

formatio

n is 

confid

entia

l sh

all n

ot

reliev

e Gran

tee 

fro

m the

 du

ty to

 pro

duc

e th

e in

formatio

n to

 City. 

Grant

ee 

ackn

owled

ges 

tha

t a

ny

inform

atio

n req

uired

 to be

 sub

mitte

d or

 pr

ovid

ed 

in fu

lfil

lment 

of th

e o

bligat

ions

 of

the

Fra

nch

ise 

is a

 pub

lic 

rec

ord

 sub

jec

t to

 disclos

ure

 in res

po

nse 

to a C

alif

orn

ia P

ublic

 Recor

ds 

Act

(Califo

rni

a G

ove

rnm

ent

 Code

 se

ctio

ns 6

250

 - 6276.

48) (

RA) 

req

ue

st, u

nless

 th

e C

ity or

 a

cou

rt o

f com

pete

nt j

uri

sdicti

on de

term

ine

s th

at a 

spe

cifi

c ex

em

ptio

n to

 the 

CPRA ap

plies

. If

-PA
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Grantee submits information clearly marked confidential or proprietary, the City shall protect

such information and treat it with confidentiality to the extent permitted or required by law;

provided however, that the City shall assume no liability for having access to Grantee's records

for official City purposes except by ajudgment in a court of competent jurisdiction upon a claim

arising from the established active negligence, sole negligence or willful misconduct of the City,

its officers, agents, or employees. It shall be Grantee's responsibility to provide to the City the

specific legal grounds on which the City can rely in withholding information from public

disclosure should Grantee request that the City withhold such information. General references to

sections of the law will not suffice. Rather, Grantee shall provide in writing a specific legal basis,

including citations to applicable case law or other law, that reasonably establishes the requested

information is exempt from disclosure. Grantee agrees to defend and indemnify City to the

extent the City is sued for withholding from disclosure information deemed confidential by

Grantee. If, at the time the documents are provided to the City, Grantee does not provide in

writing a specific legal basis for requesting the City to treat the information as confidential, to

protect it from release, and to withhold alleged confidential or proprietary information from

CPRA requests, the City is not required to treat the information as being confidential and may

release the information as required by the CPRA. When reviewing any request by Grantee for

confidentiality, the City will consider California Government Code section 6254(e), which

provides a CPRA exemption for records concerning geological and geophysical data relating to

utility systems development that are obtained in confidence from any person.

(B) The City shall not be required to execute any non-disclosure

agreement with Grantee to obtain prompt confidential access to Grantee's records for its

facilities in City Streets except by order of a state or federal governmental agency or court
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having jurisdiction to impose such requirement. Absent such

 order, th

e City may, but shall not be

required, to exec

ute non-disclosure agree

ments with Grantee respecti

ng the locat

ions of

Grantee's facilities.

(2) Grantee's

 rights

 to uses

 in the Stre

ets exist subje

ct to City uses

 of the

Streets un

less Grantee's

 rights ar

e in easement or fe

e, in which case the Fran

chise does

 not

control. At all times the City's superior

 reserved rights to uses of the Streets sha

ll be preserved

under Section 8. No provision of an Administrative MOU may be written or construed to modify

that explicit reservation which shall be controlling at all times.

(3) With respect to an

y and all City work in the Streets

, the costs

 of prot

ecting

Grantee's faci

lities high pressure Gas facilities

 including any personnel, stand-by safety

engineers, or similar service for the protection of Grantee's facilities and 

employee and public

safety which may be necessary for any City-controlled excavation or other work shall be at

Grantee's s

ole expen

se; provid

ed however the c

ost of

 protecti

ng Grantee's l

ow and

 medium

pressure Gas facilities 

shall be paid by the City. Upon written request

 from the C

ity or an

authorized ag

ent, Grantee shall within ten (10) calendar days, 

or as soon as practica

ble in the

case of emergency, arran

ge the on-site presence of

 any standby safety engineer tha

t Grantee or

City deem necessary for the protecti

on o f Grantee's facilities. If

 Grantee provides any other

municipality with more favorable terms for the stand

-by safety services describ

ed in this section,

Grantee shall notify City in writing within ten (10) calendar days

 and therea

fter make such

 terms

available to the City.

(4) In its application for an Administrative MOU, Grantee shall submit to the

City a list ofproj

ects and activities G

rantee plans to perform in the two years cove

red by the

Administrative MOU (Two-Year Plan). The Two-Year Plan shall catalog planned activities by
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level of disruption and by the amount of coordination with City staff the a

ctivity requir

es. The

activities may be classifi

ed as: (A

) regu

lar mainten

ance f

or which no str

eet disr

uptions 

or tra

ffic

control plans are

 expecte

d; (B) minor re

pairs or 

construc

tion which will re

quire

 traffic 

permits

and control for less 

than thirty (30) calendar d

ays; (C) major repa

irs or c

onstructi

on which are

expect

ed to re

quire sub

stantia

l permitting 

from the City, i

mpacts 

to traf

fic or s

urrou

nding

proper

ties, or

 which may persis

t for more than thirty (3

0) calend

ar day

s; and (D

) utilitie

s

underg

rounding projec

ts to be c

oordinated

 with the City. T

he Two-Year Plan shall constitu

te the

under

standing betw

een the C

ity and Grantee

 as to tho

se activ

ities an

ticipated to requ

ire

coordination with the City and

 other 

utilities

. If there

 are chan

ged circumstance

s rega

rding the

use of

 City Str

eets, th

e City Manager 

may requ

ire adjus

tments to Grantee

's sch

eduled 

activities

to acco

unt for

 such conditions or m

ay allow devia

tions o

r changes

 to Grantee

's Two-Year Plan

at Grantee

's reque

st, and Grantee

 shall coope

rate un

less reliab

ility

, safet

y, or co

mpliance

obligation

s make su

ch adju

stments impracti

cal. Grantee

 shall promptly i

nform the City if its

plans materially cha

nge unde

r any Two-Year Plan.

(5) Grantee 

shall fully coope

rate with the City's use

s of the St

reets, i

ncluding

for the 

City's co

nstructi

on, maintena

nce, an

d rep

air of City utilities.

 The City will esta

blish or

continue to

 operate 

a Joint Util

ities Coordin

ating Committee (Coord

inating

 Committee) or

similar bo

dy in which Grantee 

shall bea member an

d activ

e partic

ipant. T

he purpos

e of the

Coordinating

 Committee sh

all be to review and make rec

ommendati

ons

 to all u

tilities 

and the

City on matters r

egardin

g utilit

y insta

llations and

 opera

tions within the pub

lic right

s-of-way. T

he

Coordinating Committee sh

all be ch

aired by the City Manager o

r desi

gnee. T

he Coord

inating

Committee sha

ll meet a minimum of four t

imes each 

fiscal yea

r. The C

oordinating Committee

shall give due 

considera

tion to Grantee

's Two-Year Plan and to act

ivities an

d proj

ects the 

City
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has planned 

in the two-year cy

cle. The 

City will encoura

ge the par

ticipation on the Coordina

ting

Committee of other u

tility entit

ies lawfully using the Stree

ts, including telepho

ne and

 cable

service companies. Grantee shall recognize that other utilities 

may have rights ofuse i

n the

Streets th

at are not

 granted 

by the City, and

 will ende

avor to efficien

tly communicate 

and

schedule to minimize interferences of

 utility work with the uses of

 the Streets

 and adjoining

property, for 

the public welfare and for 

the benefit of all part

ies in the perfor

mance o 

f their

planned work. The Coordinating Committee may, by agreement of the City and Grantee,

establish standing subcommittees an

d may assign tasks to,

 and recei

ve recom

mendations from,

such subcommittees as it may deem necessary.

Section 10. Cooperation with City Climate Action, Local Energy, Energy Justice,

and P

urcha

sing of Local Mater

ials

(a) Climate Action and Local Energy. Subject to Applicable Law, Grantee shall

cooperate in good faith with the City's desire to

 accomplish the goals set forth i

n its Climate

Action Plan dated December 2015. Subject to A

pplicable Law, Grantee shall rea

sonably assist

the City in achieving its goals of reducing carbon-based greenhouse gas em

issions related to

generation of the Gas used by customers in the City's corporate boundaries

 and reducing other

greenhouse gas emissions in the City through increased 

electrification of transportation.

Grantee's a

cceptanc

e of the Fra

nchise in

cludes Grantee's u

nderstanding ofthe City's p

olicy

objectives, an

d, subject to

 Applicable Law, its willingness to

 assist in 

good faith

 the City's goal

of having all electricity used in the City generated from renewable fuel sources by 2035,

including to the greatest extent pract

ical and lawful, through local customer-controlled

distributed en

ergy resources. 

Grantee shall cooperat

e, subject to

 Applicable Law, with all the

City's effo

rts to hav

e distribu

ted energy resource

s located in the City more completely and

increasingly integrated 

with the operati

on of Grantee's electrical distributio

n system. Grantee
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CO

R

. C

O

PY

accep

ts tha

t the 

City will sup

port

 expan

sion ofno

n-Gas re

sourc

es an

d othe

r economic

mechan

isms to f

oster d

evelopm

ent of loca

l ren

ewable fu

eled electr

ic dis

tribu

ted reso

urces,

electric

 storag

e, microgri

ds, e

lectric

 transp

ortati

on, an

d other 

technologies

 to b

e increas

ingly

integr

ated with the des

ign and oper

ation of Grantee

's electr

ic distr

ibutio

n syste

m. Grante

e shall

coopera

te with the 

City in good

 faith tow

ard fu

lfil

lment o

f these 

obje

ctive

s in an Energy

Cooper

ation Agreem

ent as

 prov

ided in

 Secti

on 10

(c), on a tim

etable tha

t meets t

he City's

Climate A

ction Plan, 

and w

ith the C

ity's

 und

erstan

ding tha

t m

any

 of the 

obje

ctive

s are

 or

 will be

subjec

t to fa

ctors 

controlled b

y Stat

e legi

slation an

d orde

rs of the CPUC.

(b) Energy

 Justic

e. Grantee

 shall coopera

te with the City tow

ard at

tainment

 of

enviro

nmental and s

ocial justice

 in the 

provisi

on of Gas s

ervice

. Grant

ee sha

ll sup

port th

e City's

2019 C

limate E

quity I

ndex and

 any

 sub

seque

nt ver

sions

 or re

vision

s. Grant

ee s

hall u

se go

od

faith

 effo

rts to

 assi

st th

e City i

n fu

lfillm

ent o

f Climate E

quity 

Inde

x re

com

mendat

ions

, inc

luding

(1) to 

assist

 the City i

n seek

ing a

nd prov

iding

 gra

nt fu

nding

 opp

ortunities

 to su

pport c

ommunity

engag

ement an

d inv

est in areas

 with very

 low to m

oderate 

acces

s to op

portunity,

 or in progr

ams

and proj

ects th

at rec

eive fu

nding

 from

 any City fu

nd est

ablishe

d to adv

ance c

limate eq

uity

object

ives (2) to s

uppor

t the

 City in

 condu

cting pub

lic eng

agement ef

forts

, in part

ners

hip with

com

munity-b

ased

 org

anizati

ons, 

in cens

us tra

cts w

ith v

ery lo

w acce

ss t

o opp

ortun

ity;

 (3

) to

assis

t the City in

 explorin

g the f

eas

ibility

 of esta

blish

ing a 

susta

inabi

lity a

mbassa

dor p

rogra

m in

areas

 with very 

low to m

oderate

 acces

s to o

pport

unity; (4) to

 ass

ist the City in the d

eterminati

on

of mechanisms to inc

orpora

te climate equity into City progr

ams and p

rojects

; and (5

) to

coop

erate

 with the C

ity in peri

odically upd

ating

 Clim

ate Eq

uity I

ndex d

ata. 

Grantee

 will us

e it

s

best e

fforts 

to provide op

portun

ities to

 low and

 modera

te inco

me cus

tomers for

 them to reduc

e

energ

y bills 

throu

gh equi

table ac

cess

 to en

ergy

 effic

iency,

 Gas alter

nativ

e, and

 renew

able
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distributed energy resources, to reduce cost volatility, and to improve access to energy services

that empower low and moderate income residents and disadvantaged businesses through

efficiency and conservation.

(c) Energ Cooperation Agreement. Grantee agrees to comply with and fulfill the

terms of the Energy Cooperation Agreement, regarding the subjects provided in Sections 10(a),

(b), and (e) herein. The Energy Cooperation Agreement has been signed by Grantee's

responsible officer and adopted by the City Council together with this Franchise. The Energy

Cooperation Agreement arises from Grantee's proposals in support of City's policies and has

been agreed to by the parties to establish reasonable standards for purposes of Sections 3(b) and

10(c).The Energy Cooperation Agreement is at all times subject to Applicable Law, and

provides for Grantee's points of alignment and cooperation with the City's policy objectives

provided in Sections 10(a), (b), and (e), including the identification of barriers and described

measures that Grantee can and will take to support City policies. Grantee's cooperation with

Section 10 shall be reported in the periodic compliance report provided in Section 6. The Energy

Cooperation Agreement shall give due consideration of any legal or practical impediments cited

by Grantee, including legislation, orders, and considerations for all customers (and not only those

located in the City or immediately interested in a subject), as to why any policy cannot be

implemented. The Energy Cooperation Agreement shall include discussion of opportunities for

the City and its citizens, especially those citizens with low or moderate income, to gain access to

energy efficiency, distributed energy resources, evolving technology, and transportation

electrification programs and grants that are made available by the CPUC and California Energy

Commission. The Energy Cooperation Agreement describes (1) Grantee's planned efforts to

make opportunities available to City (and to other qualifying customers) to participate in
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Grantee's State-

authorized en

ergy efficiency

, distributed 

energy, emerging techno

logy (inc

luding

Electric Progr

am Investment Charge oppor

tunities, as ap

plicable), Gas alternative, an

d

transportation electrification program funding; (2) efforts that

 Grantee may take to support

 City's

Municipal Energy Strategy and to making building energy efficiency resources as acces

sible as

possible for the City and other customer building owners; (3) available programs and approach to

how Grantee's propo

sals will give due consid

eration to the City's climate action goa

ls and

 to the

City's position

 and ability to partner with Grantee toward fulfillment of those goa

ls including

through 

building codes, b

uilding energ

y benchmarking, deploym

ent of renewable and storage

distributed energy resources, m

icrogrids, a

nd electric tra

nsportation on City Streets.

( Modijìcation and Continuation

 of Energ Cooperation Agreement. The Energy

Cooperation Agreement may be modified to adapt to 

evolving circumstances at th

e request

 of

Grantee, provided that the request for modification is reasonable and any amendment is approved

by the City Council, which modification shall not be unr

easonably refused, 

withheld or delayed.

Grantee shall cooperate in

 good faith with any reasonable request by

 City for modification to the

Energy Cooperation Agreement. The Energy Cooperation Agreement shall remain effective

during the secondary

 term provided in Section 3(b).

(e) Climate Equiö Fund. City has established a Climate Equity Fund to respond to

the climate justice element of general planning pursuant to Cali fornia Government Code

section 65302(h)(4)(A). Any shareholder payments proposed by Grantee in the Energy

Cooperation Agreement that are i

n addition to the considerat

ion paid as a B

id Amount for the

grant of the Franchise and the amounts paid pursuant to Section 4 of this Ordinance for exerc

ise

of the Franchi

se shall be paid or

 performed for th

e benefit of the C

limate Equity Fund. Grantee

agrees to support the objective

s of the Climate Equity Fund in good faith. Grantee shall not apply
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to the CPUC to recover shar

eholder contributions to the Climate Equity Fund in

 rates or othe

r

charges from Gas customers.

(f) Prchasing f

Local Materials. Grantee shall use re

asonable effort

s to operate 

its

business in a

 manner that the 

majority ofpurcha

sing of materials and supp

lies used

 in connection

with its bus

iness occur

s at addres

ses located

 in the City of San Diego.

Section 11. 

Indemnity, Defense, Insurance

(a) Grantee, to the fullest extent pe

rmitted by law, shall defend with legal counsel

reasonably acceptable to the City, indemnify, and hold harmless the City and its

 officers, ag

ents,

departments, officials, and employees (Indemnified Parties) from and against all claims, losses,

costs, damages, injuries (including death) (including injury to or death of an employee of

Grantee, an

y agent or

 employee of

 a subcon

tractor of any 

tier), expense

 and l

iability (collective

ly

"Claims"), including court costs, 

litigation expenses and

 fees of expert consultants or 

expert

witnesses incurr

ed in connection therewith and costs of

 investigation, that aris

e out of, in whole

or in part, any act

s performed, rights

 exercised,

 or rights

 or privilege

s granted

 under the

Franchise, to or by Grantee, an

y employee, age

nt or sub

contractor o

f any tier. G

rantee's

 duty to

defend, indem

nify, and hold harmless shall not include (1) any Claims or liabi

lities arisin

g from

the active negligence, sole negligence, or w

illful misconduct of

 the Indemnified Parties, or 

(2)

any Claims or liabilities regarding the award, amendment, renewal or extensi

on of the Fra

nchise

to Grantee.

(b) Concurrent w

ith the acceptance

 of the Franch

ise by Grantee, and as a condition

precedent to the effectivenes

s of the Franchise, and in partial performance of

 the obligations

assumed herein, Grantee shall procure and

 maintain at Grantee's e

xpense for

 the duration of the

Franchise from

 an insurance

 company that is admitted to write insuranc

e in California or

 that has
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a rating

 of or equ

ivalent to

 A:VIII by

 A.M. Best &

 Company the following in

suran

ce ag

ainst

Claim

s for

 injur

ies to

 perso

ns o

r dam

age to

 pro

perty

 which

 may ar

ise f

rom

 or in

 conne

ction with

the Fra

nchise by Grantee, 

its ag

ents, rep

resenta

tives, 

employees o

r sub

contra

ctors:

(1) Commercial General Liability

 (CGL): I

nsuranc

e Services O

ffice

Form CG 00 01 cover

ing CGL on an "occu

rrence"

 basis, 

including p

roduc

ts an

d com

pleted

operatio

ns, pro

perty damage, b

odily i

njury, a

nd pers

onal an

d advert

ising i

njury,

 with lim

its no

less t

han twenty-

five m

illion dollars 

($25,0

00,00

0) per o

ccurrence. 

lf a ge

neral aggr

egate l

imit

applies, e

ither th

e gener

al aggr

egate l

imit shall apply sep

arate

ly to this Fran

chise or the g

eneral

aggr

egate

 lim

it sha

ll be

 twice t

he req

uired occu

rrenc

e lim

it.

(2) Automobile Liability

: ISO Form Number CA 00 01 covering

 any auto

(Code 1), or if

 Grantee

 has no

 owned au

tos, hired (Code 8) and no

n-owned autos (C

ode

 9), with

limits no l

ess than

 five m

illion dollars ($

5,000,00

0) per a

ccident f

or bodil

y injury and prop

erty

damage.

(3) 

Worker

s' Compensa

tion

: as r

equired b

y the Sta

te of C

ali for

nia, with

Statuto

ry Limits, and

 Employer's

 Liability 

Insurance

 with limits no 

less th

an one m

illion dollars

($1,000

,000

) per a

ccident 

for bo

dily injury

 or dis

ease.

(c) Policies must be 

endorsed acco

rding to the following requ

irements:

( 1) Additional Insured S

tatus. The City, its officers, off

icials, employees, a

nd

voluntee

rs are 

to be cove

red as ad

ditional in

sured

s on the 

CGL policy 

with respe

ct to li

ability

arising

 out o

fwork or op

eration

s per

formed by

 or on beha

lf of Grante

e inc

luding

 materia

ls, par

ts,

or equipment fur

nished in

 connecti

on with such work or ope

rations. General liabili

ty covera

ge

can be provi

ded in the form

 of an endorsem

ent to Grantee's in

surance (

at least as 

broad as I

SO
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Form

 CG 20 10 11 85 o

r if not a

vaila

ble, thr

ough the add

ition of both CG 20 

10, CG 20 26

,

CG 20 3

3, or 

CG 20 3

8; an

d CG 20 37 if a la

ter ed

itio

n is us

ed

).

(2) Primary Covera

ge. For any

 Claim

s related to the

 Fran

chise, G

rant

ee's

insuran

ce cove

rage sh

all be primary cov

erag

e at lea

st as bro

ad as ISO

 CG 20 01 04 1

3 as

respec

ts the

 City, i

ts office

rs, off

icials, employee

s, and

 vo

luntee

rs. Any in

suran

ce or

 self-

insur

ance

 mainta

ined by

 the C

ity, i

ts off

icers

, offici

als, em

ploye

es, or

 volu

nteer

s shall be e

xcess

of Grantee

's ins

uranc

e and

 shall not c

ontribu

te with it

.

(3) Notice of Cance

llation

. Each insu

rance

 policy r

equired

 above 

shall

prov

ide t

hat c

over

age s

hall no

t be c

ance

led, 

excep

t w

ith not

ice to 

the C

ity.

(4) Waiver o

f Sub

rogatio

n. Grantee

 hereby

 grant

s to City a

 waiv

er of any

right 

to sub

rogat

ion which any

 insure

r of Grante

e may acqu

ire ag

ainst 

the City by virtue 

of

 the

payment o

f any loss u

nder s

uch in

suran

ce. G

rantee

 agrees

 to obtain

 any e

ndorsem

ent th

at may be

neces

sary to af

fect thi

s waive

r of subro

gation

, but 

this pro

vision ap

plies 

regard

less o

f wheth

er or

not th

e City has r

eceived a wa

iver o

f sub

rogat

ion end

orsem

ent fr

om the 

insure

r.

(d) Verifica

tion ofCoverage

. Grantee 

shall furnish the C

ity with orig

inal C

ertifica

tes

o f Insur

ance i

ncluding all requ

ired am

endat

ory endo

rsements

 (or c

opies 

of th

e applica

ble p

olicy

langu

age e

ffecti

ng cov

erage 

requ

ired b

y this clause

) and 

a cop

y of

 the D

eclarat

ions an

d

Endor

sement P

age o

f the CGL policy list

ing a

ll p

olicy end

orse

ments 

to C

ity be

fore t

he Fra

nchise

is awarded. 

However, f

ailure

 to obtain

 the r

equired d

ocuments p

rior to

 the aw

ard of the

Franc

hise sh

all not w

aive Grantee

's ob

ligatio

n to provi

de the

m. The

 City reserve

s the

 right

 to

require co

mplete, 

certifi

ed copies of all req

uired in

sura

nce policies

, includi

ng endo

rsem

ents

requ

ired

 by

 the

se s

pec

ific

atio

ns, 

at an

y tim

e.
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(e) Not more frequ

ently than

 every f

ive (5) years, 

if in the 

reasona

ble opinion

of the City's Risk Manager o

r of an insurance broker re

tained by the City, the

 amount of

 the

foregoing insurance

 coverage

 is not ad

equate, G

rantee shall increase

 the i

nsurance

 coverage

as required by the City; provided that such coverage amounts may not increas

e by more than

forty percent

 (40%) every f

ive (5) years. 

Grantee 

shall furnish the

 City with cer

tificat

es of

insurance and

 with endorsem

ents provided in Sec

tion 11(c) affecting coverage as

 required

above. T

he certifi

cates and

 endorsem

ents for e

ach insuran

ce policy s

hall be sig

ned by a

person authorized b

y that insure

r to bind coverage on its behalf. Any modificat

ion or waiver

of the insuranc

e requirements contained in

 the Franch

ise shall only be made with the written

approval of the City's Risk Manager

 in accor

dance w

ith established

 City policy.

(f) Grantee may fulfill the insuran

ce obligations of

 Sect

ions 11(b) throug

h (d) by

self-insurance. 

Grantee shall provide a certific

ate to the City evidencing the fulfillment of

 these

requirements.

Section 12. 

Repai

r Costs

Grantee shall pay to City on demand the cost o

f all repairs 

to City property made

necessary by any of the operations

 of Grantee unde

r the franchise granted hereby, pro

vided

however that Grantee shall not be responsible for repai

ring the Streets 

to a condition better than

existed prior to Grantee's w

ork being perfo

rmed except 

as requir

ed by Applicable Law. For the

avoidance o

f doubt, if Grantee's o

perations cause the need

 for a 

repair to a street

, sidewalk, cu

rb

or gutter, wh

ich because of a change in

 Applicable Law must be bui

lt to new standards

, Grantee

shall repair or bu

ild the street,

 sidewalk, curb or gutter 

to such new standards.

 Grantee may make

repairs to streets, sidewalks, curbs and gutters itself at its own cost in accordance with City
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specifications if the same can be done without undue inconvenience to the public use ofthe

streets.

Section 13. 

Forfeiture, Termination and Other Remedies

(a) Interpretation. The Franchise is granted upon each and every condition herein

contained and shall be strictly construed against Grantee. Nothing shall pass by the Franchise

granted to Grantee unless granted in plain and unambiguous terms. Each of the Franchise

conditions is a material and essential condition to the granting of the Franchise. The City and

Grantee acknowledge the importance of informal dispute resolution procedures as set 

forth in

Section 15(a), including, but not limited to informal discussions and reasonable and good faith

attempts to resolve issues at the appropri

ate level and in the most expeditious manner possible.

However, if such informal attempts at resolution described in Section 15(a) and (b) do not

resolve the issue

, then the remedies in this Sectio

n 13(a), (b), (c), (f) and (g) shall apply. If

Grantee fails, neglects, or refuses to comply with any of the conditions of the Franchise, and if

such failure, neglect or refusal shall continue for more than thirty (30) calendar days after

written demand by the City Manager for compliance, then the City may exercise the remedies

provided in Section 13.

Ç Breach of the Franchise. Remedies Aside from Termination: If Grantee breaches

the Franchise by failing, neglecting, or refusing to comply with any of the conditions o f the

Franchise, and if such failure, neglect, or refusal shall continue for more than thirty (30) calendar

days after written demand by the City Manager for compliance, or as otherwise required by the

terms herein, then the City may invoke the procedures set forth in Section 15, and upon obtaining

a final and non-appealable judgment that the Franchise has been breached from a court of

competent jurisdiction as set forth in Section 15, (1) may obtain all rights and remedies allowed
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by la

w with the exc

eptio

n of term

inatio

n includ

ing m

oney damage

s, dec

larat

ory reli

ef, speci

fic

per

form

ance

, an

d manda

tory

 inj

unc

tion and

 (2) m

ay also

 pur

sue 

the re

medy

 of te

rm

inatio

n

purs

uan

t to 

Sectio

n 13

(c).

(c) 

Brea

ch o

f the

 Fra

nchise: Th

e Remedy

 of

 Tenninat

ion. In additio

n to the

 righ

ts an

d

rem

edies s

et fo

rth i

n Sectio

n 13

(b), if

 the City M

anag

er i

n consu

ltatio

n with th

e C

ity A

ttor

ney

reco

mm

end

s th

at th

e C

ity term

inat

e th

e Fr

anch

ise

, by

 pro

pos

ing a reso

lution to the City Coun

ci

l

to term

inate

 the Fra

nchise, t

he City may the

n, aft

er ob

taining a t

wo-third

s vo

te of the 

member

s of

the City Counc

il, te

rminate

 the F

ranch

ise a

nd all the 

rights

, priv

ileges

 and

 the

 Fra

nchise s

hall be

at an

 end

. If suc

h ter

minat

ion were 

to oc

cur, 

the p

rovi

sion

s of Sec

tion 

4 shal

l apply

, includ

ing

but 

not l

imited

 to tho

se th

at a

pply to the 

Bid Amount.

 There

upo

n and

 im

mediate

ly, 

Grant

ee sh

all

surre

nder 

all rig

hts an

d privi

leges

 in a

nd to the Fra

nchise. 

The rem

edies 

and proce

dure

s out

line

d

or pr

ovided

 in this Se

ctio

n 13(c

), including

 terminat

ion, sh

all be d

eemed to

 be c

umulativ

e.

ld) 

The 

City's R

ight to 

Void the Atom

atic 

Renewa

 for

 Seco

nda

ry Ten

. The Par

úes

agre

e th

at th

e City rese

rves 

the 

righ

t to void the 

auto

matic 

rene

wal for

 the 

seco

ndary

 term

 tha

t is

desc

ribe

d in 

Sectio

n 3(

b). V

oiding the au

tomatic 

renewal for

 the se

condar

y term

 doe

s no

t impact

the g

rant o

f the Fra

nchise f

or th

e first

 ten

 (10) yea

r term

. The

 City's ri

ght t

o vo

id th

e auto

matic

rene

wal only applies

 to the 

secon

dary te

n ( 10

) year

 ter

m of

 the Fra

nch

ise. 

No 

later 

than

 thirt

y (30

)

calenda

r day

s prio

r to the tenth

 ann

ivers

ary of the Effectiv

e Date, an

d no earl

ier th

an the n

inth

annivers

ary of the Effect

ive D

ate, 

the C

ity m

ay void the a

utom

atic 

renew

al i

fthe 

City, 

throu

gh

action of a tw

o-third

s vote

 of the members 

of the City Counc

il, v

otes to void the au

tomatic

rene

wal. Voiding the 

auto

matic

 rene

wal doe

s no

t req

uire

 a fin

ding

 of a

ny brea

ch by

 Grant

ee. 

If

the aut

omatic 

renew

al pro

visio

n is in

voke

d suc

h that

 the

 seco

ndar

y term

 is

 term

inate

d, the
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provisions of Section 4 shall apply, including but not li

mited to those that ap

ply to the Bid

Amount.

(e) Termination due to Municahzation Ordinance. In addition to the remedies set

forth in Sect

ion 13(b) and (c), the City also has 

the right to term

inate the

 Franchise 

if the

 City

Council, or the

 electors of the City, adopt an

 ordinance that

 authorizes the

 City of San

 Diego to

municipalize the provision of gas service

s in the City of San Diego, pursu

ant to Section 104 of

the City Charter or other Applicable Law. The City's right to term

inate pursuant t

o this

Section 13(e) shall be a rig

ht reserv

ed by Applicable Law to the

 City Counci

l and City electors

and may be exercised at any time during the Franchise term. If such termination were to occur,

the provisions

 of Section 4 shall apply, including but not limited to those that apply to the Bid

Amount.

(f) Liquidated Damages. The City and Grantee re

cognize and ag

ree that ce

rtain

breaches of specified conditions in the Franchise by Grantee will result in damages to the City.

The City and Grantee further recognize that the cost of postponing services or projects, or ot

her

delay expenses, may not practically warrant termination of the Franchise by City under

Section 13(c) or require specific p

roof of damage by the City under Sec

tion 13(b). For 

such

specified conditions and limited periods 

of Grantee breac

h, at the City's sole discretion and

election, liquidated damages as set forth within Section 13(f) and (g) shall be as an alternative

remedy to those provided elsewhere in Section 13, provided

 that such liquidated damages sha

ll

be the sole remedy available to the City for any such breach i f City elects to collect liquidated

damages. The City, instead of pursuing liquidated damages under Section 13(f), may elect to

pursue other remedies available to it under this Section 13, but any such pursuit of other

remedies shall be an election. For the absence of

 doubt, the City may either collect liquida

ted
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damages unde

r Section 13(g) or purs

ue alternati

ve remedies fo

r breach

 under Section 13(b) and

(c), but may not pursue both. The 

City-elected liqui(lated damage assessments sha

ll be app

licable

only to Grantee breaches o

f the cond

itions spec

ified in Section 13(g

), and only for th

e maximum

time perio

ds prov

ided in Secti

ons 13(f) and (g).

(1) If the City elects the remedy of liquidated damages for the brea

ch of any

of the specified conditions in Section 13(g), it shall deliver written notice t

o Grantee of the

breach and the date 

on which the breach commenced, an

d the notice 

shall provide

 Grantee

 the

same thirty (30) calendar day

 right to cu

re provided in Se

ction 13(a). If afte

r the thirty (30)

calendar days 

from notice of

 the breach, th

e condition has not bee

n cured or justified to the

satisfaction of the City Manager, at 

City's election the remedy of liquidated damages shall

thereafter be

 a remedy that shall apply only to the condition of breach

 specified

 in the

 notice and

only for a per

iod not-to-excee

d one hundred e

ighty (180) calendar day

s from the date th

at is

thirty (30) calendar days 

after each such notice. Th

e liquidated damages prov

ided in

Section 13(g) shall accrue

 and be paid on each uncured

 unique incident not

ice ev

en if multiple

notices cite the same specified breached

 condition. For any breach that has 

not been cured within

the notified cure period, Grantee shall be liable to the City for all accumulated assessed

liquidated damages durin

g the maximum period of applicability. 

The City Manag

er sha

ll assess

and bill Grantee for all such damages that shall be accrued during the liquidated damage

assessment period a

nd shall carry i

nterest as provided by law from the date of

 assessment. All

assessed liquidated damages and inter

est shall be payable to the C

ity on the quarterly payment

dates pro

vided for

 fees and s

urcharge revenue

 in Sectio

n 5. Duri

ng the pend

ency of

 any disput

ed

liquidated damage assessment period, the parties sh

all engage in dispute resolution as provided

in Section 15, and any resulting decision by a court of

 competent jurisdiction shall co

ntrol
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regarding the payment of the liquidated damages set forth in this Section 13(f). Section 13 shall

not be construed to impair the City's right to acquire Grantee's property or facilities at any time

as provided by the California Constitution and the San Diego Charter.

(2) By entering the Franchise, Grantee and the City agree that the specified

Franchise conditions and liquidated damage amounts provided in Section 13(g) represent a

reasonable endeavor by the parties to estimate a fair compensation for any loss that may be

sustained by the City as the result of that breach of the specified condition for the period. Jointly

foreseeable and reasonably estimable damages to the City of Grantee's breach of conditions in

Section 13(g) include, but are not limited to, costs arising from Grantee's interference,

disruptions, suspensions, obstructions, and delays to the City's programs, projects, contracts, and

the cost to efficiencies in City-reserved uses of the Streets. The City's election of liquidated

damages under Sections 13(Í) and (g) is an alternative that shall be available to the City in lieu of

Section 13(b), and is not and shall not be construed as a penalty. Grantee acknowledges that

amounts provided in Sections 13(g) are capped and bear a reasonable relationship to the range of

harm that the parties might reasonably have anticipated to follow from the specified breaches

when they entered into the Franchise, and thereby provide a complete and final remedy for those

violations if the City so elects liquidated damages.

 Liquidated Damages for Breach of Specified Conditions. If electedby the City

pursuant to Sections 13(f), the following events of Grantee breach shall have the corresponding

daily liquidated damage charges excepting weekends and holidays:

(1) Failure to deliver facility location records and Gas facility drawings and

other engineering record information required by Section 9 without conditions not provided for

in the Franchise: fifteen hundred dollars ($1,500) per calendar day for delay and dismption.
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(2) 

Fail

ure t

o tim

ely c

oor

dinat

e, be

ar c

osts,

 an

d ph

ysically reloc

ate 

facilit

ies

upon direct

ion of the 

City Mana

ger a

s re

quired

 by S

ectio

n 8: 

fifte

en hun

dred dolla

rs ($

1,500

) per

calend

ar da

y for 

delay a

nd d

isrupt

ion. Actua

l cos

t of

 reloca

tion sha

ll be bo

rne as 

set fo

rth i

n

Section 8.

(3) 

Fail

ure to

 prov

ide a

nd pay fo

r stand

by s

afety

 engin

eers f

or pro

tecti

on of

Grant

ee f

acil

ities

 within te

n ( 10) calend

ar d

ays' 

not

ice f

rom th

e City or

 its

 auth

oriz

ed ag

ents

 as

requ

ired

 by 

Sec

tion 9

: Cost 

of s

tand

by e

ngineer

s plus

 fift

een hun

dred

 dolla

rs (

$1,50

0) per

calen

dar

 da

y fo

r de

lay

 im

pac

ts.

Section 14.

 

Surv

ivab

ility

I f the F

ranchise

 is ter

minated

 for an

y reaso

n, the

n the f

ollow

ing

 Secti

ons o

f the

 Franc

hise

shall surv

ive th

at ter

minat

ion: Sec

tion 1, Section *e)(6), Sec

tions 13(b

), (c), (d), an

d (e), and

Sect

ions 15 to

 24, In add

ition

 the

 insu

ranc

e requ

ired of

 Grant

ee in

 Sect

ion 11 

sha

ll b

e

mainta

ined unt

il an

y rem

aining Grant

ee ob

ligatio

ns 

to the City ar

e fulfil

led.

Section 15.

 

Disp

ute 

Resolut

ion

(a) 

If any dispu

te ari

ses u

nder 

the F

ranchise,

 includi

ng an

y alle

ged

 brea

ch, th

e City

and 

Grante

e sh

all use

 reaso

nab

le ef

forts

 to reso

lve th

e di

sput

e. The City

 and G

rantee

 shall

consult and

 nego

tiate 

with ea

ch other

 in good

 faith

 and, r

ecognizing

 their m

utua

l in

terests

,

attem

pt to reac

h a just a

nd eq

uitable so

lution sati

sfac

tory

 to the C

ity a

nd Grant

ee. I

 f th

e City a

nd

Grante

e do no

t agre

e on such

 a so

lutio

n within 

fiftee

n (15

) ca

lend

ar da

ys, th

en, 

upon written

notic

e by

 eith

er pa

rty to the o

ther,

 such dispu

te sh

all be

 re

ferre

d to t

he City M

anage

r and

 a

member of

 Grantee

's ex

ecutive

 staff

 for fu

rther c

onsultation and neg

otiati

on.

(b) 

If the City M

anag

er an

d the m

ember of

 Grantee

's exe

cutiv

e staff

 are un

able to

agree

 on a so

lutio

n within fift

een (15) calendar

 day

s of such refe

rral, th

e City and Grant

ee sha

ll
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attempt in good faith to settle the dispute by non-binding mediation administered by a mediator

acceptable to both parties. The City and Grantee will cooperate in selecting a mediator. The City

and Grantee will share equally in the mediation costs and each party will bear its own attorneys'

fees and related costs, including any expert witness fees. The parties will use their best efforts to

conclude the non-binding mediation within forty-five (45) calendar days after the City Manager

and member of Grantee's executive team conclude their discussions. The parties may extend the

dates in Section 15 by mutual agreement.

(c) Ifthe City and Grantee do not agree on a solution through non-binding mediation,

then either party may pursue litigation in any court with jurisdiction. Notwithstanding any other

provision of Section 15, the City or Grantee may proceed directly to litigation if there is an

urgency that renders the preceding dispute resolution process impracticable.

Section 16. 

Publication Expense

Grantee shall reimburse the City for all publication expenses incurred in connection with

granting the Franchise, within thirty (30) calendar days after the City provides Grantee a written

statement of the expenses.

Section 17. 

Authority for Grant

Notwithstanding any other provisions, the Franchise is granted solely and exclusively

under Sections 103, 103.1, 104, and 105 of the San Diego Charter.

Section 18. 

No Transfer Without Consent

Grantee shall not sell, transfer, or assign the Franchise or the rights and privileges granted

thereby without the consent of the City Council, as set forth in San Diego Charter Section 103.
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Section 19.

 

Right of City's Electors

This grant 

of Franc

hise an

d autho

rity shall be and

 is subje

ct to 

the righ

t of the 

major

ity of

the electors

 of the City voting

 at any election at any

 time ther

eafter to rep

eal, ch

ange, 

or m

odify

the gran

t, and 

such right i

s hereb

y expres

sly reserve

d to the

 electors;

 and it

 is expre

ssly agreed

that at a

ny election held in the City, a majority of the elector

s of the City voting at the

 election

shall have

 the rig

ht to re

peal, cha

nge, or m

odify

 the terms of this F

ranchi

se and the autho

rity

granted hereunder.

Section 20. Performance Bond

Grantee sh

all file and 

maintain a faith

ful perform

ance bond in favor o

f the City in the

sum of five m

illion dollars (

$5,000

,000) to guara

ntee th

at Grantee 

shall well and tru

ly ob

serve,

fulfill, an

d perfor

m each

 and ev

ery ter

m and condition of

 the Fr

anchise

. The bo

nd sh

all be

acknowledged by Grantee as pri

ncipal and by a corporatio

n licensed by the Insura

nce

Commissioner

 of the S

tate of

 California to transac

t the busine

ss of a fidelity and 

surety i

nsuranc

e

company as 

surety. In case of any breac

h of any cond

ition of

 the Fran

chise caus

ing actu

al

provab

le damage to t

he City, up to the whole am

ount of the

 sum named in the b

ond may be taken

and shall be recove

rable from the principal and sure

ties upon such bond.

Section 21.

 

Bankruptcy

Grantee an

d the City ackn

owledge that if Grantee beco

mes a de

btor in bankrup

tcy und

er

the bankrup

tcy laws of the United Stat

es (Bank

ruptcy Code), the Franchise shall be treated 

as an

executory

 contract pu

rsuant to

 Bankrup

tcy Code sect

ion 365(c). Grantee 

and the 

City furth

er

acknow

ledge 

that, as 

a non-assig

nable contract p

ursuant

 to app

licable law

, includ

ing San Diego

Charter s

ection 103 and Cali fornia Pu

blic Ut

ilities Code sect

ion 6203, t

he Franchise may not 

be

assumed or assign

ed by the trus

tee or th

e debtor-

in-posse

ssion without th

e consent of the 

City. In
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the event that the debtor-in-possession assumes the Franchise and the Franchise is sold pursuant

to the Bankruptcy Code, it is the intent of the parties that the City shall have the right of first

refusal to match the price of any buyer for the purchase of Grantee's facilities and assets and

may acquire Grantee's facilities by matching any bona fide offer ofpurchase made in

bankruptcy. Grantee and City acknowledge that if the City files any petition for bankruptcy

pursuant to Chapter 9 of the Bankruptcy Code, Grantee's claims shall be treated consistently

with the applicable provisions of that Chapter.

Section 22. 

Acquisition and Valuation

Nothing in the Ordinance or the Franchise granted hereby shall be construed as in any

way impairing the City's rights to acquire property of Grantee through the exercise of the City's

power of eminent domain or through voluntary agreement between the City and Grantee. lf the

City chooses to exercise its power of eminent domain, it shall do so in accordance with the

procedures provided by the general law of the State of California. The valuation of such property

for condemnation purposes shall be made in accordance with such general law.

Section 23. 

Severability

I f any term, covenant, or condition o f the Franchise or the application or effect of any

such term, covenant, or condition is held invalid as to any person, entity, or circumstance, or is

determined to be unjust, unreasonable, unlawful, imprudent, or otherwise not in the public

interest, by any court or government agency of competent jurisdiction, then such term, covenant,

or condition shall remain in force and effect to the maximum extent pennitted by law, and all

other terms, covenants, and conditions of the Franchise and their application shall not be affected

thereby but shall remain in force and effect. The parties shall be relieved of their obligations only

to the extent necessary to eliminate such regulatory or other determination, unless a court or

-PAGE 39 OF 40-



(O-2021-128)

COR. COPY

governmental agency of competent jurisdiction holds that such provisions are not severable from

all other provisions of the Franchise.

Section 24.

 

Effective Date

This Ordinance shall take effect and be in force on the thirtieth day from and after the

date of its final passage pursuant to San Diego Charter section 295.

APPROVED AS TO FORM: MARA W. ELLIOTT, City Attorney

By 

/s/Jean Jordan

Jean Jordan

Assistant City Attorney

FMO:als:jvg
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Or.Dept: Office of the Mayor

Doc. No.: 2666466_2

Attachment: Table ofContents

I hereby certify that the foregoing Ordinance was passed by the Council of the City of

San Diego, at this meeting of 06/08/2021

ELIZABETH S. MALAND

City Clerk

By /s/ Connie Patterson

Deputy City Clerk

Approved:

 

l

i

 

l

(date)

 

S

D

D

 

G

L

O

R

I

á

ø

Vetoed:

(date)

 

TODD GLORA, Mayor

(Note: The date of Einal passage is June 11, 2021, which represents the

day this ordinanceuwa

s returned to the 

Office of the City Clerk with the

Mayor

's si

gnatu

re o

f app

rova

l.)
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ORDINANCE NUMBER 0-

 21328

 

(NEW SERIES)

DATE OF FINAL PASSAGE

 

JUN 1 1 2021

AN ORDINANCE OF THE COUNCIL OF THE CITY OF

SAN DlEGO GRANTING TO SAN DIEGO GAS AND

ELECTRIC COMPANY, THE FRANCHISE (1) TO USE, FOR

TRANSMITTING AND DISTRIBUTING ELECTRICITY

SUITED FOR LIGHTING BUT FOR USE BY CONSUMERS

FOR ANY AND ALL LAWFUL PURPOSES OTHER THAN

LIGHTING, ALL POLES, WIRES, CONDUITS, AND

APPURTENANCES WHICH ARE NOW OR MAY

HEREAFTER BE LAWFULLY PLACED AND MAINTAINED

IN THE STREETS WITHIN THE CITY OF

SAN DIEGO UNDER THAT CERTAINI FRANCHISE OF

GRANTEE ACQUIRED PURSUANT TO SECTION 19 OF

ARTICLE XI OF THE CONSTITUTION OF THE STATE OF

CALIFORNIA, AS THE SECTION EXISTED PRIOR TO ITS

AMENDMENT ON OCTOBER 10, 1911; (2) TO CONSTRUCT,

MAINTAIN, AND USE IN THE STREETS ALL POLES,

WIRES, CONDUITS, AND APPURTENANCES WHENEVER

AND WHEREVER SAID CONSTITUTIONAL FRANCHISE IS

NOT NOW NOR SHALL HEREAFTER BE AVAILABLE

THEREFOR, NECESSARY TO TRANSMIT AND DISTRIBUTE

ELECTRICITY SUITED FOR USE BY CONSUMERS FOR

ANY AND ALL LAWFUL PURPOSES; (3) TO UTILIZE

POLES, WIRES, CONDUITS, AND APPURTENANCES IN

THE STREETS FOR TRANSMITTING ELECTRICITY FOR

USE OUTSIDE THE BOUNDARIES OF THE CITY FOR ANY

AND ALL LAWFUL PURPOSES; (4

) TO CONTINUE

UNDERGROUNDING OVERHEAD FACILITIES IN THE

CITY; AND (5) FOR COOPERATION WITH CITY CLIMATE

ACTION AND CLIMATE JUSTICE GOALS; AND

PROVIDING THE TERMS AND CONDITIONS OF THE

FRANCHISE SO GRANTED.

BE IT ORDAINED, by the Council of the City of San Diego, as follows:

Section 1. Definitions

The following definitio

ns apply in

 this Ordinance

 and are cap

italized w

hen they a

ppear:

(a) "Grantee" means San D

iego Gas & Electric Company, a C

aliforn

ia corporat

ion.
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(b) "City" means the City of San Diego, a municipal corporation of the State of

California, in its present incorp

orated form or in any later reorg

anized, consolidated, en

larged, or

reincorporated form.

(c) "Administrative MOU" means that certain Administrative Memorandum of

Understanding to be negotiated between the City and Grantee to define and promote a

cooperative working relationship between the parties and to address the handling of operational

issues as more fully described in Section 9. In the event of a conflict between the Administrative

MOU and the Franchise, the Franchise shall control.

(d) "Applicable Law" means any law, rule, regulation, requirement, guideline, action,

determination, or order of, or legal entitlement issued by, any governmental body having

jurisdiction, applicable from time to time to the operation and ownership of Grantee's electrical

facilities and to Grantee's business operations, or any other transaction or matter contemplated

by the Franch

ise (including any 

which concern health, safety,

 fire, environ

mental pro

tection,

electrical transmission and distribution, metering, billing, quality and use, public records, labor

relations, environmental plans, building codes, nondiscrimination, and the payment of minimum

and prevailing wa

ges), including without limitation app

licable provisions

 of the

 San Diego City

Charter, the San Diego Municipal Code, the California Constitution, the California Public

Utilities Code, the California Labor Code, the Federal Power Act, and orders and decisions o f the

California Pub

lic Utilities C

ommission (CPUC) and Fe

deral Energy Regulatory Commission

(FERC).

(e) "Bid Amount" means seventy million dollars ($70 million) plus any interest as

provided in Section 4(e).

(f) "Books and Records" means Grantee's records, regardless of form, including

physical, digital, and electronically stored information, including but not limited to records of
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income, expenditures, finance, charts, diagrams, ledgers, pictures, drawings, as well as

Geographic Information 

System (GIS) locational data, photographs,

 and notes, wh

ich relate to

the placement, location, op

eration, and

 maintenance

 of Grantee's

 facilities

 in City Streets

, which

are both for 

the purpose of

, and reasonably necessar

y to, verify Gr

antee's comp

liance w

ith the

terms in this Franchise. "Books and Records" also includes records of internal and external

charges and expenditures for the public Municipal Undergrounding Surcharge funds authorized

by the CPUC and collected from electric customers in the City pursuant to CPUC Resolution

No. E-3788 or any succeeding order, including records of bidding and contracts, overhead and

personnel charges, information to verify the applicable prevailing wage was paid, and the

processes for accounting ex

penditures and charging of costs to the Mu

nicipal Undergrounding

Surcharge funds.

(g) "City Manager" means the person defi

ned in Sections 28,260, and 265

 of

 the

Charter of the City of San Diego (San Diego Charter) as those prov

isions existed on th

e Effect

ive

Date or as those provis

ions may be hereafter amended, and the meaning shal

l include any person

lawfully delegated rights or responsibilities by such person.

(h) "Commencement of Operations D

ate" means the date which 

is thirty (30) days

after final passage of

 this Ordinance by t

he City Counci

l if the Grantee 

already poss

esses a

Certificate of Public Convenience and Necessity pursuant to Ca

lifornia Pub

lic Utilities Code

Division 1, Part 1, Chapter 5, Article 1.

(i) 

"Constituti

onal Franchi

se" means th

e right 

acquire

d through 

accepta

nce by

Grantee or its predecesso

r in estate of the offer

 contained in the provisions

 of Section 19 of

Article XI of the Constitution of the State ofCa

lifornia, as the sectio

n existed prior to its

amendment on October 10,1911.
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(i) "Construct, Maintain, and Use" means to construct, erect, install, operate,

maintain, use, repair, relocate, or replace Poles, Wires, Conduits, and Appurtenances thereto in,

upon, along, across, under or over the Streets of the City.

(k) "CPUC" means the California Public Utilities Commission or any successor

agency.

(1) "Effective Date" means the thirtieth day from and after the final passage o f this

Ordinance by the City Council pursuant to San Diego Charter section 295.

(m) "Electric Franchise Fee Surcharge" means the total amount of surcharges allowed

by the Franchise and the CPUC to be levied solely on customers in the City as a consequence of

the requirements ofthe Franchise, consisting prior to the Effective Date of those surcharges

previously authorized by CPUC Resolution No. E-3788 and Decision No. 80234, which have as

subparts: (a) a differential surcharge of one and nine tenths of a percent (1.9%) approved by

Decision No. 80234; (b) a further differential surcharge of thirty-five one hundredths of a percent

(0.35%) authorized by CPUC Resolution No. E-3788; and (c) a Municipal Undergrounding

Surcharge of three and fifty-three one hundredths of a percent (3.53%), all together totaling five

and seventy-eight one hundredths of a percent (5.78%), approved by CPUC Resolution

No. E-3788.

(n) "Franchise" means the Franchise granted by the City Council to San Diego Gas &

Electric Company by Ordinance No. O- 213 2,ursuant to San Diego Charter sections 103,

1

0

3

.1

, 

1

0

4

, a

n

d

 1

0

5

.

(0) "Good Utility Practice" has the same meaning as in the California Independent

System Operator glossary of utility terms, and means any of the practices, methods, and acts

engaged in or approved by a significant portion ofthe electric utility industry during the relevant

time period, or any ofthe practices, methods, and acts which, in the exercise ofreasonable
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judgment in light of the facts known at the time the decision was made, could have been

expected to accomplish the desired result at a reasonable cost consistent with good business

practices, reliability, safely, and expedition. Good Utility Practice is not intended to be any one

of a number ofthe optimum practices, methods, or acts to the exclusion of all others, but rather

to be acceptable practices, methods, or acts generally accepted in the region.

(p) "Gross Receipts" means all gross operating revenues received by Grantee from

the sale of electricity to Grantee's customers with points of service within the corporate limits of

the City (including, but not limited to, sales to military reservations with points of service within

the City's corporate limits) which are credited in Account Nos. 440,442,444,445, and 446 of

the current Uniform System of Accounts ofFERC as adopted by the CPUC or similar

superseling accounts, plus all revenues collected from CPUC-authorized surcharges rendered

solely upon the ratepayers within the City as a result of the Franchise accounted for in Account

No. 451 or its superseding account (less any portion of such surcharges which may be approved

by the CPUC to capture the franchise fee on these revenues), less uncollectible amounts, and less

any refunds or rebates made by Grantee to such customers pursuant to CPUC orders or decisions.

(q) "Municipal Undergrounding Surcharge" means that part of the Electric Franchise

Fee Surcharge that is specifically designated for the undergrounding of overhead lines in the City

and consists of three and fifty-three one hundredths of a percent (3.53%), as approved by CPUC

Resolution No. E-3788 as ofthe Effective Date.

(r) "Poles, Wires, Conduits, and Appurtenances" means poles, towers, supports,

wires, conductors, cables, guys, stubs, platforms, crossarms, braces, transformers, insulators,

conduits, ducts, vaults, manholes, meters, cut-outs, switches, communication circuits, appliances,

attachments, appurtenances, and, without limitation to the foregoing, any other equipment or

property located or to be located in upon, along, across, under or over the streets of the City, and
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used or useful for the purpose of the transmission and distribution of electricity and for internal

communication systems, sometimes otherwise referred to as "facilities."

(s) "Streets" means the public freeways, highways, streets, ways, alleys and places as

they now or may hereafter exis

t within the City, but excludes easements or fees he

ld by Grantee.

(t) "Undergrounding MOU" means that certain Memorandum of Understanding

Regarding Implementation of Franchise Undergrounding Obligations to be negotiat

ed between

the City and Grantee regard

ing the management and implementation of

 the City's

undergrounding program as more fully described in Section 10. In the event of a conf

lict

between the Undergrounding MOU and the Franchise, th

e Franchise shal

l control.

Section 2.

 

Purpose

(a) The Franchise (1) to use, for transmitting and distributing electricity suited for

lighting but for use by c

onsumers for any and al

l law ful purposes other 

than lighting, all Poles,

Wires, Conduits, and Appurtenances which are now or may hereafter be lawfully placed and

maintained in the Stre

ets within the City under that certai

n franchise of Grant

ee acquired

pursuant to section 19 of Article XI of the Constitution of the State of California, as the section

existed prior t

o its amendment on October 10,1

911; (2

) to Construct Maintain, and 

Use in the

Streets all Poles, Wires, Conduits, and Appurte

nances whenever

 and wherever said

Constitutional franchise is not now nor shall hereafter be available therefor, necessary to transmit

and distribute electricity suited for use by consumers for any and all law ful purposes; (3) to

utilize Poles, Wires, Conduits, and A

ppurtenances

 in the Streets

 for transmitting electri

city for

use outside the boundaries ofthe City for any and alllawful purposes; (4) to provide for an

expeditious, efficient, publicly transparent, and accountable program for the conversion of

overhead wires and poles in the City to underground facilities; (5) to aid in the City's

establishment of a Climate Equity Fund; (6) subject to Applicable Law, to provide for Grantee's

-PAGE 6 OF 47-



(O-2021-129)

COR. COPY

commitment to cooperate with the City in good faith on principles and policies for the attainm

ent

of the City's Climate Action Plan dated December 2015

, local energy, 

energy

 justice, a

nd

climate equity objectives, including but not limited to the reduction of greenhouse gas emissions

to the extent practical through energy efficiency measures, cooperation with any community

choice aggregation program, the increased us

e of renewable sources of electric generat

ion, wider

deployment of local distributed energy r

esources, and advan

cing the electrificatio

n of

transportation; and (7) meet at the City's request with the shared goal of

 aligning on climate

goals in the City's Climate Action Plan when amended; is hereby granted to San Diego Gas &

Electric Company, a cor

poration organized and existing und

er and by virt

ue of the

 laws of the

State of California.

(b) I f gas and electric franchises are awar

ded to the same Grantee, the req

uirements

of Sections 6, 

9, and 12, nee

d not be duplicated.

(c) Attached as Attachment 1 is a Table of Contents for the F

ranchise.

Section 3.

 

Term

(a) The right, privilege, and Franchise, subject to each and all of the terms and

conditions co

ntained in this Ordinan

ce, is hereby

 granted to Sa

n Diego Gas & Electric Company,

a corporation organized and exi

sting under an

d by virtue of

 the laws of

 the State of

 California,

for the prima

ry term of (10) years f

rom and after the Commencement of Operati

ons Date.

(b) Subject to the provisions set forth in Section 15, the primary term provided in

Section 3(a) shall automatically be extended for a

 secondary term often (10) year

s. Grantee and

the City understand and a

gree that, unless one or more of the p

rovisions set forth in

Section 15(c), (d) or (e) apply, the Franchise shall automatically be extended without additional

action of any kind by the City or Grantee.
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(c) All associated agreements, rights, and obligations under the Franchise shall also

expire at the expiration or earlier termination o f the Franchise, except for the provisions set forth

in Section 16.

Section 4.

 Consideration

(a) The rights and privileges herein granted are upon the express condition that

Grantee, as considerati

on therefor and as compe

nsation for the use of the Streets o f

 the City as

herein authorized and p

ermitted, shall pay compe

nsation to the City in the following amounts

and manner: Grantee shall pay the Bid Amount, and shall pay each year in United States dollars,

a sum equal to three percent (3%) of Grantee's Gross Receipts during the preceding calendar

year, or fractional year, beginning on the Commencement of Operations Date. In addition,

Grantee sha

ll pay any

 applicable statutory 

surcharge, such

 as the Municipal Lands Us

e Surcha

rge

required pursuant to California Public Utilities Code section 6350, et seq. Any City-imposed fees

for right-of-way usage (Right-of-Way Fee) shall be credited w

ith the considerat

ion pa

id herein,

provided the City will treat Grantee consistently with other applicants. Any revenues that remain

after this credit of Right-of-Way Fees will be credited to

wards any additiona

l fees the City

imposes for inspection, trenching, cutting, or deterioration of the right-of-way. The three percent

(3%) of Gross Receipts required to be paid to the City pursuant to Section 4(a) shall be deemed

to be for electric revenues for all lawful purposes except for lighting; there shall be no fee for

electricity furnished for lighting.

(b) Grantee or any successors

 shall not at any time apply or request to

 the CPUC, by

application, advice letter, or any other filing, to include in rates or surcharges all or any portion

of the Bid Amount, or interest thereo

n, paid to the City for award ofthe Franchise

. The Bid

Amount, and any interest thereon is for the purpose of acquiring the Franchise and shall be

solely an obligation of the Grantee, and no part of it shall be paid by electric ratepayers. The Bid
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Amount is separate from and additional to the considerati

on to be paid for exe

rcise of the

Franchise under Sections

 4(a) and *c), and shall be paid and accepte

d upon the express

condition that Grantee sh

all not at any time apply to or otherwise request from the CPUC to

recover any

 portion o f the Bid Amount, or int

erest thereon, 

from electric ratepay

ers in

 rates or

surcharges. The Franchise 

and any previously paid p

ortions of the Bid Amount shall be forfeited,

and all future not

es will be due

 and payable, if the Gr

antee or any

 successor 

ever app

lies to the

CPUC or seeks or attempts to

 recover all or any portion of the Bid Amount or any interes

t

thereon in rates or surcharges ch

arged to customers inside or out

side the City.

(c) In addition to the franchise fee required by Section 4(a), the portion of Gross

Receipts requir

ed to be paid for un

dergroundi

ng, as requir

ed by Sect

ion 10,

 shall also be deemed

a portion of the consid

eration for th

e Franchise.

(d) During the term of the Franchise, Grantee covenants and agrees, that if Grantee

agrees to pay another municipality more than three percent (3%

) of Grantee's Gross Receipts

(including receipts on CPUC-authorized electric surcharges

) in an electric fra

nchise, Grantee

shall notify the City of such agreement in writing within thirty (30) calendar days and offer to

amend the Franchise to increas

e the franchise fee to equal the percentage of

 Gross Receipts 

in

such other franchise. If the City agrees to accept the offer, the City and Grantee will execute and

adopt any do

cuments necessary

 to amend the Fra

nchise as soon

 as practicabl

e given the need 

for

regulatory approvals. To make such amendments effective, Grantee shall expeditiously file an

application or request with the CPUC, as Grantee deems necessary, to ga

in approval of the

amendments and the resulting increase in the franchise fee surcharge chargeable to the residents

of the City. Grantee shall not be in violation of Section 4(d) if the CPUC fails to approv

e any

such application or request.
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(e) Section 4(e) applies only if Grantee elected to pay the Bid Amount in installments

as consideration for the grant of the Franchise. 

I f the structured

 promissory note method is

selected by Grantee for paying the Bid Amount, then:

(1) On or before 

August 

1 of each 

of the year

s specified 

in Table 1 

of this

Section 4(e), Grantee shall pay a portion of the Bid Amount as specified in

 Table 1 t

o the City

Treasurer in lawful money of the United States. City shall provide Grantee with bank wire

information upon the grant of this Franc

hise and Grantee sh

all wire the payment for 2021 as

instructed and shall at the same time deliver promissory notes acceptable to the City Manager

pledging payment to City for all subsequent years and portions of the Bid Amount as specified in

Table 1 on or before August 1 of each of the specified year

s. The promissory notes shall bear

interest as provided in Section 4(e)(3). The notes shall not be due and payable to the City until

the maturity date of each installment on the note.

Table 1

2021

 

$10 million

2022

 

$10 million

2023

 

$10 million

2024

 

$10 million

2025

 

$10 million

2

0

2

6

 None

2027

 None

2028

 

None

2029

 

None

2030 

$10 million

2031

 

$10 million

(2) The ma

turity d

ates of the pro

missory no

te installments sh

all be

 Augu

st 1St

of the year such payment is due as shown in Table 1 above.

(3) Each promissory note shall provide for the payment ofthe principal

amount plus interest, calculated on an actual/actual basis at the annual rate of three and thirty-

eight one hundredths of a percent (3.38%).
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(4) I f during the term of this Franchise a

 material change in the c

reditworthiness

of Grantee oc

curs, the City may dem

and a letter of

eredit, in the form, am

ount, for a te

rm, and

from an issuer reasonab

ly acceptab

le to the City, to secure

 Grantee's

 obligation to fu

lfil

l

 any

 Bid

Amount obligation not already pa

id by Grantee at th

e time of

 such mate

rial change 

in the

creditworthiness of Grantee, and Grantee s

hall meet such demand. The City requires a minimum

credit rating f

or the issuing financ

ial institutio

ns provid

ing the lette

r of cred

it subm

itted by Gr

antee

to be and re

main of the "A

" categor

y or bette

r for its s

enior unse

cured d

ebt, or equi

valent. If at any

point during t

he term of the letter o

f credit,

 none ofthe

 following Nationally

 Recognized Cr

edit

Rating Agen

cies (Moody's, Stand

ard & Poor's, or Fitch) rate the

 financial

 institution with at least

an "A" catego

ry, then Grantee must im

mediately replace the submitted let

ter of credi

t with one

that is accept

able to the City, or pay the

 remaining notes in fu

ll with intere

st specified he

rein

accrued to that date. All costs associated with the letter of credit shall be the responsibility of

Grantee. The

 letter of credit shall provide

 that the C

ity may

 unilaterally

 draw on the letter

 of credit

to fulfill any Bid Amount obligation not paid by Grantee whe

n due.

(5) Grantee may pay cash in discharge of a promissory note at any

 time before its

maturity date, in which event interest shall be adjusted for

 early payment. The subm

ission of

cash payment shall be upon

 appointment with the

 City Treasurer's

 office.

(6) If the Franchise is not in effect through that date 20 years after the Effective Date

due to termination or forfeiture of the Franchise for an

y reason, then any promissory notes not

yet due sha

ll be void and

 the City shall pay Grantee

 the Pro Rata Partial Refund Amount

calculated as follows: the Bid Amount divided by twenty (20) multiplied by each and

 every year

remaining on the Franchise, plus the remainder

 amount, less any unpaid Bid Amount as of the

date of termination or forfeiture, multiplied by 0.75.

 The remainder amount shall be

 calculated

by dividing th

e Bid Amount by twenty (20), and then dividing it ag

ain by 12, multiplied by the
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number of months remainin

g in the year durin

g which the ter

mination or 

forfeiture occu

rs. As an

example, if this Franc

hise were terminated or fo

rfeited 9 years and

 3 months after the

 Effective

Date (on Oct. 1, 2030), the total Pro Rata Par

tial Refund Amount would equa

l $3.5M x 11

years + $291,667 x 9 months = $3

8.5M + $2.625M - $10M x 0.75= $23

,343,750M. For the

avoidance o

f doubt, the ta

ble below uses the mathem

atical formula descr

ibed above

 and shows

the amount of refund due each year,

 assuming (a) the termination occurs on the annive

rsary of

the Effective Date; and (b) payment ofthe annual Bid Amount for the previous year has already

occurred prior to the date of ter

mination, bu

t the payment due o

n August 1 (if any) has

 not yet

been made. For terminations that do not occur on an anniversary of the Eff

ective Date, the

mathematica

l formula described

 above shall apply. I

 f there

 is a discrep

ancy between the table

below and the math

ematical formula described 

above, the ma

thematica

l formula shal

l contr

ol for

all purposes.

A B C D E

Termination Date Amount Previously Am

ount"Earned" by Column B Minus

(Anniversary of

 

Paid by Grantee to the City at $3.5

 

Column C

Effective Date Prior City

 

million per year

to Aug. 1 Payment)

Anniversary

 

$10 million

 

$3.5 million

 

$6.5 million

Pro Rata Partial Refund

Amount to be paid by City

to SDG&E (Column D

multiplied by .75)

$4.875 million

Date, 2022

Anniversary

 

$20 million

 

$7 million

 

$13 million

 

$9.75 million

Date, 2023

Anniversary

 

$30 million

 

$10.5 million

 

$19.5 million

 

$14.625 million

D

ate

, 2

0

2

4

Anniversary

 

$40 million

 

$14 million

 

$26 million

 

$19 million

Date, 2025

Anniversary

 

$50 million

 

$17.5 million

 

$32.5 million

 

$24.375 million

Date, 2026

Anniversary

 

$50 million

 

$21 million

 

$29 million

 

$21.75 million

D

a

te

, 

2

0

2

7

Anniversary

 

$50 million

 

$24.5 million

 

$25.5 million

 

$19.125 million

D

a

t

e

,

 

2

0

2

8

Anniversary

 

$50 million

 

$28 million

 

$22 million 

$16.5 million

D

a

t

e

, 

2

0

2

9

Anniversary

 

$50 million

 

$31.5 million

 

$18.5 million

 

$13.875 million

Date, 2030
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Anniversary

 

$60 million

 

$35 million

 

$25 million $

 18.75 million

Date, 2031

Anniversary

 

$70 million

 

$38.5 million

 

$31.5 million

 

$23.625 million

Date, 2032

Anniversary

 

$70 million

 

$42 million

 

$28 million

 

$21 million

D

a

te

, 

2

0

3

3

Anniversary

 

$70 million

 

$45.5 million

 

$24.5 million

 

$18.375 million

Date, 2034

Anniversary

 

$70 million

 

$49 million

 

$21 million

 

$15.75 million

Date, 2035

Anniversary

 

$70 million

 

$52.5 million

 

$17.5 million

 

$13.125 million

D

at

e

, 

2

0

3

6

Anniversary

 

$70 million

 

$56 million

 

$14 million

 

$10.5 million

Date, 2037

Anniversary

 

$70 million

 

$59.5 million

 

$10.5 million

 

$7.875 million

Date, 2038

Anniversary

 

$70 million

 

$63 million

 

$7 million

 

$5.25 million

Date, 2039

Anniversary

 

$70 million

 

$66.5 million

 

$3.5 million

 

$2.625 million

Date, 2040

Anniversary

 

$70 million

 

$70 million $0 $0

Date, 2041

(7) In additio

n to and sepa

rate from the Bid Amount in 203

7,2038,20

39 and 2040

,

Grantee shall contribute $5 million per year (a tota

l of $20 million), to the City's General Fund

for the City to use to further the City's Climate Action and Climate Equity goals. Grantee may

make such contributions 

the City's General Fund earlier, bu

t not later, than the year

s indicated.

Such contributions shall not be due i f the Franchise is not in effect for any reason in such years.

Section 5. 

Reports, Dates of Payment to Cily, Audits

(a) On or before the 15th day of February of each calendar year during the term of the

Franchise, as defined in Section 3, and forty-five (45) calendar days after the expiration of the

Franchise term, Grantee shall file with the City Clerk, the original, and with the Chief Financial

O fficer of the City, one copy, of a statement signed by its chief financial officer evidencing the

Gross Receipts dur

ing the prec

eding calendar year 

or fractio

nal calendar yea

r.
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(b) Within ten (10) calendar days after the filing of the statement of Gross Receipts

required to be filed on or before the 15th day o

f February 2022, Gra

ntee shall pay to the City

Treasurer the

 money herein req

uired to be paid by Grantee to

 the City upo

n the basis of the

 data

set forth in said statement. For the avoidance ofdoubt, payment of the Bid Amount shall be

governed by Section 4.

(c) Thereafter, no later 

than the 25th day of F

ebruary, the 25th day of May, the

25th day of August, and the 25th day of November of each calendar year during the term of the

Franchise, Grantee shall pay the City Treasurer one-fourth (1/4) of the money herein required to

be paid by Grantee to the City upon the basis of the data set forth 

in the statement required by

Section 5(a). I

fthe first year

 is a fractional year, Gr

antee sha

ll pay

 quarterly

 amounts

 not paid

 by

the prior Grantee on the basis of the data in the prior Grantee's Gross Receipts for the preceding

year on the dates required herein.

 By this method of payment it is contemplated and understo

od

that Grantee is in effect p

aying the money herein required to be paid by Grante

e to the City under

Section 5(c) on the basis of Gross Receipts for the preceding calendar year and that an

adjustment shall be made as more fully set forth in Section 5(d).

(d) Within ten (10) calendar days after the filing ofthe statement required by

Section 5(a), Grantee shall pay the City Treasurer, or receive as a refund from the City, as the

case may be, a sum of money equal to the difference between the sum of the payments of money

made in accordance with Section 5(c) and the annual payment of money herein required to be

paid by Grantee to the City upon the basis of the data set forth in said statement.

(e) The City Manager, City Auditor, City Attorney, or any designees, at any

reasonable time during business hours, may make examination at Grantee's office or offices, or

through written electronic request and exchange of its Books and Records, germane to and for

the purpose of verifying the data set forth 

in the statements required by 

Sections 5(a) and 

10.
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Grantee shall produce its Books and Records no later than five (5) business days after written

request from the City.

(f) All Books and Records subject to examination in the Franchise shall be kept

within the County of San Diego, or in such other place as the reasonable convenience of Grantee

may require, until at least five (5) years following the termination of the Franchise; and if it

becomes necessary for the City Manager, City Auditor, City Attorney, or any representative

designated by the City, to make such examination at any place other than within the County, then

all increased costs and expenses to the City necessary or incident to such examination and

resulting from such Books and Records not being available within the County, shall be paid to

the City by Grantee on demand.

(g) Disagreements concerning City's access to Grantee's Books and Records shall be

timely referred to the City Manager or specified designee and a designated officer of the Grantee,

and the City and Grantee shall attempt to resolve in good faith such disagreement.

(h) Upon request ofthe City, Grantee shall provide the City with any publicly

available reports filed by Grantee with the CPUC.

(i) In addition to the remedies provided in Section 15, if Grantee fails to make the

payments for the Franchise on or before the due dates as required in Sections 5(b) through 5(d),

Grantee shall pay as additional consideration both of the following amounts:

(1) A sum of money equal to two percent (2%) of the amount due. This

amount is required in order to defray those additional expenses and costs incurred by the City by

reason of the delinquent payment including, but not limited to, the cost of administering,

accounting and collecting said delinquent payment and the cost to the City ofpostponing

services and projects necessitated by the delay in receiving revenue; and
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(2) A sum of money equal to one percent (1%) of the amount due per month

or any portion thereof as interest and for loss of use of the money due.

Section 6. 

Compliance Review Committee and Report

(a) An audit of Grantee's performance of the conditions of the Franchise shall occur

every two (2) years after the Effective Date. The City shall establish a Franchise Compliance

Review Committee (Review Committee) that will consist of five (5) members: three (3)

appointees selected by the City Council and two (2) appointees selected by the Mayor. No

nominee with a conflict of interest shall be appointed to the Review Committee. The Review

Committee shall be a citizens' committee formed pursuant to San Diego Charter section 43(b)

and Council Policy 000-13. The Review Committee shall be created and established by City

Council resolution every two (2) years only for the clearly defined purpose in the resolution,

which shall include the duties in Section 6(b), and shall be temporary in nature and dissolved

upon the completion of the objectives for which it was created. The Review Committee shall be

created, and appointments shall be made, before the end of the first year of each successive

two-year period of the Franchise term. The Review Committee, which shall meet publicly and

comply with the Ralph M. Brown Act, shall establish a mechanism by which members of the

public may communicate with the Review Committee concerning the Franchise.

(b) The City shall use a competitive process to retain a qualified, independent, third-

party auditor (independent auditor) every two (2) years. The independent auditor shall perform

an audit of Grantee's conformance and compliance with all conditions of the Franchise and

produce a written report documenting the work performed and the conclusions reached. The

audit shall address Grantee's fulfillment of financial, operational, documentary, and cooperative

requirements under the Franchise. T

he Grantee shall appoint an executive 

level representative to

serve as the principal person responsible for coordinating with the independent auditor. The audit
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shall be completed and prov

ided to the Review Committee no later

 than sixty (60) calendar d

ays

before the out

side due date

 of the Review Committee's report. 

IfGrantee

 fails to cooperate with

the independent audit, th

e auditor's report shall document the refusal and any reaso

n Grantee

stated for fai

ling to cooperate. T

he Review Committee shall review

 the independen

t auditor's

report and shall provide t

he auditor's report a

nd its own written report and 

recommendations to

the City Council within one hundred

 eighty (180

) calendar da

ys of

 the end of each two-year

period of the Franchis

e term. The R

eview Committee

 shall provi

de a recommendation to the City

Council on the questi

on of the aut

omatic

 renewa

l for the s

econda

ry term of the

 Franchis

e, based

on compliance with the Franc

hise and the 

Energy Coopera

tion Agreement. Gran

tee shall be

given the opportunity to respond in writing to the Review Committee biennial reports a

nd the

recommendation regarding automatic renewal and such written response, i f timely received, shall

be provided to the City Council contemporaneousl

y with the Review Committee's report or

recommendation.

(c) Within ten ( 10) calendar days, Grantee shall comply and cooperate with all

requests ma

de by the City Manager, City Attorney, i

ndependent a

uditor, a

nd City Audito

r, or

designees, whi

ch are reasona

bly necessary

 to verify Grantee's c

ompliance with the terms in the

Franchise. Upon request, Grantee shall provide to the City Manager, City Attorney, i

ndependent

auditor, or City Auditor, or their des

ignees, and at no cost to 

the City, all Books and Records

required to be made available to the City under the Franchis

e, within ten (10) calendar

 days. If

Grantee contends that lega

l restrictions prevent compliance with any part of the request, Grant

ee

shall provide in writing a specific lega

l basis that clearly establishes that the law, the CPUC, or

other agency with jurisdiction requires or prohibits Gr

antee from releasing the request

ed Books

and Records. General references to

 provisions ofthe law or Grantee bus

iness preferences will

not suffice. 

In addition, if Grantee

 is unable to produce the re

quested Books and 

Records within
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e p
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all b
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ot i

n l

ieu o

f, t
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rig
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dit
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er 

Se
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10
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n S
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ll

lim
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m h
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ili

tie

s o

r e
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en
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ee 

tha
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e p

rov

isi

on

s o

f th

e F

ran

chi

se,

 sh

al

l be

 ac

co

mp

li

she

d

 in ac

cor

da

nce

with

 A

pp

lic

able 

La

w a

nd

 w
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e C

PU

C or

 o

th

er 

go

ve

rn

m

en

ta

l a

ut

ho

rit

y h

av

ing ju

ris

dic

tio

n in t

he 

pr

em

ise

s.

(b) 

W

ith

ou

t l

im

itin

g t

he

 g

en

eral a

pp

lica

bil

ity 

of

 the

 fo

reg

oing

 p

ara

gr

aph

, o

r

dim

ini

sh

ing

 in

 an

y w

ay

 the

 si

gn

ifi

can

ce

 an

d c

on

seq

uen

ce

 of G

ran

tee

's d

uty

 to

 co

m

ply

 with

 all

law

s, 

Gr

an

tee

 sh

all s

pe

cif

ica

lly

 ob

se

rve

 an

d f

ully 

com

ply w

ith 

th

e o

rdi

na

nce

s a

nd 

reg

ulati

on

s o

f

th

e C

ity

 a

s p

ro

vi

de

d in

 S

ect

io

ns 

9 an

d 1

0, 

and

 a

ny

 eff

ec

tiv

e A

dm

ini

str

ativ

e M

OU g

ran

te

d

pu

rsu

an

t th

ere

to.

-PA

GE 18 O

F 47

-



0-2021-129)

COR. COPY

(c) Consistent with Sections 7(a) and (b), all operations o f Grantee shall comply with

Good Utility Practice at all times.

Section 8.

 

City Reserved Powers

(a) The City reserves the right for itself to lay, constmet, erect, install, use, operate,

repair, replace, remove, relocate, regrade, or maintain below surface or above surface

improvements of any type or description in, upon, along, across, under or over the Streets of

 

the

City. The City further reserves the right to relocate, remove, vacate, or replace the Streets

themselves. I f the necessary exercise of the City' s reserved rights conflicts with any Poles,

Wires, Conduits, and Appurtenances of Grantee Constructed, Maintained, and Used pursuant to

the provisions of the Franchise, whether or not previously Constructed, Maintained, and Used,

Grantee shall, without cost or expense to the City within ninety (90) calendar days after a request

in writing by the City Manager, containing substantially complete designs for the portion of the

work impacting Grantee's facilities, begin the physical field construction of changing the

location of all corresponding conflicting facilities or equipment. The Administrative MOU will

include more detailed procedures to promote a cooperative working relationship between

Grantee and the City regarding relocations, but shall not control over the Franchise. Grantee shall

proceed promptly to complete such required work in accordance with the Administrative MOU

and within a reasonable time frame as permitted by Good Utility Practice and in accordance with

Applicable Law.

(b) The City and Grantee are currently engaged in litigation related to which party

bears the cost of relocation of Grantee's facilities in conflict with City water projects.

Notwithstanding the language in Section 8(a) of this Franchise, with regard to such costs, the City

and Grantee agree that they will abide by the final determination of the Cali

 fornia courts or

settlement thereof and Section 8(a) shall not supersede any such determination or settlement. Any
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agreem

ents pre

sently 

in effect 

or subse

quent

ly exec

uted be

tween the C

ity and

 Gran

tee rega

rding

the co

st of such re

location

s shal

l remain

 in effect

 unless an

d unti

l such

 final determ

inati

on by the

courts or settl

ement by the C

ity and Grant

ee.

Section 9.

 Administrative Practices

(a) Grante

e's exe

rcise of

 rights 

to ins

tall, m

aintain

, and 

operate 

its fac

ilitie

s in the

Streets o

f the City shall at all tim

es be subj

ect to obt

aining and

 mainta

ining in fo

rce an

Administrat

ive MOU. The A

dministra

tive M

OU shall defin

e Gran

tee's ad

ministrativ

e practic

es

througho

ut the St

reets while

 exercising the Fran

chise right

s; however, the

 Administra

tive MOU

shall not

 be in lieu of or relieve Gra

ntee from complying w

ith the Fra

nchise term

s or ob

taining

more partic

ular permits requi

red for 

Grantee's

 specific p

rojects 

or activi

ties, 

nor sha

ll the

Administrat

ive MOU curtai

l or lim

it Gran

tee's r

ights un

der the 

Franch

ise. T

he Adm

inistrat

ive

MOU shall prescr

ibe the 

catego

ries of 

work tha

t Gran

tee ma

y perf

orm without a

ddition

al

specific

 permits, and

 the categ

ories o f work that w

ill requir

e addition

al specifi

c perm

its. The

Administrati

ve MOU shall be gran

ted by th

e City Manager

 subject t

o the terms and

 procedu

res

of the Fran

chise and

 on such other r

easonable tenn

s as may

 be estab

lished

 by the City Manager

following con

sultation with Grantee and

 other uti

lities using the St

reets. Grant

ee shall apply for

an Administrativ

e MOU within si

xty (60

) calendar days

 after th

e Effectiv

e Date,

 and the

 initial

Administrativ

e MOU shall ex

pire on the sec

ond ann

iversary a

fter the 

Effective D

ate. Each

succes

sive Ad

ministrat

ive MOU shall 

have a 

term of

 two (2) ye

ars. Gra

ntee shall not

 be cha

rged

a fee to o

btain the Administrativ

e MOU. The A

dministrativ

e MOU shall be con

sistent

 with all

terms in the Fra

nchise, s

pecifically includin

g the term

s of Se

ctions 8 

and 9.

 I f there is

 any

conflict b

etween the provi

sions of the

 Franchise

 and the

 provisions

 of the

 Administrati

ve MOU,

the pro

visions 

ofthe F

ranchis

e sha

ll contro

l, and th

e conf

licting

 provisio

ns of the A

dministr

ative

MOU shall be void.
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(b) The Administrative MOU shall include any additional terms agreed upon by the

City and Grantee. Subject to Applicable Law and the requirements of the Franchise, the City

Manager may take due consideration of Grantee's requests regarding provisions of each biennial

Administrative MOU, provided the requests are consistent with and do not confict with the

terms of the Franchise. The City Manager shall determine if the conditions of the Franchise are

fulfilled upon any application for an Administrative MOU and if Grantee's application is

complete. The City Manager shall grant an Administrative MOU within thirty 30) calendar days

after Grantee's complete application. The application shall contain sufficient information for the

City Manager to assure compliance with all the requirements in the Franchise. Grantee shall

apply for each successive Administrative MOU not less than one hundred eighty (180) calendar

days prior to expiration of the prior Administrative MOU. Any Administrative MOU granted by

the City Manager shall be subject to the following conditions:

(1) Upon written request by the City Engineer or their specific designee,

Grantee shall provide to the City within ten (10) calendar days, and immediately in the case of a

City Manager-declared emergency, GIS coordinate data, or other locational records of Grantee's

facilities as the City in its reasonable discretion requires for specific City projects or concerns, in

a form and type determined by Grantee in its reasonable discretion in accordance with Good

Utility Practice. In the Administrative MOU, the City and Grantee may agree on more detailed

procedures for the provision of GIS data including, if feasible, Grantee providing the City secure

electronic access to certain GIS information of Grantee either directly or through an approved

contractor. Although Grantee will make reasonable efforts to provide accurate GIS data to the

City for City's design, engineering and planning purposes, Grantee makes no representations or

warranties to the City or any of its agents, contractors or representatives that such GIS data may

be relied upon for field work. The GIS data shall not be a substitute for the City's required
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conflict c

heck and dig alert obligations

 prior to 

starting a

ny field work. In cases of

 emergency, 

at

the reque

st of the City, Gran

tee shall have 

the appro

priate G

rantee

 staff p

romptly o

n site 

to

support the

 City in emergency ope

rations.

(A) Grantee'

s content

ion that inf

ormation is confi

dential sh

all 

not

relieve Gran

tee from the duty

 to produce 

the inform

ation to City. Gran

tee ackno

wledges th

at any

information r

equired to be subm

itted or provided 

in fulfillment of

 the obligations 

of the

Franchise

 is a public record

 subject to

 disclosu

re in response

 to a C

alifornia

 Public Records 

Act

(California G

overnment Code secti

ons 625

0 - 6276

.48) (C

PRA) re

quest, un

less the 

City or a

court of

 compete

nt jurisd

iction determines that a

 specific e

xemptio

n to the CPRA applies.

 I f

Grantee s

ubmits inform

ation clearly ma

rked co

nfidentia

l or propr

ietary, th

e City shall protec

t

such info

rmation a

nd treat it w

ith confide

ntiality 

to the exte

nt perm

itted or

 required 

by law;

provided

 however, tha

t the City shall assume no liab

ility for 

having ac

cess to Grantee

's recor

ds

for officia

l City purpose

s except

 by a judgm

ent in a cou

rt of com

petent

 jurisdiction

 upon

 a claim

arising fro

m the esta

blished acti

ve negligence,

 sole negligence,

 or willfu

l misconduc

t of the 

City,

its officer

s, agents, 

or employees. It 

shall be Gra

ntee's resp

onsibility

 to prov

ide to th

e C

ity the

specific 

legal ground

s on which 

the City can rely in withho

lding i

nformati

on from pub

lic

disclosure sh

ould Grantee

 request th

at the City withhold su

ch inform

ation. General referen

ces to

sections o

f the law will not suf

fice. Ra

ther, Gra

ntee shal

l provid

e in writing a

 specific l

egal basis,

including citation

s to applicable case law or other law,

 that reasona

bly establishes the

 requested

information i

s exempt fr

om disclosure. G

rantee agrees t

o defend a

nd indem

nify City to

 the

extent the C

ity is sued for w

ithholding from disclosure infor

mation deemed confiden

tial by

Grantee. If, a

t the time the documents are pro

vided to the City, Gran

tee does no

t provide in

writing a sp

ecific legal basis for r

equesting the

 City to treat the

 information

 as confid

ential, to

protect i

t from release, an

d to withhold allege

d confide

ntial or p

roprieta

ry infor

mation from
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CPRA requests, the City is not required to treat the information as being confidential and may

release the information as required by the CPRA. When reviewing any request by Grantee for

confidentiality, the City will consider Ca

lifornia Government Code sectio

n 6254(e), which

provides a CPRA exemption for records concerning geological and geophysical data relating to

utility syste

ms development that are 

obtained in confiden

ce from any person.

(B) The City shall not be required to execute any non-disclosure

agreement with Grantee to obtain prompt confidential access to Grantee's records for its

facilities in City Streets except by order of a state or federal governmental agency or court

having jurisdiction to impose such requirement. Absent such order, the City may, but shall not be

required, to execute non-disclosure agreements with Grantee respecting the locations of

Grantee's facilities.

(2) Grantee's

 rights to us

es in the Streets

 exist subj

ect to City uses of

 the

Streets unless Grantee's rights are in easement or fee, in which case the Franchise does not

control. At all times the City's superior reserved rights to uses of the Streets shall be preserved

under Section 8. No provision of an Administrative MOU may be written or construed to modify

that explicit reservation which shall be controlling at all times.

(3) With respect to any and all City work in the Streets, the costs of protecting

Grantee's high voltage transmission facilities including any personnel, stand-by safety engineers

or similar service for the protection of Grantee's facilities and employee and public safety which

may be necessary for any City-controlled excavation or other work shall be at Grantee's sole

expense; provided however the cost of protecting Grantee's distribution level facilities shall be

paid by the City. Upon written request from the City or an authorized agent Grantee shall within

ten (10) calendar days, or as soon as practicable in the case of emergency, arrange the on-site

presence of any standby safety engineer that Grantee or City deem necessary for the protection
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of Gran

tee's

 faci

lities. 

If Gra

ntee pro

vide

s any o

ther 

mun

icipa

lity w

ith m

ore

 favor

ab

le term

s fo

r

the 

stand

-by 

safet

y ser

vices

 des

crib

ed i

n this

 sec

tion

, Grante

e sh

all n

otify

 City i

n writing

 within

ten (10) calenda

r day

s and

 ther

eafte

r mak

e such

 term

s av

ailab

le to

 the

 City.

(4) 

In its

 applicatio

n for

 an Administra

tive

 MOU, Gran

tee sh

all sub

mit t

o the

City a

 list 

ofpr

ojects

 and 

activ

ities 

Gran

tee p

lans to

 per

form

 in th

e tw

o years

 cove

red b

y the

Adm

inistrat

ive 

MOU (Tw

o-Year P

lan). T

he Tw

o-Y

ear P

lan sh

all ca

talog

 plann

ed ac

tiv

ities

 by

leve

l of d

isrup

tion

 and by t

he am

ount

 of coord

inati

on with City staf

f the

 activi

ty requ

ires. T

he

activ

ities 

may 

be c

lassif

ied as: (

A) regu

lar ma

intena

nce f

or wh

ich no

 stree

t disr

uptio

ns or

 traffi

c

contro

l plans a

re exp

ected

; (B

) minor

 repa

irs or

 cons

truction

 whic

h will requ

ire tr

affic 

permits

and c

ontro

l for

 less 

than

 thirt

y (30) ca

lenda

r day

s (C) m

ajor 

repa

irs or

 cons

truc

tion

 which 

are

expec

ted to

 requ

ire su

bstan

tial perm

itting

 from

 the C

ity, im

pact

s to tra

ffic or 

surro

undin

g

prop

ertie

s, or

 whic

h ma

y per

sist 

for m

ore

 than thi

rty (

30) ca

lendar

 days

; and 

(D

) ut

ilities

unde

rgro

undin

g proje

cts to be 

coord

inate

d w

ith the 

City. T

he T

wo-Y

ear Plan shal

l cons

titute

 the

unde

rstand

ing betw

een the C

ity and

 Gra

ntee a

s to th

ose act

ivit

ies ant

icipate

d to

 requ

ire

coord

inatio

n with the

 City an

d oth

er uti

lities

. If ther

e are

 chang

ed ci

rcum

stanc

es reg

ard

ing 

the

use o

f City S

treets

, the 

City M

anag

er m

ay re

quir

e adj

ustments 

to Gra

ntee's 

sche

duled ac

tivitie

s

to accou

nt for

 such 

condi

tions o

r may

 allow

 devi

ations

 or ch

anges

 to Gran

tee's

 Two-Y

ear Plan

at G

rante

e's re

ques

t, an

d Gra

ntee

 sha

ll co

oper

ate unles

s re

liabi

lity,

 saf

ety, o

r co

mp

lianc

e

obligat

ions 

mak

e suc

h adj

ustments

 imp

ractic

al. G

rante

e sh

all p

romp

tly i

nform th

e City i

f its

plans ma

terially cha

nge unde

r any Two-Year Plan.

(5) 

Gran

tee sha

ll fully co

oper

ate with th

e City'

s uses

 of the

 Str

eets, in

clu

ding

for t

he C

ity's

 cons

truct

ion, m

ainte

nanc

e, an

d rep

air o

f City

 utili

ties. T

he C

ity w

ill es

tablish

 or

conti

nue t

o oper

ate a 

Joint 

Utili

ties C

oor

dina

ting

 Com

mitte

e (Coo

rdi

natin

g C

ommitte

e) or

similar b

ody in

 which

 Gra

ntee sh

all b

e a m

ember

 and a

ctive p

articip

ant. T

he p

urpos

e of the
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Coordinating C

ommittee shall be to review and make rec

ommendatio

ns to all ut

ilities a

nd the

City on matters r

egarding utility in

stallations and

 operations 

within the pub

lic rights-

of-way. The

Coordinating C

ommittee shall be chaired by the City Manager or de

signee. The C

oordinating

Committee shall meet a minimum of four times each fiscal ye

ar. The Coordinating Committee

shall give due 

consideration

 to Grantee's

 Two-Year Plan and to activities

 and projects t

he City

has planned in the two-year cycle. The City will encourag

e the partic

ipation on the Coordi

nating

Committee of other utility e

ntities lawfully using the

 Streets, including telephone a

nd cable

service comp

anies. Grantee

 shall recognize that othe

r utilities ma

y have right

s of

 use in the

Streets that 

are not grant

ed by the C

ity, and will endeavor 

to efficient

ly commu

nicate and

schedule to minimize interfe

rences o f utility work with the use

s of

 the St

reets an

d adjoinin

g

property, for 

the public welfare and f

or the ben

efit of all parties 

in the perf

ormance ofth

eir

planned work. The Coordinating Committee may, by agreement of the City and Grantee,

establish standing

 subcommittees and m

ay assign tasks to, and

 receive reco

mmendation

s from,

such su

bcomm

ittees a

s it may 

deem nece

ssary.

Section 10.

 

Undergrounding of Facilities

(a) The prior Gr

antee has bee

n engaged i

n a program

 of convertin

g to underground

certain of its facilities

 in accordance with Rule 20 of the CP

UC, Grantee mus

t budget prior to

 the

end of each calendar year ce

rtain sums of money for said

 program for the next

 succeedin

g year

and allocate these 

sums to undergroundin

g projects i

n the various

 governmenta

l jurisdicti

ons

throughou

t the Gra

ntee's ent

ire electric se

rvice terr

itory. In 2002, the

 prior

 Grantee i

ncreased

 the

amounts of money budget

ed for undergro

unding as

 a portion

 of the cons

ideration 

for the granting

of the rights a

nd privilege

s contained 

in this franchis

e by app

lying to the CPUC for a

 Municipal

Undergroundin

g Surcharge.

 Section 10 pr

ovides for t

he continua

tion ofunderg

rounding of

overhead lines

 and poles in the City as provide

d herein. The

 City and Grantee 

shall desig

nate
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liaisons to coordinate and communicate undergrounding activities within the City for purposes of

enhanci

ng comm

unication between the City and SD

G&E.

(b) As long as Rule 20 or its s

uccessor tariff

 remains in effect, G

rantee shall apply to

the CPUC for authority to budget amounts of money for the undergroundin

g of existing overhead

facilities to reach a sum which is equal to four and

 one-half percent

 (4.5%) of said Gross

Receipts as def

ined in Secti

on 1 (e), with 1.15% of Gros

s Receipts to

 be included within the

 base

rates, and 

3.35% in the form of a municipa

l underg

rounding s

urcharge.

(c) Prior to the Commencement of Operations Date, the prior Grantee applied for

Municipal Undergrounding Surcha

rges from the CPUC, resulting in the issuanc

e of

Resolution E-3788 which approved a M

unicipal Undergrounding Surch

arge of 3.53%.

Resolution E-3788 also approved

 an additiona

l franchise fee

 differentia

l surcharge of 0.3

5%.

Grantee shall in good faith support th

e continued effectiveness of

 Resolution E-3788 as it existed

on the Commencement of Operatio

ns Date and remit such collections to City as pro

vided in

Section 5.

(d) Grantee shall regularly apply to the CPUC for Rule 20 or

 successor program

funding for the City in amounts equal to 1.15% of Gross Receipts. Grantee shall provide for such

amounts in its applications and in good faith support Commission approval, prov

ided Grantee

shall not be responsible if the Commission authorizes lesser amounts or modifies or terminates

the program

. Grantee shall

 annually rep

ort to City in writing the

 percentage of Gro

ss Receipts

received for the City for that year in Ru

le 20 or successor program

 funding.

(e) Until and un

less City elects to

 assume the obligatio

n, Grantee

 shall

 be

responsible, to the extent within the reasonable control of Grantee, for ensuring that all funds

allocated for any calendar year, are expended before the end of the succeeding calendar year,
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provid

ed that

 Grante

e and 

City may

 agree i

n a writ

ing app

roved

 by reso

lution

 of the

 City

Council.

(f) 

Grant

ee sha

ll provide to the

 City all system

 info

rmat

ion nece

ssary 

to plan 

and

design M

unicipal Undergrou

nding Sur

charge-

funded pro

jects, in

cluding

 system infor

mation

necessary

 to prepar

e both planning-leve

l and des

ign-leve

l project

 cost est

imates. 

Grantee 

shall

cooperate with the City to provide efficient a

nd cost-effective execut

ion of planned projects,

including, 

but no

t limited to 

(1) provid

ing timely acce

ss to in

format

ion the City de

ems releva

nt

and neces

sary to evaluate pric

ing for pr

oject desig

n servi

ces; an

d (2) ensur

ing the t

imely de

livery

of project

 support

 services upon

 receipt

 of substan

tially comp

lete plans fro

m the City, in

cluding

design review and in

spection

s neces

sary for t

he accep

tance of

 infrastru

cture con

struction

contracte

d and man

aged by 

the City, to the 

extent m

utually agr

eed by the C

ity and Grantee 

in the

Undergro

unding MOU, which

 agreem

ent shall n

ot be un

reason

ably

 withheld or delaye

d.

(g) The prior G

rantee

 and City entere

d into a

 Memorandu

m of Understan

ding

Regarding 

Implementation of Franc

hise Undergrou

nding Ob

ligations (

"Undergr

ounding 

MOU")

approv

ed by City Counci

l Resolution No. R-29589

2 on Decem

ber 11, 2

001. Within

 sixty

 (60)

days of the adoption

 of the Administrative MOU, the parti

es sha

ll negot

iate a new

 or amended

Undergrou

nding MOU, which

 shall be pres

ented to the City Council for

 approv

al by resolution.

The new

 or amended Undergrou

nding MOU shal

l establish a w

ritten

 protoco

l for d

esign and

construc

tion and for 

other related ma

terials and

 service

s necessar

y for M

unicipal Undergrou

nd

Surcharg

e-funded 

projects

 in a ma

nner that co

mplies with both the 

City's 

ordina

nces and

policies for p

rocurement, un

less otherw

ise prohibi

ted by A

pplicable Law,

 and satis

fies Grante

e's

and CPUC rules and re

gulations t

o assure 

safety and

 quality, as

 established 

in CPUC General

Orders. The 

Underground

ing MOU shall provide for 

timely access t

o informat

ion, timely

delivery ofpric

ing proposa

ls with commercially reasonable assurances,

 and timely delivery of
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proje

ct su

pport

 serv

ices.

 If in the

 nego

tiatio

n of the U

nde

rgroun

ding 

MOU G

rantee

 cont

ends

 that

laws pre

vent

 adhe

renc

e to the C

ity's 

ordin

ance

s an

d policie

s, Gra

ntee

 shal

l pro

vide 

in writi

ng a

speci

fic le

gal bas

is that

 clearly

 estab

lishes

 that t

he C

PUC or ot

her ag

ency 

with jur

isdict

ion

requir

es or 

prohib

its G

rantee

 from following

 these

 ordina

nces

 and

 policie

s, inclu

ding,

 if 

Grante

e

so co

ntend

s, any

 pro

hibiti

on on City, C

PUC, an

d public ac

cess

 to B

ooks a

nd Recor

ds reg

ardi

ng

the ch

arges 

and e

xpen

diture

s of t

he M

unici

pal U

nderg

roundi

ng 

Surcha

rge fu

nds.

 Gener

al

refer

ence

s to prov

ision

s of t

he 

law or 

Grantee

 bus

iness p

refer

ence

s will no

t su

ffice

. If the

re is

any d

isagr

eement 

in the 

nego

tiati

on of th

e new U

nderg

round

ing M

OU, t

he d

isput

e res

olut

ion

proc

edur

es in

 Sec

tion 

17 s

hall ap

ply.

(h) 

The

 new or a

mende

d U

nderg

roun

ding

 MOU prov

ided 

for 

in S

ection

 10

(g) sha

ll

provid

e for th

e coord

ination

 and ex

ecution

 of

 the M

unicip

al Underg

roundi

ng Su

rcharge

progr

am, in

cludin

g provi

sions 

for de

sign and c

onstr

uction

 by Gr

antee, 

for r

eimbu

rsement 

of

Gran

tee by C

ity, for 

desig

n and

 const

ructio

n by C

ity in

 circum

stanc

es wh

ere C

ity and

 Grant

ee

agree, o

r as de

termined in 

the Undergro

unding 

MOU, it i

s more a

pprop

riate fo

r the City to

contr

act fo

r work, f

or co

mplianc

e with Gra

ntee a

nd CP

UC sta

ndard

s, and o

ther 

appro

priate

administrative matters.

(i) 

Expen

ses dir

ectly a

nd exclusive

ly related to und

erground

ing e

lectric in

frastru

cture

and in

direct c

osts re

asonab

ly related t

o the 

progra

m are r

eimbur

sable from

 Mun

icipal

Undergro

unding

 Surch

arge fu

nds, bu

t shall 

exclude payments fo

r exe

cutive 

incen

tives 

and

bonu

ses, a

nd an

y ind

irect c

osts n

ot rea

sonab

ly re

lated

 to the pr

ogram.

 The c

ontrac

ting a

nd

accoun

ting for 

Munic

ipal Undergro

unding 

Surcha

rge-fu

nded projec

ts shall b

e separ

ate fro

m and

not co

mingled w

ith the co

ntrac

ting an

d acc

ountin

g for

 any

 other

 projec

ts or

 work. 

Contrac

ts for

projec

ts for 

which

 Gran

tee w

ill apply fo

r pay

ment fro

m Munici

pal Under

groun

ding S

urcha

rge

funds 

shall n

ot cont

ain non-d

isclosure

 clauses

 by whi

ch Grant

ee may

 assert 

that City m

ay not
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confidentially review such contracts and related documents. The Undergrounding MOU shall

describe the accounting information and documentation Grantee shall include with all invoices for

the undergrounding work submitted by Grantee for payment from the Municipal Undergrounding

Surcharge funds.

(i) Grantee shall provide the City access to all Books and Records for Grantee

processes and contracting describing costs for which Grantee requests reimbursement from the

Municipal Undergrounding Surcharge fund. Grantee shall cooperate with the production of any

Books and Records requested by the City to verify payment of Grantee's invoices to be paid

from public funds, all in accordance with Section 10(g). Furthermore, Grantee shall submit to the

City on an annual basis Grantee's average undergrounding costs per mile under the Municipal

Undergrounding Surcharge program, calculating using the "miles installed" methodology further

described in the Undergrounding MOU. It is the intent of Section 10(i) to provide and explicitly

emphasize that Municipal Undergrounding Surcharge funds as authorized by the CPUC for the

Franchise are City funds, and therefore the City shall have access to all Books and Records that it

reasonably deems necessary to verify expenditure of said funds. Upon request of the City

Manager, City Attorney, City Auditor, or their designee, Grantee shall provide all requested

Books and Records reasonably necessary to verify charges to or expenditure of Municipal

Undergrounding Surcharge undergrounding funds within ten (10) business days.

(1 The City shall determine and prioritize undergrounding projects, emphasizing

undergrounding in communities ofconcern and high fire threat areas, and will establish project

timelines according to the Underground Utilities Procedural Ordinance (San Diego Municipal

Code Chapter 6, Article 1, Division 5, sections 61.0501 - 61.0519), in coordination with

Grantee. Grantee shall cooperate with the City by including in its Two-Year Plans required by
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vid
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 b
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City

 to 

G

ran

tee

 in

 a

m
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ne

r w

hic

h 

re
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on

ab

ly 

co

or

di

na

tes

 th

e s

ch

edu

le

s o

f th

e p

art

ies

.

(1)

 

Se

ct

ion

 1

0 

is 

in

te

nd

ed

 on

ly

 to

 be

 a 

po

rti

on

 of

 the

 co

ns

ide

ra

tio

n to

 be 

p

ai

d b

y

Gr

an

tee

 to

 th

e 

City

 fo

r t

he

 ri

gh

ts

 an

d p

riv

ile

ge

s g

ra

nte

d h

er

ein

 an

d th

er

efo

re

 it 

do

es n

ot 

cr

eat

e 

or

co

nf

er

 an

y r

ig

hts

 or

 ob

lig

at

ion

s to

 an

y p

er

son

 o

the

r t

han

 th

e C

ity

 or

 Gr

an

tee

. S

ec

tio

n 

10 

sha

l

l no

t

be

 d

ee

med

 in

 an

y w

ay

 to

 b

e a

n im

pa

irm

en

t o

f th

e C

ity

's 

ri

gh

ts 

as

 m

or

e p

arti

cu

la

rly

 set

 for

th

 in

Section 8.

Se

cti

on

 1

1. 

C

oo

pe
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tio

n w

ith

 C

om

m

un

ity

 C

ho

ice

 A

gg

re

ga

tio

n

Gr

an

tee

 sh

all c

oo

pe

ra

te 

w

ith

 th

e C

ity

's 

ex
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ci

se 
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ht 
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 pr

ov

id

e C

o
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un

ity

C

ho

ic

e A

gg

re

ga

tio

n (C

CA) 

to c

us

tom

er

s i

n th

e 

City

 pu

rs

ua

nt

 to

 C

ali

fo

rn

ia 

Pu

blic

 U

t

iliti

es

 C

ode

se

ct

io

ns

 3

31.1

 a

nd

 3

66

.2,

 a

s m

ay

 be

 am

en

de

d 

fr

om

 ti

me t

o tim

e. 

Su

bje

ct
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 A

pp

lic
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 L
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ing
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ct
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 c

om
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ity
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t 

ind
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 be
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ee

n C

CA c

us
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ran
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e

bu
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led

 se

rv

ice

 cu

sto

mers

, G

ran

tee

 sh

al

l co

op

er

at

e w

ith

 th

e C

ity

 in

 an

y C

ity

 de

cis

ion

 to

 be

 a

co

m

m

un

ity

 ch

oic

e a

gg

re

ga

to

r, 

in

de

pe

nd

en

tly

 o

r t

hr

ou

gh

 a

 jo

in

t p

ow

er

s a
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ee

m

en

t w

it

h 

oth

er

m

un
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al a

uth
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iti

es,

 an

d 
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 all s
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h 
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d

 by
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 fo
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 C
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n o
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. G
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e s
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ll
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 all
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m
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e b

y t
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A C

od

e 

of
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ndu
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d b

y D

ec
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-1

2-0
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 C
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the City in achieving its goals of reducing carbon-based greenhouse gas emissions related to

generation of the electricity used by customers in the City's corporate boundaries and reducing

other greenhouse gas emissions in the City through increased electrification of transportation.

Grantee's acceptance of the Franchise includes Grantee's understanding of the City's policy

objectives, and, subject to Applicable Law, its willingness to assist in good faith the City's goal

of having all electricity used in the City generated from renewable fuel sources by 2035,

including to the greatest extent practical and lawful, through local customer-control

led

distributed energy resources. Grantee shall cooperate, subject to Applicable Law, with all the

City's efforts to have distributed energy resources located in the City more completely and

increasingly integrated with the operation of Grantee's electrical distribution system. Grantee

accepts that the City will support economic mechanisms to foster development of local

renewable fueled electric distributed resources, electric storage, microgrids, electric

transportation, and other technologies to be increasingly integrated with the design and operation

of Grantee's electric distribution system. Grantee shall cooperate with the City in good faith

toward fulfillment of these objectives in an Energy Cooperation Agreement as provided in

Section 12(c), on a timetable that meets the City's Climate Action Plan, and with the City's

understanding that many of the objectives are or will be subject to factors controlled by State

legislation and orders of the CPUC.

(b) Energy Justice. Grantee shall cooperate with the City toward attainment of

environmental and social justice in the provision of electric service. Grantee shall support the

City's 2019 Climate Equity Index and any subsequent versions or revisions. Grantee shall use

good faith efforts to assist the City in fulfillment of Climate Equity Index recommendations,

including (1) to assist the City in seeking and providing grant funding opportunities to support

community engagement and invest in areas with very low to moderate access to opportunity, or
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by Grantee, including legislation, order

s, and considerations f

or all customers (and not on

ly those

located in the City or immediately interested in a subject), as to why any policy cannot be

implemented. The Energy Cooperation Agreement shall include discussion of opportunities for

the City and its citizens, especially those citizens with low or moderate income, to gain access to

energy efficiency, distributed energy resources, evolving technology, and transportation

electrification programs and grants that are made available by the CPUC and California Energy

Commission. The Energy Cooperation Agreement describes (1) Grantee's 

planned efforts to

make opportunities available to City (and to other qualifying customers) to participate in

Grantee's State-authorized energy efficiency, distributed energy, emerging technology (including

Electric Program Investment Charge opportunities, as applicable), and transportation

electrification program funding; (2) efforts that Grantee may take to support City's Municipal

Energy Strategy and to making building energy efficiency resources as accessible as possible for

the City and other customer building owners; (3) available programs and approach to how

Grantee's proposals will give due consideration to the City's climate action goals and to the

City's position and ability to partner with Grantee toward fulfillment of those goals, including

through building codes, building energy benchmarking, deployment ofrenewable and storage

distributed energy resources, microgrids, and electric transportation on City Streets.

(d) Modìcation and Continuation of Energy Cooperation Agreement. The Energy

Cooperation Agreement may be modified to adapt to evolving circumstances at the request of

Grantee, provided that the request for modification is reasonable and any amendment is approved

by the City Council, which modification shall not be unreasonably refused, withheld or delayed.

Grantee shall cooperate in good faith with any reasonable request by City for modification to the

Energy Cooperation Agreement. The Energy Cooperation Agreement shall remain effective

during the secondary term provided in Section 3(b).
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any Claims or liabilities regarding the award, amendment, renewal or extension of the Franchise

to Grantee.

(b) Concurrent with the acceptance of the Franchise by Grantee, and as a condition

precedent to the effectiveness of the Franchise, and in partial performance of the obligations

assumed herein, Grantee shall procure and maintain at Grantee's expense for the duration of the

Franchise from an insurance company that is admitted to write insurance in California or that has

a rating of or equivalent to A:VIII by A.M. Best & Company the following insurance against

Claims for injuries to persons or damage to property which may arise from or in connection with

the Franchise by Grantee, its agents, representatives, employees or subcontractors:

(1) Commercial General Liability (CGL): Insurance Services Office

Form CG 00 01 covering CGL on an "occurrence" basis, including products and completed

operations, property damage, bodily injury, and personal and advertising injury, with limits no

less than twenty-five million dollars ($25,000,000) per occurrence. If a general aggregate limit

applies, either the general aggregate limit shall apply separately to this Franchise or the general

aggregate limit shall be twice the required occurrence limit.

(2) Automobile Liability: ISO Form Number CA 00 01 covering any auto

(Code 1), or if Grantee has no owned autos, hired (Code 8) and non-owned autos (Code 9), with

limits no less than five million dollars ($5,000,000) per accident for bodily injury and property

damage.

(3) Workers' Compensation: as required by the State of California, with

Statutory Limits, and Employer's Liability Insurance with limits no less than one million dollars

($1,000,000) per accident for bodily injury or disease.

(c) Policies must be endorsed according to the following requirements:
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 respons

ible for re

pairing the Streets 

to a cond

ition better

 than

existed p

rior to G

rantee's w

ork being perfor

med except as

 required b

y Applicable Law

. For

 the

avoida

nce of doubt,

 if Gra

ntee's o

peratio

ns caus

e the need 

for a re

pair to a st

reet, s

idewa

lk, curb

,

or gutter,

 which because 

of a chan

ge in Applicable Law must be

 built to new standard

s, Grantee

shall repair 

or build t

he street

, sidewalk, curb

, or gutt

er to such new standa

rds. Grant

ee may
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make r

epairs t

o stree

ts, sid

ewalks, cu

rbs, a

nd gutt

ers itse

lf at its ow

n cost in

 accord

ance with

City sp

ecific

ations 

if the 

same can be do

ne witho

ut und

ue inc

onven

ience 

to the 

public 

use of

 the

streets.

Section 15.

 

Forfeit

ure, Te

rmination

, and O

ther Remedies

(a) Interpre

tation: The Fr

anchise 

is granted 

upon each

 and eve

ry cond

ition her

ein

contain

ed and 

shall be st

rictly c

onstrued 

agains

t Grant

ee. Nothing 

shall

 pass

 by the Fr

anchis

e

granted

 to Gr

antee u

nless gr

anted i

n plain and 

unambig

uous ter

ms. Ea

ch of

 the Fr

anchise

conditi

ons is a

 materi

al and es

sential condi

tion to the gr

anting of

 the Fran

chise

. The C

ity and

Grant

ee ac

know

ledge 

the im

portan

ce of

 inform

al disp

ute res

olution proce

dures a

s set 

forth in

Section 1

7(a), including, b

ut not lim

ited to, info

rmal discussio

ns and reaso

nable an

d good fa

ith

attemp

ts to re

solve iss

ues at t

he app

ropriat

e level an

d in the most ex

peditio

us man

ner possi

ble.

However, i

f such i

nforma

l attem

pts at

 resolution desc

ribed i

n Sec

tion 17(

a) and 

(b) do n

ot

resolve the

 issue,

 then the r

emedies i

n this

 Sectio

n 15(a

)(b)(c)(

 

f) and (g) sh

all app

ly. If

 Gran

tee

fails, n

eglects, o

r refuse

s to comply with any of the 

condit

ions of

 the F

ranchise,

 and if

 such

failure

, neglect or

 refusa

l shall

 conti

nue for

 more than thirty

 (30

) calendar

 days

 after 

written

demand

 by the

 City Manager 

for com

pliance

, then the C

ity may 

exercis

e the rem

edies p

rovide

d

in Section 15.

() Breach

 of the F

ranchise: Rem

edies As

ide from Term

ination: 

If Grante

ebreache

s

the Franc

hise by fa

iling, ne

glecting

, or refus

ing to comply with any 

o f the condit

ions o f the

Franch

ise, and

 if such

 failure,

 neglect, or 

refusa

l shall contin

ue for m

ore than

 thirty 

30) calendar

days af

ter wri

tten deman

d by the

 City Manage

r for c

omplianc

e, or as 

otherwise req

uire

d by the

terms herein

, then the C

ity may

 invoke 

the pr

ocedure

s set for

th in Section 

17, an

d upon

 obtainin

g

a final and

 non-ap

pealab

le judg

ment th

at the

 Franch

ise

 has bee

n breach

ed fr

om a court

 of

competen

t jurisdic

tion as set

 forth in Section

 17, (1

) may o

btain al

l rights a

nd remedies a

llowed
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by law with the excepti

on of termination including m

oney damage

s, declaratory relief, speci

fic

performa

nce, and m

andatory 

injunctio

n and (2) may also pursue the

 remedy of termination

pursuan

t to Sec

tion 155(c).

) Breach of the Franchi

se: The Re

medy of Termination

: \n addition to th rights

and remedies set fort

h in Section 1

5(b), i f the City Manager 

in consultation with the C

ity

Attorney recom

mends that the

 City terminate the Fran

chise, by propo

sing a reso

lution to the City

Council to terminate the Fra

nchise, the City may t

hen, after ob

taining a two-thirds vo

te of t

he

members of

 the City Council, term

inate the Fra

nchise an

d all th

e rights, 

privileges a

nd the

Franchise sha

ll be at an end. If such te

rmination were to occur, the pr

ovisions of Sectio

n 4 shall

apply, including but not

 limited to thos

e that apply to the Bid Amount. Th

ereupon and

immediately, Grantee sh

all surrende

r all rights

 and privi

leges in and to the Franchi

se. The

remedies and pro

cedures outlin

ed or provide

d in this Section 15

(c), including termination, sha

ll

be deemed to be cumulative.

ld) The City's Right to Vo

id the Automa

tic Renewaf

or Seconda

ry Tenn: Th

e Parúes

agree tha

t the City reserv

es the rig

ht to void the

 automa

tic ren

ewa

l for the

 seconda

ry term

 that

 is

describe

d in Sect

ion 3(b). Voiding the 

automatic 

renewal for 

the sec

ondary ter

m does 

not impact

the grant of the Franchi

se for the fir

st ten (10) year 

term. The City's right t

o void the au

tomatic

renewal only applies to the secondary

 ten (10) year ter

m of the F

ranchise. No later than thirty (3

0)

calendar da

ys prior

 to the tenth

 anniversa

ry of th

e Effect

ive Date, 

and no ear

lier

 than the ninth

anniversary o

f the Effecti

ve Date, the 

City may void the autom

atic renewa

l ifthe City, throug

h

action of a two-thirds vote o

f the members of

 the City Council, votes t

o void the

 automatic

renewal. Voiding the automatic

 renewal does

 not require a finding

 of any bre

ach by Grantee. If

the automati

c renewal provision 

is invoked such that t

he secondary 

term is terminate

d, the
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provision

s of Section

 4 shall apply, including

 but not

 limited to th

ose that 

apply to

 the Bid

Amount.

(e) Termination due 

to Municipaüzation 

Ordinance: In addit

ion to the re

medies set

forth in Secti

on 15(b) and (c), the City also has the right to ter

minate the F

ranchise if the

 City

Council, o

r the electors o

f the C

ity, adopt 

an ordinanc

e that au

thorizes

 the City of San Diego to

municipalize

 the provision

 of electric services 

in the City o

 

f San Diego, pursuant

 to Section 

104

of the City Charter or o

ther Applicable Law. T

he City's right t

o term

inate purs

uant to this

Section 15(e) shall be a rig

ht reserved by

 Applicable Law to the City Council

 and City electors

and may be exer

cised at any time during the

 Franchise t

erm. If such

 termination were to occur,

the provisions

 of Section 4 shall apply, including but n

ot limited to those tha

t apply to the Bid

Amount.

(f) Liquidated Damages, The City and Grantee

 recognize and agree

 that certain

breaches of specified conditions 

in the Franchis

e by Grantee will result in damages to the City.

The City and Grantee further

 recognize

 that the cost

 of postp

oning servi

ces or projec

ts, or other

delay expenses,

 may not pra

ctically warra

nt termination of the Franch

ise by th

e City u

nder

Section 15(c

) or require spe

cific proof of

 damage by the City under 

Section 15(b).For suc

h

specified con

ditions and l

imited periods o

f Grantee brea

ch, at the City's sole dis

cretion and

election, liquid

ated damages

 as set forth w

ithin Section 15(

f) and (

g) sha

ll be as

 an alternative

remedy to those prov

ided elsewhere in

 Section 

15, provided

 that such 

liquidated

 damages

 shall be

the sole remedy available to the City for any su

ch breach if

 City elects to c

ollect liquidat

ed

damages. Th

e City, instead o

f pursuing liquida

ted damages 

under Sect

ion 15(f

), may elect to

pursue other remedies available to it under this Secti

on 15, but any such pursuit of other remedies

shall be an election. For the abse

nce of doubt, the City may either collect liquidated da

mages

under Section 

15(g) or pursue

 alternative rem

edies for bre

ach under Section 

15(b) and

 (c), but
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may not p

ursue bot

h. The City-elected li

quidated d

amage a

ssessments sha

ll be app

licable on

ly to

Grantee 

breache

s of the condit

ions sp

ecified in

 Section

 15(g), and only for

 the maxim

um time

period

s prov

ided in 

Sectio

ns 15

(f) and (

g).

(1) If the City elects th

e remedy of liquid

ated damages 

for th

e breach 

of any

of the sp

ecified co

nditions in

 Section

 15(g), it sha

ll de

liver wri

tten notice

 to Gran

tee of 

the

breach a

nd the da

te on which th

e breach c

ommenced, a

nd the not

ice shal

l provid

e Grantee

 the

same thirty (30

) calendar day ri

ght to cure provided

 in Sectio

n 15(b). If

 after the 

thirty (30)

calendar da

ys from

 notice of

the breac

h, the con

dition has no

t been cure

d or ju

stified 

to the

satisfaction of the City Manager, at City's election the rem

edy of liq

uidated 

damages 

shall

thereafte

r be a rem

edy that 

shall app

ly only to the condi

tion of breach 

specified i

n the n

otice and

only for a

 period no

t-to-exce

ed one h

undred 

eighty (18

0) calenda

r day

s from the dat

e that is

thirty (30

) calend

ar days a

fter eac

h such notice. Th

e liqui

dated dam

ages pr

ovided

 in

Sectio

n 15(g

) shall accru

e and 

be paid

 on each un

cured

 unique i

nciden

t notice

 even

 if

 multi

ple

notices cite th

e same specified b

reached condi

tion. For any

 breach that 

has not been cured within

the notifi

ed cure

 period, G

rantee shal

l be liab

le to the

 City for al

l accumu

lated 

assessed

liquidated dam

ages during

 the maximum

 period of applicability. The

 City Manager sh

all assess

and bill Grant

ee for all such

 damag

es that sh

all be ac

crued

 during

 the liqu

idated

 damag

e

assessment period

 and shal

l carry i

nterest as

 provide

d by law from the da

te of

 assessment. All

assessed

 liquidated 

damages 

and inter

est shal

l be payab

le to the City on the qu

arter

ly payment

dates prov

ided for fe

es and su

rcharge reve

nue in Sec

tion 5. D

uring the 

pendency 

of any dispute

d

liquidated 

damage

 assessment perio

d, the part

ies sha

ll engag

e in disput

e reso

lution as 

provided

in Section 1

7, and any resulting decisio

n by a court 

of comp

etent juri

sdiction shall contr

ol

regarding

 the paym

ent of the liq

uidated damag

es set fo

rth in this Section

 15(f).

 Section 15

 shall
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not be

 cons

trued

 to imp

air the 

City's 

right

 to acq

uire Gr

antee

's prop

erty 

or faci

litie

s at a

ny tim

e

as prov

ided by

 the Ca

lifornia

 Constituti

on and 

the San

 Diego Char

ter.

(2) By ente

ring th

e Franch

ise, Gra

ntee and

 the City agre

e that the s

pecified

Franch

ise con

ditions 

and liq

uidated dam

age amounts 

provid

ed in S

ection

 15

(g) rep

resent a

reason

able end

eavor b

y the p

arties t

o estim

ate a f

air com

pensat

ion for 

any loss

 that 

may b

e

sustain

ed by th

e City as th

e resu

lt of

 that bre

ach of

 the spe

cified cond

ition fo

r the pe

riod

. Join

tly

foresee

able and r

easona

bly es

timable dama

ges to

 the City of

 Grantee

's brea

ch of conditio

ns in

Section 1

5(g) include, b

ut are not limited to,

 costs ari

sing from

 Grantee's in

terferenc

e,

disrupt

ions, sus

pension

s, obst

ructions

, and d

elays to the C

ity's pro

grams, 

projects,

 contr

acts, 

and

the co

st to e

fficie

ncies

 in City-r

eserv

ed us

es of the S

treets.

 The

 City's 

ele

ction o

f

 

liqui

date

d

damag

es under

 Sectio

ns 15(f

) and (

g) is an altern

ative that shal

l be a

vailable to

 the City in 

lieu

 of

Sectio

n 15(b), and i

s not a

nd shall 

not be

 constr

ued as a

 penal

ty. G

rantee 

acknow

ledges

 that

amounts p

rovided

 in Sec

tions 1

5(g) ar

e cappe

d and be

ar a

 reasona

ble relatio

nship to the 

rang

e of

harm that the

 partie

s might rea

sonably have

 anticip

ated to

 follow

 from the spe

cified

 breache

s

when

 they e

ntered

 into

 the Fr

anchi

se, an

d there

by prov

ide

 a com

plete

 and

 final

 remedy

 for those

violations i

f the City so elects 

liquidate

d dama

ges.

( 

Liquida

ted Dam

ages for Br

each o

f Spec

ifìed Condit

ions.

If elected b

y the City pursu

ant to Sectio

ns 15(

f), th

e following

 events

 of G

rantee

 brea

ch

shall have

 the c

orresp

ondin

g dai

ly liqu

idated

 dam

age cha

rges e

xcepti

ng weeken

ds and 

ho

lidays

:

(1) Failure t

o deliver fa

cility 

locatio

n record

s and e

lectric

 facilit

y drawings

and oth

er eng

ineerin

g recor

d info

rmation requ

ired by Secti

on 9 without con

ditions

 not pro

vided

for in the F

ranchis

e: fifte

en hun

dred dollars 

($1,500) per

 calenda

r day fo

r de

lay an

d disr

uption.

(2) Failure

 to timely coord

inate, be

ar costs, 

and phy

sically relocate f

acilities

upon direc

tion of the C

ity M

anager 

as requ

ired by Sect

ion

 8: fiftee

n hu

ndred d

ollars (

$1,50

0) pe

r
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calendar 

day for

 delay and

 disruptio

n. Actual cost

 of relocation

 shal

l be bo

rne as

 set for

th in

Section 8.

(3) Failure

 to prov

ide an

d pay

 for

 stand

by safe

ty eng

ineers

 for pr

otection

 of

Grant

ee fac

ilities 

within ten (10) ca

lendar 

days

' noti

ce fro

m the

 City

 or it

s aut

horize

d agent

s as

requi

red by

 Sect

ion 9: Cost 

of standb

y eng

ineer

s plus fif

teen

 hund

red d

ollars

 ($

1,500

) pe

r

calendar day for delay impacts.

Section 16. 

Survivability

1 f the Fr

anchise

 is ter

minated f

or any r

eason

, then the f

ollowing Se

ction 

of the Fr

anchi

se

shall s

urvive 

that ter

mination

: Secti

on 1, S

ection *e)(6), S

ection 

15(b), (

c), 

(d) and 

(e), an

d

Sections

 16 to 26

. In addi

tion the i

nsurance

 require

d of Gran

tee in 

Section 1

3 shal

l be main

tained

until a

ny rem

aining Gr

antee o

bligati

ons t

o the City ar

e fulfil

led.

Secti

on 17

. Disput

e Resolution

(a) If any disput

e arise

s unde

r the F

ranchi

se, inc

luding 

any alleged 

breach

, the C

ity

and G

rantee

 shal

l use 

reason

able effo

rts to

 reso

lve th

e dis

pute. 

The 

City an

d Grantee

 shall

consu

lt and n

egotia

te with eac

h othe

r in good 

faith an

d, rec

ognizing 

their m

utual i

nterests

,

attem

pt to reach

 a just a

nd eq

uitab

le solution satis

factory 

to the C

ity an

d Gr

antee

. If

 the C

ity an

d

Grante

e do n

ot agree

 on such a

 solution

 within fifteen

 (15) cale

ndar d

ays, then

, upo

n writte

n

notice 

by eith

er part

y to the o

ther, su

ch disp

ute sh

all be 

referred 

to the 

City Manage

r and a

membe

r of Grante

e's exe

cutive

 staf

f for f

urthe

r cons

ultation and 

negoti

ation.

(b) If the

 City Manager

 and th

e member

 of Grant

ee's e

xecut

ive staff

 are un

able to

agree 

on a s

olution within

 fifteen

 (15) ca

lenda

r day

s of

 such r

eferra

l, the 

City an

d Gr

antee

 shall

attemp

t in g

ood f

aith to

 settle 

the di

spute 

by non

-bindin

g media

tion

 admini

stere

d by

 a medi

ator

acceptab

le to both parti

es. The 

City and Grantee will co

operate in se

lecting a 

mediator

. The City

and Gr

antee w

ill share

 equally in the m

ediation

 cost

s and e

ach p

arty will be

ar its

 own atto

rneys'
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fees a

nd related 

costs,

 including a

ny exp

ert witness 

fees.

 The p

arties 

will use 

their b

est e

fforts 

to

conc

lude th

e non

-bindin

g mediati

on within 

forty-fi

ve (45) ca

lend

ar days 

after the

 City M

anage

r

and m

embe

r of Grante

e's e

xecuti

ve tea

m conc

lude th

eir dis

cussi

ons. 

The par

ties ma

y exte

nd th

e

dates 

in Sec

tion 1

7 by mutu

al agree

ment.

(c) If the City and

 Grante

e do

 not ag

ree on

 a so

lution

 throug

h non-

bindin

g mediati

on,

then either

 party

 may pursue

 litiga

tion in any c

ourt w

ith juri

sdict

ion. N

otw

ithstan

ding

 any ot

her

provisi

on of Se

ction 1

7, the C

ity or Gr

antee ma

y proc

eed dir

ectly t

o litig

ation i 

f there 

is an

urgen

cy tha

t rend

ers th

e prec

eding

 dispu

te reso

lution

 proc

ess im

pract

icable.

Section 18.

 

Pub

lica

tio

n Ex

pen

se

Grante

e shall

 reimb

urse the

 City for

 all pu

blicat

ion expen

ses inc

urred in

 conne

ction

 with

grantin

g the F

ranchis

e, within thirty (3

0) calend

ar day

s after 

the City p

rovides G

rantee

 a writ

ten

statement of the expe

nses.

Sectio

n 19.

 Autho

rity for G

rant

Notwithstan

ding an

y other 

provis

ions, t

he Fran

chise i

s gran

ted solely an

d exc

lusively

unde

r Sec

tions

 103,

 103.

1, 10

4, a

nd 10

5 of th

e San

 Diego Ch

arter.

Section 20.

 

No Tran

sfer

 Withou

t Conse

nt

Grante

e shall

 not se

ll, transf

er, or a

ssign the F

ranch

ise or 

the righ

ts and privi

leges g

ranted

thereb

y withou

t the co

nsent 

of the C

ity Counc

il, as 

set for

th in San Diego Cha

rter S

ection 1

03.

Section 2

1. Right of City's Electors

This gr

ant of Fran

chise a

nd auth

ority 

shall be

 and 

is subje

ct to th

e right 

of t

he majority

 of

the electors of

 the City voting at any election at any ti

me thereaf

ter to repeal,

 change, o

r modify

the gran

t, and s

uch rig

ht is here

by express

ly reser

ved to the e

lectors

; and it 

is expres

sly agre

ed

that at

 any electio

n held in the City, a 

majorit

y of the elector

s of

 the City voti

ng at t

he election
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shall hav

e the 

right

 to rep

eal, c

hange

, or m

odify 

the te

rms o

 f this 

Franc

hise an

d the a

utho

rity

gra

nte

dh

ere

und

er.

Section 22.

 

Perfor

mance

 Bond

Grante

e shal

l file an

d maint

ain a 

faithful per

formance bo

nd in favor 

of th

e City

 in the

sum of fiv

e million

 dollars 

($5,00

0,000

) to gu

arante

e that G

rant

ee shal

l wel

l and

 truly o

bser

ve,

fulfill, a

nd pe

rform

 each

 and e

very

 term and

 cond

ition

 of th

e Fran

chise

. The

 bond

 shall be

ackno

wledged

 by G

rante

e as p

rincip

al a

nd by 

a cor

pora

tion 

licen

sed by th

e Insu

rance

Comm

ission

er of

 the S

tate o

f Californ

ia to tran

sact t

he bu

sine

ss of a

 fide

lity 

and s

uret

y insu

rance

comp

any a

s sure

ty. In

 case

 of any b

reach

 of any

 cond

ition

 of

 the F

ranch

ise cau

sing

 actua

l

prova

ble dam

age t

o the C

ity, up

 to the w

hole am

ount o

f the sum

 nam

ed in the bo

nd m

ay be tak

en

and s

hall be 

recove

rable fro

m the p

rincip

al and 

suretie

s up

on suc

h bond

.

Se

ct

io

n 

23

.

 

Bankruptcy

Grantee a

nd the

 City ack

nowledge t

hat if Gran

tee b

ecomes a 

debto

r in bank

rupt

cy und

er

the b

ankru

ptcy

 laws of the 

United

 Stat

es (B

ankru

ptcy

 Code), th

e Fra

nchis

e sha

ll b

e treat

ed a

s an

executo

ry cont

ract pu

rsuant 

to Bank

ruptcy C

ode se

ction 365(c

). Gra

ntee a

nd the City 

further

ackno

wledge

 that, a

s a no

n-assi

gnable co

ntra

ct pur

suant

 to app

licable la

w, in

clud

ing San

 Diego

Charter

 section

 103 an

d Calif

ornia Pu

blic Util

ities C

ode sec

tion

 6203, 

the Fran

chise

 may not

 be

assum

ed or

 assig

ned 

by th

e trus

tee o

r the 

debto

r-in-p

osses

sion w

itho

ut the

 cons

ent o

f the

 City.

 In

the ev

ent th

at the 

debtor

-in-p

ossessi

on assu

mes the 

Franch

ise and 

the 

Franch

ise is s

old pu

rsuan

t

to the B

ankru

ptcy 

Code, it

 is th

e inte

nt of the p

artie

s that t

he City sh

all ha

ve the

 right

 of fi

rst

refusal to ma

tch the p

rice of

 any buyer

 for th

e purcha

se of

 Gra

ntee's fa

cilities

 and ass

ets and

may a

cquir

e Gra

ntee'

s faci

lities

 by m

atchi

ng any bo

na fid

e off

er of

purcha

se ma

de in

bankr

uptcy

. Gran

tee an

d City ac

know

ledge

 that 

if the C

ity file

s any pet

ition

 for b

ankr

uptcy
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-2

021-

12

9)

COR. C

OPY

pursu

ant to 

Chap

ter 9 

of the B

ankru

ptcy C

ode, G

rante

e's claim

s shall

 be 

treated 

con

sisten

tly

with the a

pplicab

le pr

ovisi

ons o

f tha

t Ch

apte

r.

Sect

ion 2

4. 

Acqu

isiti

on and

 Va

luat

ion

Nothi

ng in

 the

 Ord

inan

ce o

r the

 Fra

nchis

e gra

nted

 he

reby

 shall be

 co

nstru

ed as

 in

 any

way im

pairin

g the C

ity's 

rights 

to acq

uire p

ropert

y of G

rantee

 thro

ugh the e

xercis

e of

 the City's

power of eminent 

doma

in or t

hroug

h vo

luntar

y agre

ement b

etween the 

City 

and G

rant

ee. If

 the

City c

hoos

es to 

exer

cise i

ts p

ower of emine

nt dom

ain, 

it sh

all do

 so in

 ac

cord

ance 

with t

he

proce

dures 

provid

ed by 

the ge

nera

l law of

 the Sta

te of

 Calif

ornia. 

The valua

tion of

 such prope

rty

for co

ndem

nation

 purp

oses s

hall be m

ade in acc

ordanc

e with suc

h gene

ral law.

Section 25.

 

Severability

I f any 

term, c

ovenan

t, or co

ndition of

 the Fr

anchi

se or t

he app

lication or ef

fect o

 f any

such

 term

, cov

enan

t, or 

condi

tion i

s he

ld in

valid as 

to an

y pe

rson

, enti

ty, o

r circ

umstan

ce, 

or is

deter

mined t

o be unjust,

 unrea

sonab

le, un

lawfu

l, impr

udent

, or o

therw

ise not

 in the 

pub

lic

intere

st, by

 any c

our

t or go

vernm

ent ag

ency

 of co

mpete

nt jur

isdict

ion, t

he

n such

 term

, cov

enan

t,

or con

dition

 shall rem

ain in force

 and e

ffect t

o the m

aximu

m exten

t perm

itted

 by l

aw, an

d all

othe

r term

s, cov

enan

ts, an

d con

dition

s of the

 Franc

hise

 and 

their 

applicat

ion sha

ll no

t be a

ffec

ted

thereby

 but sh

all rema

in in fo

rce and

 effect. T

he part

ies shall

 be relieved 

of t

heir obligati

ons o

nly

to the 

extent

 neces

sary to e

liminate 

such

 regu

latory or

 other 

determ

ina

tion, 

unless a 

court o

r

gover

nmental agen

cy of

 comp

etent

 jurisd

iction holds tha

t such

 prov

isions a

re not s

evera

ble f

rom

all othe

r provi

sions 

of the 

Franc

hise.
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CO

R. CO

PY

Section 26.

 Effective Date

This 

Ordinan

ce sh

all take

 effec

t and

 be i

n for

ce o

n the 

thirt

ieth da

y from

 and 

after 

the

date 

of its

 fina

l pas

sage p

ursu

ant to

 San Diego

 Char

ter se

ction

 295.

APPRO

VED AS TO FORM: M

ARA W. ELLIO

TT, City 

Attorn

ey

By /s/Jean

 Jorda

n

Jean Jordan

Ass

ista

nt C

ity

 Att

orne

y

FMO:als:jvg

03/28/21

5/24/21 COR. COPY

Or.Dept: Office of the Mayor

Doc. No.: 2666468

Attac

hments

: Tab

le of

 Conte

nts

I hereb

y certif

y that 

the for

egoing Or

dinance

 was 

passed by t

he Council 

of the City of

San Diego

, at 

this 

meetin

g of 

06/0

8/20

21

ELIZABETH S. MALAND

City Clerk

By 

/s/ 

Conn

ie Pa

tters

on

Depu

ty 

City

 C

lerk

Approved:

l

'

0

1

(date)

ODD GLORI

Vetoed:

(date)

 

TODD GLORIA, Mayor

(Not

e: 

The 

dat

e o

f fi

na

l pa

ssa

ge 

is J

une

 11, 

2021

, whic

h 

rep

rese

nts 

the

day 

this

 ord

inan

ce 

was 

retu

rned

 to 

the

 Offi

ce 

of t

he Cit

y C

lerk 

wit

h th

e

May

or'

s s

ign

atu

re 

of 

appr

ova

l.)
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S
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 C
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y C
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on 
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Coo
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 C
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ctio
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al E
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Pu

rch
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al 
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k 
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rfe

itu

re Term

ina

tio

n a

nd 

Oth

er R

em

ed

ies 

38

S

e

c

ti

o

n

 1

6

:

 

Sur

viva

bili

ty

 43

Se

ct

io

n 

17

:

 

Disp

ut

e R

es

olut

io

n 

43

Se

ct

io

n 

18

:

 

P

u

b

li

c

a

ti

o

n

 E

x

p

e

n

p

 44

Se

ct

io

n 

19

:

 

A

u

th

or

it

y

 f

o

r 

G

ra

n

t

 

4

4

Se

ct

io

n 

20

:

 

N

o 

Tr

an

sf

er

 W

it

ho

ut

 C

on

se

nt

 

44

Se

ct

io

n 2

1:

 

Righ

t o

f C

ity

's E

lec

tor

s 

44

Se

ct

io

n 2

2:

 

Pe

rfo

rm

an

ce 

Bo

nd

 

45

45

Se

ct

io

n 2

3: 

Ban

kru

ptc

y

S

e

c

ti

o

n

 2

4

:

 

Acqu

isiti

on and

 Va

luat

ion 

46

Se

ct

io

n 2

5:

 

Severability 46

S

ec

ti

o

n

 2

6

:

 

E

f

f

e

c

t

iv

e

 

D

te

 

4
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P
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se
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h

e 

C
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nc
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h
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C
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Sa
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Die

g
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o

n

 JUN O R 271 ,
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o

te:

Co
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be

rs

 

Yeas

 

Nays

 

N

o

t 

P

re

se

nt

 Recused

jo

e 

L

a

C

a

v

a
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nn
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r 

Ca

m
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e
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U

 

 

I
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e

p

h

e
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h
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b
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1
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A

U

T

H
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T
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A

T
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Y
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RIA

M

ay

o

r 
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 T

he

 C

ity

 

of 

Sa

n 

D

ie

go

, 

Ca

l

if

or
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.

(Seal)

EL

IZ

AB

ET

H S

. M

A

LA

ND
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le
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T
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 C

itv
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a
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D
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 C
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lifo

r

n
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I H

E

REB

Y C

E
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h

at 

th

e 

fo
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in

g o

rd

in

an

ce w
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 n

o

t f
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a

lly

 p

as

se

d 

un

ti

l t

we

lv

e 

cal

en

da

r

da

ys

 h

ad

 e

la

ps

ed

 b

et

w

ee

n

 th

e 

da

y 

of

 it

s 

in

tr

od

uc

ti

on 

a

n

d 

th

e 

da

y 

o

f 

its

 fi

n

a

l p

as

sa

ge

, t

o w

it, 

on

MAY 2 5 2021 .

 

an

d 

on

 

J

U

N

 

1

 

1

 

2

0

2

1
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URTH

ER 

C
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IFY

 th
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a

id 
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e w
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d 
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ll 

p
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o 

pa
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ge
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ha
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h
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 d
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 v
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e 
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 fiv

e 

m

em

b

er
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 C

o
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cil,
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nd

 th
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 a 

w
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n 

cop

y o

f
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e 
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as
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e 
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b

le 
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h 
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 C
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il 
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e.
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Addendum A
Exhibit F - Undergrounding MOU
















































































	1. Award. The City shall evaluate each responsive proposal to determine which proposal offers the City the best value consistent with the evaluation criteria set forth herein. The proposer offering the lowest overall price will not necessarily be awa...



