
 

 
 
 
 
 
 
 

 
 

          

    

  
 

 

  
 

 
 

  
  
 

   
  

 
 

 
        

    
    

     
    

  
 

 
    

  
   

OFFICE OF THE INDEPENDENT BUDGET ANALYST REPORT
 

Date Issued: May 24, 2010 IBA Report Number: 10-45 

Public Safety & Neighborhood Services Meeting: May 26, 2010 

Item Number: 10 

Medical Marijuana Regulatory Structure 

Costs and Fees
 

OVERVIEW 

On September 8, 2009, by Resolution R-2010-119, the City Council established the 
Medical Marijuana Task Force to advise the Council on “(1) guidelines for medical 
marijuana patients and primary caregivers; (2) guidelines for the structure and operation 
of medical marijuana cooperatives and/or collectives; and (3) guidelines for police 
department enforcement regarding medical marijuana”. The Council confirmed the Task 
Force appointments on October 6, 2009.  

On December 8, 2009, the Medical Marijuana Task Force reported its land use and 
zoning recommendations to the City Council (Report 09-165). The report contained 
specific land use and zoning recommendations for collectives and cooperatives within the 
City, including the employment of a conditional use permit process, zoning limitations, 
non-profit status verification, and requirements relating to distance, security, lighting, and 
signage. The item was continued to a January 4th Council meeting where Council 
referred the Task Force report to the Land Use and Housing Committee (LU&H), where 
the item would be heard after review from Community Planning Committees, with input 
from City staff at the meeting.  

At LU&H, the Committee instructed the City Attorney to draft a medical marijuana 
regulatory ordinance using the Task Force’s recommendations, with requested 
Committee changes.  On April 28, 2010, at a Public Safety & Neighborhood Services 
Committee (PS&NS) meeting, the Task Force reported on its recommended guidelines 
for medical marijuana patients and police department enforcement.  At the meeting, the 



  

   

 
      

 
   

   
 

 
 

  
    

    
 

 
 

     

 
 

  
   
  
  
   
  
   
   
  

  
  

 
   

  
 

   
  
  

  
   

 
  

 

Committee directed that the City Attorney provide legal recommendations, and the Office 
of the IBA review the implementation, costs, fee structure, and the proper departmental 
jurisdiction for the Task Force recommendations to report back to the Committee at the 
May 26, 2010 Committee meeting. 

IBA Report 10-15, “Medical Marijuana Fee and Tax System for Collectives and 
Cooperatives,” reviewed fee and tax structures implemented in other California cities and 
those currently present within the City of San Diego to advise the Medical Marijuana 
Task Force on possible options for implementation within the City with respect to 
collectives and cooperatives.  This report will expand upon the discussion within IBA 
Report 10-15 with specific recommendations regarding the regulatory structure 
appropriate within the City of San Diego based on Task Force and Council Committee 
recommendations.   

FISCAL/POLICY DISCUSSION 

As reported to the City Council in December 8, 2010 (Report 09-165), the Medical 
Marijuana Task Force’s recommendations for land use and zoning recommendations 
related to the following: 

1.	 A permitting process for dispensing cooperatives and collectives 
2.	 Permitting renewals 
3.	 The zoning of dispensing medical marijuana collectives and cooperatives 
4.	 Distance requirements to be placed on dispensing collectives and cooperatives 
5.	 Not-for-profit operation requirements 
6.	 Security 
7.	 Lighting 
8.	 Hours of operation 
9.	 Signage 

Attachment 1 contains the full text of the Task Forces land use recommendations. 

The LU&H Committee requested that the following changes be integrated into a land use 
ordinance as drafted by the City Attorney: 

1.	 All applications will be subject to a Process 4 Conditional Use Permit (CUP) 
2.	 Proof of non-profit status required for the CUP 
3.	 Eliminate Commercial Neighborhood and Commercial Visitor zones from the list 

of allowable zones. Any commercial zones must be without residential uses 
4.	 Provide analysis of the IL3 and IS zones, as detailed in Councilmember 

Faulconer’s memo 
5.	 Additional consideration must be given to the zones with Planned District
 

Ordinances
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6.	 Distance Requirement of 1000 feet from the uses described in the Task Force 
Report, including distance between dispensaries 

7.	 Additional distance requirement of 1000 feet for parks and places of worship 
8.	 Existing dispensaries must come into compliance with the new ordinance 
9.	 Clear definitions provided for terms describing distance requirements 
10. Full cost recovery to mitigate any costs borne by the City 

(Source: LU&H Council Minutes) 

The Task Force’s additional recommendations as presented at the April 28th, PS&NS 
Committee meeting (Report No. 10-060) were the following: 

1.	 The establishment of a cost-recovery fee 
2.	 Adoption of the Task Force’s definition of a non-profit operation 
3.	 Verification of non-profit operation though evidence of operation in a non-profit 

manner with a certified audit of a collective’s operations upon request by the City 
4.	 The documentation and definition of a closed-system operation 
5.	 Background checks for dispensary directors, managers, and other employees 
6.	 Prohibition of employing minors 
7.	 Restrictions on dispensing medical marijuana to qualified patients under 18 
8.	 Prohibition against physicians’ consultations at dispensaries 
9.	 Restrictions on medical marijuana transportation 
10. Packaging and labeling of medical marijuana 
11. Patient advisory for edible products and concentrates 
12. Applicability of patients’ bill of rights to medical marijuana patients 
13. Revisions to the existing San Diego Municipal Code Provisions relating to 


medical marijuana
 

Attachment 2 documents the full text for the non-land use recommendations. 

The IBA has evaluated each of the Task Force’s regulatory recommendations for the 
appropriate departmental jurisdiction within the City that would undertake the 
administrative and regulatory oversight as recommended by the Task Force and LU&H. 
Our review determined that there are existing regulatory structures within the Department 
of Development Services, the Police Department, and the Treasurer’s Office that are 
appropriate to address the recommended regulatory actions. This can be illustrated 
particularly with an examination of regulatory systems for businesses that sell regulated 
substances within the City. 

Police Department Regulatory Process 
Businesses that sell tobacco products are required to receive a police permit to operate 
within the City.  As a police regulated business, tobacco product retailers are subject to 
investigation and regulation in order to qualify for a police permit allowing them to 
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conduct business within the City.  In the application process, the applicant must supply 
information for background verification, and the Police Department has the authority to 
grant or deny a police permit based a review of the applicant’s fitness to operate a 
tobacco retail business.  The Application Fee for a Tobacco Retailer Permit is $104, with 
a Regulatory Permit Fee of $108, totaling $212 for an initial application.  Late and 
penalty fees apply with noncompliance. 

Per Section 33.0101 (b) of the City of San Diego Municipal Code: 

All police-regulated occupations and business, and all persons conducting or 
proposing to engage in a police-regulated occupation or business, are subject to 
any investigation and regulation required by this Article as a prerequisite to the 
granting of a police permit to conduct the occupation or business. 

Per Section 33.0103 (a): 

The Chief of Police shall make, or cause to be made, regular inspections of all 
police-regulated businesses.  Any peace officer shall have free access to any 
police-regulated business during normal operating hours.  It is unlawful for any 
permittee or employee to prevent or hinder any peace officer from conducting an 
inspection. 

Also, in Section 33.0307 of the Municipal Code, it stipulates that the applicant should 
bear the costs of investigating and processing a permit application by the Police 
Department.  

The regulatory structure existent within the Police Department’s Permits & Licensing 
Unit for police-regulated businesses and occupations is appropriate for implementing the 
regulatory administration and enforcement outlined in recommendations 1 through 7, 9 
and 13 as listed within this report, from the Task Force’s Report 10-060.   

Upon the receipt of an application for a Police Permit from a collective or cooperative, 
the department would have 30 days to review the application which would include 
background checks and the applications compliance with the conditions within the 
regulatory purview of the department.  The permit would be subject to an annual review. 

The receipt of proof of non-profit status could fall within the purview of the Police 
Department, though it is unclear in the Task Force’s recommendations as to what 
documentation will be required.  The State Attorney General “Guidelines for the Security 
and Non-Diversion of Marijuana Grown for Medical Use” (August, 2008) also does not 
specifically delineate the proper documentation necessary to prove the establishment of a 
non-profit operation by collectives and cooperatives.  Collectives and cooperatives can 
choose to register as a mutual benefit corporation with the California Secretary of State’s 
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Office.  A mutual benefit corporation is defined by the State as a non-profit that is formed 
for purposes "other than religious, charitable, civic league or social welfare purposes." 
Such a registration is not a requirement under the State Attorney General Guidelines.  
Further uncertainty remains regarding an appropriate federal non-profit status given that 
the sale of medical marijuana is not recognized as a legal activity by federal law. 

The costs of administering regulatory oversight of medical marijuana collectives and 
cooperatives by the Police Department would be based on the number of hours required 
by staff to meet the regulatory demands within the final ordinance.  The Police 
Department will have to evaluate the level of staff time that would be required to meet 
the regulatory demands.  Estimates would incorporate the time necessary for background 
checks, inspections, administrative duties, as well as initial and ongoing non-personnel 
costs such as office supplies, vehicle use, and office equipment. 

As an example, the fees charged to recover the cost of tobacco retailer’s ordinance 
regulations to the Police Department are based on an assumed cost of $285,901 per year, 
as of 2008.  This cost assumes Permits & Licensing staff hours from a Police Code 
Compliance Officer, a Public Information Officer, a Clerical Assistant II, and a Police 
Officer II Detective and Sergeant Detective for enforcement, in addition to non-personnel 
expenses.  

Development Services Department (DSD) Regulatory Process 
As with the Police Department, the Development Services Department also has an 
existing regulatory structure pertaining to the regulation of a business that sells a 
regulated substance.  Per Section 141.0502 of the Municipal Code, certain alcoholic 
beverage outlets are subject to administrative review as a part of the application process 
for a Beer and Wine or General Liquor License with the California Department of 
Alcoholic Beverage Control.  Such a review involves verifying that the outlet meets 
location specifications relating to the crime rate, distance from other outlets, distance 
from sensitive uses, and residential property. The fees associated with this application 
process with DSD are: a $591.00 Application and Review Fee, $20.00 Records Fee, and 
$10.00 Mapping Fee.  

If a proposed alcoholic beverage outlet does not comply with the conditions outlined in 
the Municipal Code, the applicant can pursue approval through a Conditional Use Permit 
(CUP) Process 3 decision process.  A Process 3 approval involves a staff level review of 
the application and plans submitted by the applicant, and a Hearing Officer Hearing.  
Appeals are filed to the Planning Commission or the Board of Zoning Appeals, with an 
appeal hearing with the Planning Commission or the Board of Zoning Appeals.  The cost 
of the Conditional Use Permit process varies for the applicant depending on a number of 
factors that are explained in further below. 
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The land use recommendations from the Task Force, as modified by LU&H, align with 
existing regulatory structures within DSD. As outlined by the Land Development Code, 
a Process 4 involves a DSD staff review, a Planning Commission Hearing, with appeals 
filed to the City Council, and an appeal hearing by the Council.  DSD staff would review 
the application from a collective or cooperative to determine its compliance with outlined 
conditions for operation. 

The administrative and regulatory costs borne by DSD for the review and regulation of 
collectives and cooperatives would differ for each application.  The Development 
Services Department has recently indicated that obtaining a Conditional Use Permit for 
medical marijuana collectives and cooperatives could cost from $25,000 - $35,000 for 
staff time for each application.  This is a preliminary estimate as the cost would vary 
depending on a number of factors including the regulations imposed, level of controversy 
involved, public contact, and the associated appeals. Less controversial permit processes 
would cost much less. 

For the applicant to initiate a Conditional Use Permit process, an initial deposit of $8,000 
would be paid.  Staff time would be charged against the deposit.  Additional deposits 
would be required with subsequent review and additional administrative charges.  Per 
DSD, the typical rate for staff time can range between $140-$170 per hour depending on 
the level of review and type of staff involved.  Payment of set fees in accordance with the 
DSD fee schedule would be required in addition to that related to the CUP process 
depending whether the application involves other development activity requiring 
additional permits.  For example, such would be the case if the application involved 
tenant improvements. 

Using the lower end of DSD’s preliminary regulatory cost estimate and the current 
number of potential collective and cooperative applicants of 90, the total administrative 
and regulatory costs to DSD could be an estimated $2.3 million. 

Treasurer’s Office 
For both of the regulatory processes described above, the Treasurer’s Office has an 
integral roll as a typical first point of contact with the Business Tax Certificate 
application process. As a component of the Business Tax Certificate application process, 
DSD reviews the appropriate Use Category for the proposed business location in 
accordance with the Land Development Code, and the use compliance with zoning 
regulations.  Upon a determination that a business is in compliance with the Land 
Development Code and fits within an existing use category, DSD will issue a Zoning Use 
Certificate.  The issuance of a Zoning Use Certificate is necessary for the final approval 
for a Business Tax Certificate to establish a business within the City.  If DSD does not 
issue a Zoning Use Certificate, the Treasurer’s Office cannot issue a Business Tax 
Certificate to permit the existence of the business within the City. 
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For applicants applying for a business tax certificate for a police regulated business, the 
Treasurer’s Office informs the applicant that a separate police regulated business 
permitting process is required beyond the Business Tax Certificate application process, 
and they will refer them to the Police Department to initiate the application process. The 
Office will also inform the Police Department of the applicant’s intent to file an 
application.  

The current business tax rate that would apply to collectives and cooperatives within the 
City of San Diego is $34 dollars for establishments with 12 or fewer employees, and for 
larger establishments, $125, plus $5 dollars per employee.  Currently the Police 
Department estimates that there are at least 90 store-front medical marijuana 
collectives/cooperatives within the City.  Assuming that each of these establishments has 
less than 12 employees, and each is legally recognized, $3,150 in tax revenue would be 
collected for the City with the current business tax structure. 

Options for Integrating Development Services Department and Police Department 
Permitting Processes 
Given the appropriateness of the involvement of both the Development Services 
Department and Police Department in separate aspects of the Task Force and Committee 
recommendations, consideration should be given to the collaboration among the two 
separate processes.  

If the existing regulatory structure were applied in implementing the current 
recommendations, collectives and cooperatives would first apply with the Treasurer’s 
Office to get a Business Tax Certificate.  DSD would begin its Zoning Use Certificate 
review with approval resulting from the outcome of a Conditional Use Permit process.  
The applicant would begin a separate licensing and permit application process with the 
Police Department.  As an alternative, the Conditional Use Permit process by DSD could 
require that the applicant obtain a Police Permit as a condition to be met in the staff 
review of the application.  The Development Services Department, the Police 
Department, and the Treasurer’s Office will have to work to determine the most effective 
and efficient manner to conduct the various permitting processes across their 
departments. 

Verification of Non-Profit Operation 
As part of its recommendations presented to PS&NS on April 28, 2010, the Task Force 
recommended that upon request from the City, collectives should file a certified audit of 
its operations with the City Comptroller Office. Whether the review of these documents 
is appropriate for the Comptroller’s Office is not certain.   The Comptroller’s Office is 
tasked with providing oversight of fiscal management within the City operations.  The 
professional services that it provides are attestation services, internal control reviews, 
performance reviews, fraud/loss, investigations and special projects.  Though the review 
of audited financial statements from collectives may fall under attestation services, it may 
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not be suitable for the office given that, unlike the Development Services Department and 
the Police Department, the City Comptroller’s Office has no regulatory authority. It 
would be more fitting for a city department with regulatory authority to review the 
filings.  The Police Department’s Narcotics Section, in working with the Economic 
Crimes Section, has the ability to review financial statements where criminal activity is 
suspected.  If deemed appropriate, a staff person within a regulatory department such as 
the Police Department could be appointed to review the audits as a part of the annual 
police permit renewal process.     

Other Task Force Recommendations 
In a May 21, 2010 report from the City Attorney to the Public Safety and Neighborhood 
Services Committee regarding the recommendations from the Task Force outside of land 
use and zoning, the City Attorney noted concerns on how to apply City regulatory 
oversight to the recommendations relating to packaging and labeling, patient advisory for 
edible products and concentrates, and the applicability of the Patients’ Bill of Rights to 
medical marijuana patients. For this report, the IBA has not provided specific 
recommendations regarding the appropriate City departmental jurisdiction to oversee 
associated regulations for these recommendations.  Federal, State, and/or County 
regulatory oversight may apply. 

Also as identified in the City Attorney May 21, 2010 report, although the Task Force 
recommendation that physicians are prohibited from conducting consultations at 
dispensaries is a part of the recommendations presented to PS&NS, it can be incorporated 
into a CUP process as a land use and zoning regulation. 

Sales Tax Revenue 
In February 2007, the State Board of Equalization (SBOE) issued a special notice 
clarifying that medical marijuana sales are subject to sale and use taxes and that sellers of 
medical marijuana are required to apply for and hold a seller’s permit.  Those that fail to 
obtain a seller’s permit or do not report and pay sales and use taxes are subject to interest 
and penalty charges.  A January 2010 special notice to sellers of medical marijuana 
highlighted that sales made without a seller’s permit are subject to a look-back period of 
eight years. According to the SBOE, compliance levels for the attainment of seller’s 
permits statewide are not high.   

In general, the City of San Diego receives 1% of the 8.75% of sales tax that is generated 
for all taxable sales transactions within the City.  The tepid climate within the City 
relating to the legal recognition of medical marijuana collectives and cooperatives, has 
likely contributed to low seller’s permit compliance rates within the City.  An effort to 
audit sales tax remittances to the State to indentify establishments that do not have 
seller’s permits and/or are not collecting and remitting taxes could recover sales and use 
tax due to the City.  Currently, information on the average medical marijuana sales by 
collectives and cooperatives within the City is unknown given the limited information 
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currently reported at this time. This information is needed to calculate potential annual 
sales tax receipts. 

Fee and Tax Exemptions Associated with Non-Profit Status 
Per The State Attorney General’s August 2008 “Guidelines for the Security and Non-
Diversion of Marijuana Grown for Medical Use,” it is stipulated that collectives and 
cooperatives are to operate in a non-profit manner to ensure lawful operation.  As noted 
in IBA Report 10-15, within the San Diego Municipal Code, there is specific language 
exempting certain non-profit organizations from being required to pay business taxes, 
police permit fees, and processing fees or deposits for Conditional Use Permits. Those 
sections of the Municipal Code as pertaining to (1) business taxes, (2) police permits, and 
(3) development permits follow, respectively. 

(1) §31.0201 Exceptions — Charities — Public Well–Being 

No business tax shall be levied nor certificate of payment be issued under the 
provisions of this Article to any of the following: 

(a) Any charitable institution, organization or association organized and 
conducted exclusively for charitable purposes, and not for private gain or 
profit. The issuance by the California Franchise Tax Board of a certificate of 
exemption from state income taxation shall conclusively establish the exempt 
status of any such entity. 

(2) §33.0601 Exempt Institutions 

The provisions of this Article shall not be construed to require the payment of any 
permit fee by any federal, state, county or municipal organization, or any non– 
profit organization, organized and qualified under the laws of the United States 
or California as a tax–exempt organization. The issuance of a tax– exempt 
certificate by the California State Franchise Tax Board shall be conclusive 
evidence of such exempt status. 

(3) §112.0203 Waiver of Fees or Deposits 

(b) Processing fees or deposits for Conditional Use Permits and Neighborhood 
Development Permits are waived for nonprofit institutions or organizations 
whose primary purpose is the promotion of public health and welfare and who 
have qualified for federal tax benefits. This waiver does not apply to institutions 
or organizations in circumstances in which the City is precluded by the California 
Constitution from making a gift of City funds. 
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Each of these sections of the Municipal Code must be dealt with separately to make a 
determination of whether medical marijuana collectives and cooperatives qualify as 
exempt operations, and therefore preclude them from the collection of business taxes and 
permit fees. 

If the City Council were to decide to establish a regulatory process for the existence of 
collectives and cooperatives in the City, it would have to address policies regarding the 
imposition of fees and taxes. Depending on the Council’s direction, the City Attorney 
would have to review the legal distinctions regarding the exclusion of collectives and 
cooperatives from exempt status.  As appropriate, this issue must be addressed as part of 
the ordinance outlining the regulatory process for collectives and cooperatives. 

CONCLUSION 

The IBA evaluated each of the Task Force’s regulatory recommendations for the 
appropriate departmental jurisdiction within the City that would undertake the 
administrative and regulatory oversight as recommended by the Task Force and LU&H.  
Our review determined that there are existing regulatory structures within the 
Development Services Department, the Police Department, and the Treasurer’s Office 
that are appropriate to address the recommended regulatory actions.  These departments 
will have to work to determine the most effective and efficient manner to conduct the 
various permitting processes across their departments.  

The identification of the costs and a recommendation for specific cost recovery fees for 
the regulation of medical marijuana collectives/cooperatives would require a 
determination of the specific requirements and departmental responsibilities as outlined 
within a future City Ordinance.  Where an appropriate fee structure does not already 
exist, the identified City departments will need to conduct a fee study to assign costs to 
their required administrative and/or regulatory duties, based on the specific personnel or 
non-personnel costs particular to each. 

[SIGNED]	 [SIGNED] 

Melinda Nickelberry APPROVED: Andrea Tevlin 
Fiscal & Policy Analyst Independent Budget Analyst 

Attachments: 

1.	 Medical Marijuana Task Force Recommendations for Land Use and Zoning 
2.	 Medical Marijuana Task Force Recommendations reported at the April 28, 2010 

Public Safety & Neighborhood Services Committee Meeting 
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