City of San Diego

MARK KERSEY

CITY COUNCILMAN, FIFTH DISTRICT

MEMORANDUM
DATE: June 15, 2016
TO: Council President Sherri Lightner
FROM: Councilman Mark Kersey L
RE: Request to Docket a Proposed Cannabis Business Tax Ordinance

Over the past several years, California cities have established various land use, public safety, and
tax policies to adapt to the changing legal environment regarding medicinal and recreational use
of marijuana in this state. The City of San Diego itself has adopted a land use policy that limits
the number of dispensaries and prevents them from being located near schools and parks.

Other cities throughout the state have established laws regarding the taxation of cannabis
businesses. These cities typically impose a 5 to 10 percent tax on cannabis businesses’ gross
receipts. For example, voters in San Jose authorized an ordinance imposing a tax rate of up to
10% of gross receipts on cannabis businesses in 2010. In 2014, Santa Cruz voters approved a
7% tax on all gross receipts of cannabis businesses within the city. Los Angeles has had a 6%
tax ordinance on the books for 4 years, and is considering a 15% tax on cannabis businesses later
this year. Oakland, Long Beach, and Sacramento have also established similar ordinances.

I propose the Rules Committee examine options for the City of San Diego to align our policies
with other cities in California. While I do not support the legalization of marijuana, our city
should prepare for the inherent strain that increased medicinal and recreational marijuana use
will place on city resources. I have attached a sample ordinance which would impose an 8%
business tax on all cannabis businesses and allow the council to increase this tax to 15% in future
years.

This ordinance should be put to the November 2016 ballot, concurrent with the state legalization
initiative, to ensure that San Diego has a framework in place in the likely event that the state
legalization measure is approved by voters. This will ensure our San Diego ordinance can be
implemented in a timely manner and will provide greater certainty that our ordinance will be
exempt from any future legislation preventing or regulating local cannabis taxes.

[ respectfully request this item be docketed at an upcoming Rules Committee.
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EXAMPLES OF CALIFORNIA CITIES WITH MARIJUANA TAXES
Los Angeles:

* 6% tax of gross receipts from marijuana businesses.
e Approved in 2011 by 60% of the population.
e Revenue: roughly $7 million in medical marijuana tax revenue in 2015.

San Jose:

e Up to a 10% tax of gross receipts from marijuana businesses.
e Approved in 2010 by 80% of the population.
e Revenue: $17 million in medical marijuana tax revenue from 2011-2015.

Oakland:

e 5% tax of gross receipts from marijuana businesses.
e Approved in 2010 by 70% of the population.
¢ Revenue: $1.4 million in medical marijuana tax revenue in 2011.

Sacramento;

o 4% tax of gross receipts of medical marijuana dispensaries.
e Approved in 2010 by 70% of the population.
e Revenue: $2.8 million in medical marijuana tax revenue from 2014-2015.

Santa Cruz;

o 7% tax of gross receipts of medical marijuana dispensaries.
e Approved in 2014 by 82% of the population.
e Revenue: $2 million in medical marijuana tax revenue from 2014-2015.

Berkeley:

e 2.5% tax on medical marijuana and, if Proposition 19 had passed (which it did not), a
10% tax on recreational marijuana.
e Approved in 2010 by 83% of the population.

Albany:

e 2.5% tax on for profit medical marijuana dispensaries.
e Approved in 2010 by 80% of the population.

Richmond:

e 5% tax on gross sales receipts of marijuana dispensaries.
e Approved in 2010 by 78% of the population.
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Stockton:

o 2.5% tax on medical marijuana and, if Proposition 19 had passed (which it did not), a
10% tax on recreational marijuana.
e Approved in 2010 by 66% of the population.

La Puente:

e 10% tax of gross receipts of marijuana dispensaries.
e Approved in 2010 by 68% of the population.

Long Beach:

o 15% tax on businesses that sell recreational marijuana if Prop 19 had passed. However,
this measure is null since Prop 19 failed.
e Approved in 2010 by 72% of the population.

Rancho Cordova:

e 12-15% tax on businesses that sell recreational marijuana if Prop 19 had passed.
e Approved in 2010 by 68% of the population.

Palm Springs:

e 15% tax on businesses that sell marijuana.
e Approved in 2013 by 66% of the population.

Davis:

o 10% tax of gross receipts of recreational marijuana dispensaries.
e Approved in 2016 by 78% of the population.

City of Cathedral:

e 15% tax on the proceeds of marijuana sales by collectives and dispensaries.
e Approvedin 2014 by 71% of the population.

City of Shasta Lake:

e 6% tax on revenue from marijuana collectives.
e Approved in 2014 by 71% of the population.

Vallejo:

e 10% of gross receipts of marijuana dispensaries.
e Approved in 2011 by 75% of the population.
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ORDINANCE NUMBER O- (NEW SERIES)

DATE OF FINAL PASSAGE

AN ORDINANCE OF THE CITY OF SAN DIEGO AMENDING
CHAPTER 3 OF THE SAN DIEGO MUNICIPAL CODE BY
ADDING ARTICLE 9 TO BE NUMBERED AND ENTITLED
PERTAINING TO THE CANNABIS BUSINESS TAX

BE IT ORDAINED BY THE PEOPLE OF THE CITY OF SAN DIEGO:

Chapter 3 of the San Diego Municipal Code is hereby amen d a new Article 9 to be

numbered, entitled and to read as follows:

Article 9: Cannabis ]

Division 1: Ca is Business Tax

39.0101
39.0102
39.0103
39.0104
39.0105
39.0106
39.0107
39.0108
39.0109

Title and Purpose.

39.01017
39.01018
39.01019
39.01020
39.01021 Audit and examination of records and equipment.
39.01022 Tax deemed debt to City.

39.01023 Lien — recordation.

39.01024 Warrant for collection of tax.

39.01025 Seizure and sale.

39.01026 Successor's and assignee's responsibility.

39.01027 Deficiency determinations.

39.01028 Tax assessment - Authorized when - Nonpayment - Fraud.
39.01029 Tax assessment - Notice requirements.
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39.01030 Tax assessment - Hearing - Application and determination.
39.01031 Conviction for article violation - Taxes not waived.
39.01032 Violation deemed misdemeanor - Penalty.

39.01033 Severability.

39.01034 Effect of state and federal reference/authorization.
39.01035 Remedies cumulative.

39.01036 Amendment or repeal.

39.0101 Title and Purpose.

(a)  Title. This article shall be known as the Cannabis Business Tax Ordinance of

The City of San Diego.

e People of the City of San
nd that such tax is enacted
.and not for purposes of

(b)  Purpose and Intent. It is the purpose and
Diego that there be a tax imposed on the sale of C bis in the City
solely to raise revenue for the general governmen rposes of the €i
regulation or of raising revenues for regulator poses. All of the proc¢
imposed by this article shall be placed in the Cit¥!s:
expenses of the City.

39.0102 Tax imposed.

There is established and impose
article.

39.0103 Defi

definitions given in this section shall

engaged in or caused to be engaged in within
strial enterprise, trade, profession, occupation, vocation,
for gain or profit, but shall not include the services

any business, whether a eémber of the owner's family, partner, associate, agent, manager or
solicitor, and each and ev her person employed or working in such business for a wage, salary,
commission or room and board.

(c¢)  "Engaged in business" means the commencing, conducting, operating, managing or
carrying on of a Cannabis business and the exercise of corporate or franchise powers, whether done
as owner, or by means of an officer, agent, manager, employee, or otherwise, whether operating
from a fixed location in the City or coming into the City from an outside location to engage in such
activities. A person shall be deemed engaged in business within the City if:

(1) Such person or person's employee maintains a fixed place of business within
the City for the benefit or partial benefit of such person;
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(2) Such person or person's employee owns or leases real property within the
City for business purposes;

(3) Such person or person's employee regularly maintains a stock of tangible
personal property in the City for sale in the ordinary course of business;

(4) Such person or person's employee regularly conducts solicitation of business
within the City;

(5) Such person or person's employee performs work or renders services in the
City on a regular and continuous basis involving more than:five working days per year;

(6) Such person or person's employee ut111 / streets within the City in

circulars, cards or any other advertising media, in.
solicitation, represent that such person i
may be used as evidence that such pe:

ice is done as a part of or in
; discounts, rents, royalties,
om trading i in stocks or bonds, however

ceipts, cash, credits and property of any

fees, commissions, d'1v
demgnatcd Included in'

receipts;

(3) Any taXirequired by law to be included in or added to the purchase price and
collected from the consumer or purchaser;

4) Such part of the sale price of any property returned by purchasers to the
seller as refunded by the seller by way of cash or credit allowances or return of
refundable deposits previously included in gross receipts;

(5) Receipts from investments where the holder of the investment receives only
interest and/or dividends, royalties, annuities and gains from the sale or exchange of stock
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or securities solely for a person's own account, not derived in the ordinary course of a
business;

(6) Receipts derived from the occasional sale of used, obsolete or surplus trade
fixtures, machinery or other equipment used by the taxpayer in the regular course of the
taxpayer's business;

(7) Cash value of sales, trades or transactions between departments or units of
the same business;

(8) Transactions between a partnership and its pattners;

(9) Receipts from services or sales in transag between affiliated

corporations. An affiliated corporation is a corpo 1

~ (A) The voting and non-
percent by such other corporation

(B) Which owns at least
such other corporation;

and non-voting stock of which is
50 has such ownership of the

1ance department with the names and the addresses of the others
, This exclusion shall not apply to any fees, percentages, or
other payment ined,by:the agent or trustees.

"Gross receipts” sub]ect to the:business tax shall be that portion of gross receipts relating to
business conducted within the City.

® "Cannabis" means all parts of the plant Cannabis sativa L., whether growing or
not; the seeds thereof; the resin extracted from any part of the plant; and every compound,

manufacture, oil, salt, derivative, mixture, or preparation of the plant, its seeds or resin.

(h) "Cannabis business" or "medical marijuana business" means any business activity
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which entails the distribution, delivery, dispensing, exchanging, bartering or sale of either
medical or non-medical Cannabis, including but not limited to, transporting, manufacturing,
compounding, converting, processing, preparing, storing, packaging, wholesale, and/or retail
sales of Cannabis and any ancillary products in the City, whether or not carried on for gain or
profit.

(i) "Cannabis business tax", "Business tax" or "Cannabis tax" means the tax due for
engaging in Cannabis business in the City.

§)] "Person" means, without limitation, any natural individual, organization, firm,
trust, common law trust, estate, partnership of any kind, association;:syndicate, club, joint stock
company, joint venture, limited liability company, corporation:(including foreign, domestic, and
nonprofit), cooperative, receiver, trustee, guardian, or othe ssentative appointed by order of
any court.

ducting, operatifig,
r independent contra
fined in this article, taxa

r maintaining in whole or
any Cannabis
[¢.under this article.

) "Operator" shall mean any perso
in part as principal, agent, officer, empl
business or medical marijuana business a:

o "Sale" means and in

eemed to repeal, amend, be in lieu of,
license or permit required by, under or by
cle.of this code or any other ordinance or

mend; be in lieu of, replace or in any way affect
tequired by, under or by virtue of any other

City, shall not entitl
complied with all of t ents of this code and all other applicable laws, nor to carry on
any Cannabis business in any building or on any premises in the event that such building or
premises are situated in a zone or locality in which the conduct of such Cannabis business is in
violation of any law.

(b) No tax paid under the provisions of this article shall be construed as authorizing the
conduct or continuance of any illegal or unlawful business, or any business in violation of any
ordinance of the City.

39.0106 Payment - Location.
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The tax imposed under this article shall be paid to the administrator in lawful money of the
United States, at the Offices of the City Treasurer in San Diego, California. Lawful money shall
mean any coin, currency or negotiable instrument, exchangeable for said coin or currency, which the
United States Congress has declared to be a national legal tender.

39.0107 Amount of business tax owed.

(a) Every person engaged in Cannabis business in the City shall pay a business tax at a
rate of up to fifteen percent of gross receipts. The tax under this article shall not be imposed on
Cannabis businesses unless and until the City Council, by ordinangce, takes action to set a tax rate
not to exceed fifteen percent of gross receipts.

ercent of gross receipts

any time by ordinance,
differing tax rates for different
maximum rate of
rease any such tax

(b) Notwithstanding the maximum tax rate
imposed under Subsection (a), the City Council may,.i
implement a lower tax rate for all Cannabis business
categories of Cannabis businesses, as defined i
fifteen percent of gross receipts. The City Cou
rate from time to time, not to exceed the maximu;
established under Subsection (a). -

tax is set at eight percent of
ery person engaged in Cannabis

Pursuant to Subsection

(©

immediately due to the administrator upon cessation of business for any reason.

39.0109 Payments and communications made by mail - Proof of timely submittal.

Whenever any payment, statement, report, request or other communication received by
the administrator is received after the time prescribed by this article for the receipt thereof, but
is in an envelope bearing a postmark showing that it was mailed on or prior to the date
prescribed in this article for the receipt thereof, or whenever the administrator is furnished
substantial proof that the payment, statement, report, request or other communication was in fact
deposited in the United States mail on or prior to the date prescribed for receipt thereof, the
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administrator may regard such payment, statement, report, request or other communication as
having been timely received. If the due day falls on Saturday, Sunday or a holiday, the due day
shall be the next regular business day on which the Office of the City Treasurer at 1200 Third
Avenue, San Diego is open to the public.

39.01010 Payment - When taxes deemed delinquent.

Unless otherwise specifically provided under other provisions of this article, the taxes
required to be paid pursuant to this article shall be deemed delinquent if not paid on or before the
due date specified in Section 39.0108.

39.01011 Notice not required by City.

The administrator is not required to send a delin: :
person subject to the provisions of this article and failure to send suc
affect the validity of any tax or penalty due under:fl

her notice or bill to any
otlce or bill shall not

39.01012 Payment - Penalty for delinq

(a) Any person who fails:of
pursuant to this article on or before t

(1) A penalty equal to t
the amount of the tax i

enty-five petcent of the amount of the tax if
one calendar month beyond the due date, plus

interest at the rate of one and one-half percent per month
of tax, exclusive of penalties, from the last day of the

(b) Whenever a ¢heck is submitted in payment of a business tax and the check is
subsequently returned unpaid by the bank upon which the check is drawn, and the check is not
redeemed prior to the due date, the taxpayer will be liable for the tax amount due plus the return
check fee; penalties and interest as provided for in this section; and any amount allowed under state
law.

(c) The business tax due shall be that amount due and payable from the first date on
which the person was engaged in Cannabis business in the City, together with applicable penalties
and interest calculated in accordance with subsection(a) above.
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39.01013 Waiver of penalties.

The administrator may waive the first and second penalties imposed upon any person if:

(a) The person provides evidence satisfactory to the administrator that failure to pay
timely was due to circumstances beyond the control of the person and occurred notwithstanding the
exercise of ordinary care and the absence of willful neglect, and the person paid the delinquent
business tax and accrued interest owed the City prior to applying to the administrator for a waiver.

hall not apply to interest
uring any twenty-four

(b) The waiver provisions specified in this subsectio
accrued on the delinquent tax and a waiver shall be granted only.g
month period.

(c) A request for relief from the first and s
days of the date the remittance was due to the City,
the operator of the amount past due.

39.01014 Refunds - Credits.

(a) No refund shall be m:
provided in Section 39.0115.

) No refund of any tax col
discontinuation, dissolutiofi;or:other termina

paid more that
this article, it my
refund is filed w
payable.

e claimant who paid the tax provided that a written claim for
r within one year of the date the tax was originally due and

(b) The administrator or the administrator's authorized agent shall have the right to
examine and audit all the books and business records of the claimant in order to determine the
eligibility of the claimant to the claimed refund. No claim for refund shall be allowed if the
claimant refuses to allow such examination of claimant's books and business records after
request by the administrator to do so.

() In the event that the business tax was erroneously paid and the error is attributable to
the City, the entire amount of the tax erroneously paid shall be refunded to the claimant. If the error
is attributable to the claimant, the City shall retain an amount from the refund reasonably calculated
to cover expenses in verifying the error.
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39.01016 Exemptions - Application - Issuance conditions.

Any person desiring to claim exemption from the payment of the tax set forth in this article
shall make application upon forms prescribed by the administrator and shall furnish such
information and make such affidavits as may be required by the administrator.

39.01017 Exemptions - General.

Except as may be otherwise specifically provided in this article, the terms hereof shall
not be deemed or construed to apply to any person when imposition of the tax upon that person
would violate the Constitution of the United States or that of theState of California or
preemptive federal or state law.

39.01018 Enforcement - Duties of tax admini 2olice Chief.

he provisions of this
of this article as may

e each and all

It shall be the duty of the administrator t )
nee in the enforcemen

article, and the Police Chief shall render such
from time to time be required by the administrat

39.01019 Rules and regulatio

of the equal protectlon and due process
tate of California.

request in wrltln
taxpayer does not
shall be conclusively déi ave waived any adjustment for that year and all prior years.
() The taxpayer shall, by sworn statement and supporting testimony, show the
method of business and the gross volume of business and such other information as the
administrator may deem necessary in order to determine the extent, if any, of such undue burden !
or violation. The administrator shall then conduct an investigation, and shall fix as the tax for
the taxpayer an amount that is reasonable and nondiscriminatory, or if the tax has already been
paid, shall order a refund of the amount over and above the tax so fixed. In fixing the tax to be
charged, the administrator shall have the power to base the tax upon a percentage of gross
receipts or any other measure which will assure that the tax assessed shall be uniform with that




Attachment B

assessed on businesses of like nature, so long as the amount assessed does not exceed the tax as
prescribed by this article.

(d) Should the administrator determine that the gross receipt measure of tax to be the
proper basis, the administrator may require the taxpayer to submit a sworn statement of the gross
receipts and pay the amount of tax as determined by the administrator.

39.01021 Audit and examination of records and equipment.

(a) The administrator shall have the power to audit
records of persons engaged in Cannabis business including bo
returns, California sales tax returns, or other evidence do
engaged in Cannabis business, and, where necessary, all:

ate and federal income tax
ing the gross receipts of persons
ent of any person engaged in

unt of business tax, if any,
glfymg any statements or

person, after written demand by the administra
examination or verification such books, record

refusing, make an assessment in
f any taxes estimated to be due.

39.01023 Lien —

[f any amount required to be paid to the City under the ordinance codified in this article
is not paid when due, the administrator, upon expiration of the second delinquency period 1
referenced in Section 39.01012(a)(2), may within four years after the amount is due, record in
the Office(s) of the County Recorder(s) of any county in the State of California a certificate
specifying the amount of tax, penalties and interest due, the name and address of the operator
liable for the same and the fact that the administrator has complied with all provisions of this
article in the determination of the amount required to be paid. From the time of the recording,
the amount required to be paid together with penalties and interest shall constitute a lien upon
any and all real property in any county owned by the operator or thereafter acquired by the
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operator. The lien shall have the force, effect and priority of a judgment lien and shall continue
for ten years from the time of filing of the certificate unless sooner released or otherwise
discharged.

39.01024 Warrant for collection of tax.

At any time within four years after any operator is delinquent in the payment of any
amount herein required to be paid off after the last recording of a certificate of lien under
Section 39.01023 of this article, the administrator may issue a warrant for the enforcement of
any liens and for the collection of any amount required to be paid to the City under this article.
The warrant shall be directed to any sheriff, marshal or constible‘and shall have the same effect
as a writ of execution. The warrant shall be levied and sal e pursuant to it in the same
manner and with the same effect as a levy of and a sal t to a writ of execution. The
j able, the same fees,

w for similar services

pursuant to a writ of execution.

39.01025 Seizure and sale.

At any time within four yea

Any seizure made t
execution under the

39.01026

The successor ope gn, purchaser, transferee, or other person or entity seeking to
obtain ownership or contro e business shall notify the administrator of the date of transfer at
least thirty days prior to the transfer date; or if the agreement to sell, transfer, or otherwise dispose of
the business was made less than thirty days prior to the date of transfer, notice shall be provided
immediately.

The successor operator, assign, purchaser, transferee, or other person or entity who
obtains ownership or control of the business shall be deemed to have complied with the
requirement of this section to satisfy the unpaid tax liability, if that person or entity complies
with the requirements of California Revenue and Taxation Code Section 7283.5 by
withholding from the purchase price an amount sufficient to cover the tax liability, or by
otherwise paying the tax liability until the administrator provides a "Tax Clearance
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Certificate" showing that it has been paid and stating that no amount is due through the date
of transfer.

The administrator, within 90 days of receiving a written request from a successor
operator, assign, purchaser, transferee, or other person or entity who obtains or attempts to
obtain ownership or control of the hotel, may issue a "Tax Clearance Certificate" stating either
the amount of tax liability due and owing for the property, or stating that there is no tax liability
due and owing for the property. The administrator may also request financial records from the
current or former owner or operator to conduct an audit of the tax that may be due and owing.
After completing the audit within 90 days after the date that the records were made available, the
administrator may issue a tax clearance certificate within 30 days of completing the audit,
stating the amount of the tax liability owed, if any. If the City:determines that the records
provided for an audit are insufficient, the administrator on the facts and information
available to estimate any tax liability associated with t

ly. If an applicatioh i
ificatess

The hearing provision of Section 39.01027 sha
made within the time prescribed, the tax clearan:
of the tax liability associated with the property as o

39.01027 Deficiency determina

If the administrator;i i th ‘ equired under the
provisions of this article ' : ly computed, he or she
may compute and d ‘ [ ﬁc1ency determmatlon upon

the basis of the fact

(@)  Under any of'the following circumstances, the administrator may make and give
notice of an assessment of the amount of tax owed by a person under this article at any time:

(1) If'the person has not filed any statement required under the provisions of this
article;

(2) 1If the person has not paid any tax due under the provisions of this article;

(3) If the person has not, after demand by the administrator, filed a corrected
statement, or furnished to the administrator adequate substantiation of the information
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contained in a statement already filed, or paid any additional amount of tax due under the
provisions of this article;

(4) If the administrator determines that the nonpayment of any business tax due
under this article is due to fraud, a penalty of forty percent of the amount of the tax shall be
added thereto in addition to penalties and interest otherwise stated in this article.

(b) The notice of assessment shall separately set forth the amount of any tax known

by the administrator to be due or estimated by the administrator, after consideration of all
information within the administrator's knowledge concerning th¢ business and activities of the
person assessed, to be due under each applicable section of tticle, and shall include the
amount of any penalties or interest accrued on each amount to‘the date of the notice of
assessment.

39.01029 Tax assessment - Notice req

he or she shall register with the adm
this article; or, should the person hav

set for hearing before him or her not later than thirty-
, unless a later date is agreed to by the administrator

g not later than five days prior to such hearing. At such
nd offer evidence why the assessment as made by the
administrator should 1 rmed and fixed as the tax due. After such hearing the
administrator shall det reassess the proper tax to be charged and shall give written
notice to the person in the manner prescribed in Section 39.01026 for giving notice of
assessment. The amount determined to be due shall be payable after fifteen days.

39.01031 Conviction for article violation - Taxes not waived.

The conviction and punishment of any person for failure to pay the required tax shall not
excuse or exempt such person from any civil action for the tax debt unpaid at the time of such
conviction. No civil action shall prevent a criminal prosecution for any violation of the provisions
of this article or of any state law requiring the payment of all taxes.
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39.01032 Violation deemed misdemeanor - Penalty.

Any person violating any of the provisions of this article or any regulation or rule passed in
accordance herewith, shall be deemed guilty of a misdemeanor, and upon conviction thereof shall be
punishable by a fine of not more than five hundred dollars or by imprisonment for a period of not
more than six months, or by both such fine and imprisonment.

39.01033 Severability.

Should any provision of this article, or its application to any person or circumstance, be
determined by a court of competent jurisdiction to be unlawfuljiinénforceable or otherwise void,
that determination shall have no effect on any other provisi is article or the application of
this article to any other person or circumstance and, to e provisions hereof are
severable.

39.01034 Effect of state and federal snce/ authorizatio

interpretation thereto by a state or fed
law, to the extent that such amendme

extent that such change
rwise be required or a tax

39.01035 Rem
All remedies and p prescribed by this article or which are available under any
other provision of law or equity, including but not limited to the California False Claims Act
(Government Code Section 12650 et seq.) and the California Unfair Practices Act (Business and
Professions Code Section 17070 et seq.), are cumulative. The use of one or more remedies by the
City shall not bar the use of any other remedy for the purpose of enforcing the provisions of this

article.

39.01036 Amendment or repeal.

Chapter 3, Article 9 of the San Diego Municipal Code may be repealed or amended by the
City Council without a vote of the people. However, as required by Chapter XIIIC of the California

14




