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DATE: 
 

December 11, 2023 
 

TO: 
 

Diana J.S. Fuentes, City Clerk 
 

FROM: 
 

City Attorney 
 

SUBJECT: 
 

Title, Summary, and City Attorney Impartial Analysis for Ballot Measure – 
Amendments to the San Diego City Charter, by amending Article V, section 40, 
related to the elected City Attorney, and adding a new section 40.2, related to 
Legal Counsel for the Office of the City Auditor and Audit Committee, hired by 
contract instead of the elected City Attorney.  
 
 

The San Diego City Council (City Council) directed the City Attorney to prepare a ballot title, 
summary, and impartial analysis of a ballot measure, seeking voter approval to amend the San 
Diego City Charter (Charter), by amending Article V, section 40, related to the elected City 
Attorney, and adding a new section 40.2, related to Legal Counsel for the Office of the City 
Auditor and Audit Committee.  
 
By San Diego Ordinance O-21744 (Nov. 6, 2023), the City Council voted to place this measure 
on the March 4, 2024, Municipal Special Election ballot in the City of San Diego, consolidated 
with the California State Presidential Primary Election. The City Council called the Municipal 
Special Election, by San Diego Ordinance O-21743 (Oct. 31, 2023), and consolidated it with the 
California State Presidential Primary Election, by San Diego Resolution R-315189 (Oct. 31, 
2023).  
 

BALLOT TITLE 

Amendments to the San Diego City Charter section 40 and the addition of a new section 

40.2, authorizing the City Auditor and Audit Committee to use outside legal counsel instead of 

the elected City Attorney.  
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BALLOT SUMMARY 

This measure would amend the San Diego City Charter (Charter) to authorize the City 

Auditor and the Audit Committee to use outside legal counsel instead of using the elected City 

Attorney, subject to certain conditions, when the Audit Committee determines the use is in the 

public’s interest. 

If approved by a majority vote of those qualified to vote on the measure, the Charter 

amendments would become effective after they are chaptered by the California Secretary of 

State.  

CITY ATTORNEY’S IMPARTIAL ANALYSIS 

On April 7, 1931, the voters of the City of San Diego (City) added an elected City 

Attorney position to the San Diego City Charter (Charter). Under Charter section 40, the City 

Attorney, who is elected by qualified voters citywide, serves as the chief legal adviser of, and 

attorney for the City and all Departments and offices. City departments must use the elected City 

Attorney unless the City Attorney has a legal conflict, as defined by the California Rules of 

Professional Conduct, or lacks the specialized skill or resources necessary to complete the 

assigned work.  

In 2004, City voters amended the Charter to authorize the Ethics Commission to retain its 

own outside legal counsel, and in 2020, City voters amended the Charter to authorize the 

Commission on Police Practices to retain its own outside legal counsel. This measure would 

again amend Charter section 40 and add a new section 40.2 to authorize the City Auditor and the 

City’s Audit Committee to retain and use outside legal counsel to assist those officials with their 

responsibilities. The City Auditor, who is appointed by the City Council, conducts audits and 

may investigate any material claim of financial fraud, waste, or impropriety within the City 
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Auditor’s purview under Charter section 39.2. The City’s Audit Committee, comprised of two 

members of the San Diego City Council and three members of the public, directs and reviews the 

City Auditor’s work and has oversight responsibility regarding the City’s financial and business 

practices under Charter section 39.1.  

For the City Auditor or the City’s Audit Committee to use outside legal counsel, the 

Audit Committee must determine that such use is in the public’s interest. It would not be 

necessary to show that the City Attorney has a conflict of interest or lacks the specialized skill or 

resources necessary to complete the assigned work.  

The City Council must approve the contract used to retain outside legal counsel and 

determine funding each fiscal year. Legal counsel may be hired only after complying with 

applicable laws, including the City’s required competitive procurement processes. The City 

Council may, by ordinance, create additional rules related to the outside legal counsel consistent 

with the Charter language. 

Any attorney-client relationship between outside legal counsel and the City Auditor, the 

City Auditor’s subordinates, and the Audit Committee must be formed in a manner consistent 

with California law and the Rules of Professional Conduct of the State Bar of California.  

This measure was placed on the ballot by the City Council, following a proposal by the 

City Auditor. If approved by a majority of the qualified voters voting on the measure, the Charter 

amendment would become effective when the California Secretary of State officially chapters it.  






