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AGREEMENT BETWEEN

THE CITY OF SAN DIEGO
AND ARCADIS U.S.,INC
FOR CONSTRUCTION MANAGEMENT PROFESSIONAL SERVICES

THIS Agreement is made and entered into between the City of San Diego, a municipal
corporation [City], and Arcadis U.S.,Inc [Construction Management Professional] for the
Construction Management Professional to provide Professional Services to the City for the
CM for Tecolote Canyon Trunk Sewer and Golf Course Water Connection {Project).

RECITALS

The City wants to retain the services of a professional construction management firm
to provide construction management services [Professional Services).

The Construction Management Professional represents that it has the expertise,
experience and personnel necessary to provide the Professional Services for the Project.

The City and the Construction Management Professional [Parties] want to enter into
an Agreement whereby the City will retain the Construction Management Professional to
provide, and the Construction Management Professional shall provide, the Professional
Services for the Project [Agreement].

In consideration of the above recitals and the mutual covenants and conditions set
forth, herein, and for good and valuable consideration, the sufficiency of which are hereby
acknowledged, the Parties hereby set forth their mutual covenants and understandings as
follows:

ARTICLE I
CONSTRUCTION MANAGEMENT SERVICES

The above-listed recitals are true and correct and are hereby incorporated by
reference.

11 Scope of Services. The Construction Management Professional shall perform
the Professional Services as set forth in the written Scope of Services [Exhibit A] at the
direction of the City.

1.2 Contract Administrator. The ENGINEERING & CAPITAL PROJECTS is the
contract administrator for this Agreement. The Construction Management Professional shall
provide the Professional Services under the direction of a designated representative of the
ENGINEERING & CAPITAL PROJECTS. The City's designated representative will communicate
with the Construction Management Professional on all matters related to the administration
of this Agreement and the Construction Management Professional's performance of the
Professional Sexvices rendered hereunder. When this Agreement refers to communications to
or with the City, those communications will be with the designated representative, unless
the designated representative or the Agreement specifies otherwise. However, when this
Agreement refers to an act or approval to be performed by the City, that act or approval shall
be performed by the Mayor or his designee, unless the Agreement specifies otherwise.
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1.3 City Modification of Scope of Services. The City may, without invalidating this
Agreement, order changes in the Scope of Services by altering, adding to or deducting from
the Professional Services to be performed, All such changes shall be in writing and shall be
performed in accordance with the provisions of this Agreement. If any such changes cause an
increase or decrease in the Construction Management Professional's cost of, or the time
required for, the performance of any of the Professional Services, the Construction
Management Professional shall immediately notify the City. If the City deems it appropriate,
an equitable adjustment to the Construction Management Professional's compensation or
time for performance may be made, provided that any adjustment must be approved by both
Parties in writing in accordance with Section 9.1 of this Agreement.

1.4  Written Authorization. Prior to performing any Professional Services in
connection with the Project, the Construction Management Professional shall obtain from
the City a written authorization to proceed. Further, throughout the term of this Agreement,
the Construction Management Professional shall immediately advise the City in writing of
any anticipated change in the Scope of Services [Exhibit A), Compensation and Fee Schedule
[Exhibit B}, oxr Time Schedule [Exhibit C], and shall obtain the City's written consent to the
change prior to making any changes. In no event shall the City's consent be construed to
relieve the Construction Management Professional from its duty to render all Professional
Services in accordance with applicable laws and accepted industry standards.

1.5 Confidentiality of Services. All Professional Services performed by the
Construction Management Professional, including but not limited to all drafts, data,
correspondence, proposals, reports, and estimates compiled or composed by the
Construction Management Professional, pursuant to this Agreement, are for the sole use of
the City, its agents and employees. Neither the documents nor their contents shall be
released to any third party without the prior written consent of the City. This provision does
not apply to information that (a) was publicly known, or otherwise known to the
Construction Management Professional, at the time that it was disclosed to the Construction
Management Professional by the City, (b) subsequently becomes publicly known through no
act or omission of the Construction Management Professional, or {c) otherwise becomes
known to the Construction Management Professional other than through disclosure by the
City. Except for Subcontractors covered by Section 4.4, neither the documents nor their
contents shall be released to any third party without the prior written consent of the City.

1.6  Competitive Bidding. RESERVED.

ARTICLE II
DURATION OF AGREEMENT

2.1  Term of Agreement. This Agreement shall be effective on the date it is
executed by the last Party to sign the Agreement, and approved by the City Attorney in
accordance with San Diego Charter Section 40. Unless otherwise terminated, it shall be
effective until completion of the Scope of Services or 05/31/2027; whichever is the earliest but
not to exceed five years unless approved by City ordinance.

2.2  Time of Essence. Time is of the essence for each provision of this Agreement,
unless otherwise specified in this Agreement. The time for performance of the Scope of
Services [Exhibit A] is set forth in the Time Schedule [Exhibit C].

2.3  Notification of Delay. The Construction Management Professional shall
immediately notify the City in writing if the Construction Management Professional
experiences or anticipates experiencing a delay in performing the Professional Services
within the time frames set forth in the Time Schedule [Exhibit C]. The written notice shall
include an explanation of the cause for, and a reasonable estimate of the length of the delay.
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If in the opinion of the City, the delay affects a material part of the Project, the City may
exercise its rights under Sections 2.5-2.7 of this Agreement.

2.4  Delay. If delays in the performance of the Professional Services are caused by
unforeseen events beyond the control of the Parties, such delay may entitle the Construction
Management Professional to a reasonable extension of time, but such delay shall not entitle
the Construction Management Professional to damages or additional compensation. Any
such extension of time must be approved in writing by the City. The following conditions
may constitute an excusable delay without additional compensation: war; changes in law or
government regulation; labor disputes; strikes; fires, floods, severe adverse weather that
requires the cessation of the Construction Management Professional's work. However, the
Construction Management Professional shall not be entitled to an extension of time for a
delay caused by the acts or omissions of the Construction Management Professional.

2.5  City's Right to Suspend for Convenience. The City may, at its sole option and
for its convenience, suspend all or any portion of the Construction Management
Professional's performance of the Professional Services, for a reasonable period of time not
to exceed six months, In accordance with the provisions of this Agreement, the City will give
written notice to the Construction Management Professional of such suspension. In the
event of such a suspension, in accordance with the provisions of Article III of this
Agreement, the City shall pay to the Construction Management Professional a sum
equivalent to the reasonable value of the Professional Services the Construction Management
Professional has satisfactorily performed up to the date of suspension. Thereafter, the City
may rescind such suspension by giving written notice of rescission to the Construction
Management Professional. The City may then require the Construction Management
Professional to resume performance of the Professional Services in compliance with the
terms and conditions of this Agreement; provided, however, that the Construction
Management Professional shall be entitled to an extension of time equal to the length of the
suspension, unless otherwise agreed to in writing by the Parties,

2.6  City's Right to Terminate for Convenience. The City may, at its sole option
and for its convenience, terminate all or any portion of the Professional Services agreed to
pursuant to this Agreement by giving written notice of such termination to the Construction
Management Professional. Such notice shall be delivered by certified mail with return receipt
for delivery to the City, The termination of the Professional Services shall be effective upon
receipt of the notice by the Construction Management Professional, After termination of this
Agreement, the Construction Management Professional shall complete any and all additional
work necessary for the orderly filing of documents and closing of the Construction
Management Professional's Professional Services under this Agreement. For services
satisfactorily rendered in completing the work, the Construction Management Professional
shall be entitled to fair and reasonable compensation for the Professional Services performed
by the Construction Management Professional before the effective date of termination. After
filing of documents and completion of performance, the Construction Management
Professional shall deliver to the City all drawings, plans, calculations, specifications and
other documents or records related to both the Project and to the Construction Management
Professional's Professional Services on the Project. By accepting payment for completion,
filing and delivering documents as called for in this paragraph, the Construction
Management Professional discharges the City of all of the City's payment obligations and
liabilities under this Agreement.

2,7  City's Right to Terminate for Default. If the Construction Management
Professional fails to satisfactorily perform any obligation required by this Agreement, the
Construction Management Professional's failure constitutes a Default. A Default includes the
Construction Management Professional's failure to adhere to the Time Schedule. If the
Construction Management Professional fails to satisfactorily cure a Default within ten
Design Long Form — CM Services 30f 23 Revised 02-09-22



calendar days of receiving written notice from the City specifying the nature of the Default,
the City may immediately cancel and/or terminate this Agreement, and terminate each and
every right of the Construction Management Professional, and any person claiming any
rights by or through the Construction Management Professional under this Agreement. The
rights and remedies of the City enumerated in this Section are cumulative and shall not
limit, waive, or deny any of the City's rights under any other provision of this Agreement.
Nor does this Section otherwise waive or deny any right or remedy, at law or in equity,
existing as of the date of this Agreement or hereinafter enacted or established, that may be
available to the City against the Construction Management Professional,

ARTICLE IIi
COMPENSATION

3.1 Amount of Compensation. The City shall pay the Construction Management
Professional for performance of all Professional Services rendered in accordance with this
Agreement, including reasonably related expenses, a total contract amount not exceeding
$4,774,064.00. The compensation for the Scope of Services shall not exceed $4,774,064.00,
and the compensation for Additional Services (described in Section 3.2), if any, shall not
exceed $0.00.

3.2 Additional Services. The City may require that the Construction Management
Professional perform additional Professional Services [Additional Services] beyond those
described in the Scope of Services [Exhibit A]. Prior to the Construction Management
Professional's performance of Additional Services, the City and the Construction
Management Professional must agree in writing upon a fee for the Additional Services,
including reasonably related expenses, in accordance with the Compensation and Fee
Schedule [Exhibit B]. The City will pay the Construction Management Professional for the
performance of Additional Services in accordance with Section 3.3.

3.3 Manner of Payment. The City shall pay the Construction Management
Professional in accordance with the Compensation and Fee Schedule [Exhibit B]. For the
duration of this Agreement, the Construction Management Professional shall not be entitled
to fees, including fees for expenses, that exceed the amounts specified in the Compensation
and Fee Schedule. The Construction Management Professional shall submit one invoice per
calendar month in a form acceptable to the City in accordance with the Compensation and
Fee Schedule. The Construction Management Professional shall include with each invoice a
description of completed Professional Services, reasonably related expenses, if any, and all
other information, including but not limited to: the progress percentage of the Scope of
Services and/or deliverables completed prior to the invoice date, as required by the City. The
City will pay undisputed portions of invoices within thirty calendar days of receipt.

3.4  Additional Costs. Additional Costs are those costs that can be reasonably
determined to be related to the Construction Management Professional's errors or
omissions, and may include Construction Management Professional, City, or Subcontractor
overhead, construction, materials, demolition, and related costs. The Construction
Management Professional shall not be paid for the Professional Services required due to the
Construction Management Professional's errors or omissions, and the Construction
Management Professional shall be responsible for any Additional Costs associated with such
errors or omissions, These Additional Costs may be deducted from monies due, or that
become due, the Construction Management Professional. Whether or not there are any
monies due, or becoming due, the Construction Management Professional shall reimburse
the City for Additional Costs due to the Construction Management Professional's errors or
omissions.
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3.5  Eighty Percent Notification, The Construction Management Professional shall
promptly notify the City in writing of any potential cost overruns. Cost overruns include, but
are not limited to the following: (1) where anticipated costs to be incurred in the next sixty
calendar days, when added to all costs previously incurred, will exceed 80 percent of the
maximum compensation for this Agreement; or (2) where the total cost for performance of
the Scope of Services [Exhibit A] appears that it may be greater than the maximum
compensation for this Agreement.

ARTICLE IV
CONSTRUCTION MANAGEMENT PROFESSIONAL'S OBLIGATIONS

41 Industry Standards. The Construction Management Professional agrees that
the Professional Services rendered under this Agreement shall be performed in accordance
with the standards customarily adhered to by an experienced and competent professional
construction management firm using the degree of care and skill ordinarily exercised by
reputable professionals practicing in the same field of service in the State of California,
Where approval by the City, the Mayor or his designee, or other representatives of the City is
required, it is understood to be general approval only and does not relieve the Construction
Management Professional of responsibility for complying with all applicable laws, codes, and
good consulting practices.

4.2 Right to Audit.

4.2.1  Access. The City retains the right to review and audit, and the
reasonable right of access to Construction Management Professional's and any
Subcontractor's premises to review and audit the Construction Management Professional's |
or Subcontractor’s compliance with the provisions of this Agreement [City's Right]. The
City's Right includes the right to inspect and photocopy sarne, and to retain copies, outside
of the Construction Management Professional's premises, of any and all Project-related
records with appropriate safeguards, if such retention is deemed necessary by the City in its
sole discretion. This information shall be kept by the City in the strictest confidence allowed
by law,

4.2.2  Audit, The City's Right includes the right to examine any and all books,
records, documents and any other evidence of procedures and practices that the City
determines are necessary to discover and verify that the Construction Management
Professional or Subcontractor is in compliance with all requirements under this Agreement,

4.2.2.1 Cost Audit. If there is a claim for additional compensation or
for Additional Services, the City's Right includes the right to examine books, records,
documents, and any and all other evidence and accounting procedures and practices that the
City determines are necessary to discover and verify all direct and indirect costs, of whatever
nature, which are claimed to have been incurred, or anticipated to be incurred.

4.2.2.2 Accounting Records. The Construction Management
Professional and all Subcontractors shall maintain complete and accurate records in
accordance with Generally Accepted Accounting Practices in the industry. The Construction
Management Professional and Subcontractors shall make available to the City for review and
audit; all Project-related accounting records and documents, and any other financial data.
Upon the Gity's request, the Construction Management Professional and Subcontractors shall
submit exact duplicates of originals of all requested records to the City.

4.2.3 City's Right Binding on Subcontractors. The Construction Management
Professional shall include the City's Right as described in Section 4.2, in any and all of their
subcontracts, and shall ensure that these sections are binding upon all Subcontractors.
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4.2.4 Compliance Required before Mediation or Litigation. A condition
precedent to proceeding with mandatory mediation and further litigation provided for in
Article VII is the Construction Management Professional's and Subcontractors full
compliance with the provisions of this Section 4.2 within sixty days of the date on which the
City mailed a written request to review and audit compliance.

4.3  Insurance. The Construction Management Professional shall not begin the
Professional Services under this Agreement until it has: (a} obtained, and provided to the
City, insurance certificates and endorsements reflecting evidence of all insurance required in
Article 1V, Section 4.3.1; and (b) confirmed that all policies contain the specific provisions
required in Article IV, Section 4.3.4 of this Agreement. However, failure to obtain City
approval of the required documents prior to the Professional Services commencing shall not
waive Construction Management Professional’s obligation to provide them., City reserves the
right to require complete, certified copies of all required insurance policies, including
endorsements required by this Agreement, at any time. Construction Management
Professional’s liabilities, including but not limited to Construction Management
Professional’s indemnity obligations, under this Agreement, shall not be deemed limited in
any way to the insurance coverage required herein. If Construction Management Professional
maintains broader coverage or higher limits than the minimums shown below, City requires
and shall be entitled to the broader coverage or the higher limits maintained by Construction
Management Professional. Any available insurance proceeds in excess of the specified
minimum limits of insurance and coverage shall be available to City. Except as provided for
under California law, all policies of insurance required hereunder must provide that the City
is entitled to thirty (30) days prior written notice (10 days for cancellation due to non-
payment of premium) of cancellation or non-renewal of the policy or policies. Maintenance
of specified insurance coverage is a material element of this Agreement and Construction
Management Professional’s failure to maintain or renew coverage or to provide evidence of
renewal during the term of this Agreement may be treated as a material breach of contract
by the City.

Further, the Construction Management Professional shall not modify any policy or
endorsement thereto which increases the City's exposure to loss for the duration of this
Agreement,

4.3.1  Types of Insurance. At all times during the term of this Agreement, the
Construction Management Professional shall maintain insurance coverage as follows:

4.3.1.1 Commercial General Liability. The Construction Management
Professional shall keep in full force and effect Commercial General Liability (CGL) Insurance
written on an ISO Occurrence form CG 00 01 07 98 or an equivalent form providing coverage
at least as broad which shall cover liability arising from any and all personal injury or
property damage in the amount of $2,000,000 per occurrence and subject to an annual
aggregate of $4,000,000. There shall be no endorsement or modification of the CGL limiting
the scope of coverage for either insured vs. insured claims or contractual liability. All defense
costs shall be outside the limits of the policy.

4.3.1.2 Commercial Automobile Liability. For all of the Construction
Management Professional's automobiles including owned, hired and non-owned
automobiles, the Construction Management Professional shall keep in full force and effect,
automobile insurance written on an ISO form CA 00 0112 90 or a later version of this form or
an equivalent form providing coverage at least as broad for bodily injury and propexty
damage for a combined single limit of $1,000,000 per occurrence. Insurance certificate shall
reflect coverage for any automobile (any auto). If the Construction Management
Professional does not possess owned automobiles then coverage for hired and non-owned
automobiles shall be provided.
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4.3.1.3 Workers’ Compensation and Employer’s Liability, For all of
the Construction Management Professional's employees who are subject to this Agreement
the Construction Management Professional shall keep in full force and effect, Workers'
Compensation Insurance as required by the State of California, with Statutory Limits, and
Employer’s Liability Insurance with limit of no less than $1,000,000 per accident for bodily
injury or disease.

4.3.1.4 Architects & Engineers Professional Liability. For all of the
Construction Management Professional's employees who are subject to this Agreement, the
Construction Management Professional shall keep in full force and effect, Professional
Liability coverage for professional liability with a limit of $3,000,000 per claim and
$3,000,000 annual aggregate. The Construction Management Professional shall ensure both
that: (1) the policy retroactive date is on or before the date of commencement of the
Professional Services; and (2) the policy will be maintained in force for a period of three
years after substantial completion of the Professional Services or termination of this
Agreement whichever occurs last. The Construction Management Professional agrees that for
the time period defined above, there will be no changes or endorsements to the policy that
increase the City's exposure to loss.

4.3.2 Deductibles. Construction Management Professional shall
disclose deductibles and self-insured retentions to the City at the time the evidence of
insurance is provided. The City may require Construction Management Professional to
purchase coverage with a lower retention or provide proof of ability to pay losses and related
investigations, claim administration, and defense expenses within the retention. The policy
language shall provide, or be endorsed to provide, that the self-insured retention may be
satisfied by either the named insured or City.

4.3.3  Acceptability of Insurers.

4.3.3.1 Except for the State Compensation Insurance Fund, all
insurance required by this Agreement shall only be carried by insurance companies with a
rating of at least “A~, VI” by A.M. Best Company, that are authorized by the California
Insurance Commissioner to do business in the State of California, and that have been
approved by the City.

4.3.3.2 The City will accept insurance provided by non-admitted,
“surplus lines” carriers only if the carrier is authorized to do business in the State of
California and is included on the List of Approved Surplus Lines Insurers (LASLI list). All
policies of insurance carried by non-admitted carriers are subject to all of the requirements
for policies of insurance provided by admitted carriers described herein.

4.3.4 Required Endorsements.

The following endorsements to the policies of insurance are required to be provided
to the City before any work is initiated under this Agreement.

4.3.4.1 Commercial General Liability Insurance Endorsements.

ADDITIONAL INSURED. To the fullest extent permitted by law and consistent with
the limiting provisions set forth at California Civil Code section 2782, California Insurance
Code section 11580.04, and any applicable successor statutes limiting indemnification of
public agencies that bind the City, the policy or policies shall be endorsed to include as an
Additional Insured the City and its respective elected officials, officers, employees, agents,
and representatives, with respect to liability arising out of:

a. Ongoing operations performed by you or on your behalf,
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b. your products,

C. your work, e.g., your completed operations performed by you or on your
behalf, or
d. premises owned, leased, controlled, or used by you.

PRIMARY AND NON-CONTRIBUTORY COVERAGE. The policy or policies must be
endorsed to provide that the insurance afforded by the Commercial General Liability policy
or policies is primary to any insurance or self-insurance of the City of San Diego and its
elected officials, officers, employees, agents and representatives as respects operations of
the Named Insured. Any insurance maintained by the City of San Diego and its elected
officials, officers, employees, agents and representatives shall be in excess of Construction
Management Professional’s insurance and shall not contribute to it.

4.3.4.2 Worker’s Compensation and Employer’s Liability Insurance
Endorsements.

WAIVER OF SUBROGATION. The Worker’s Compensation policy or policies must be
endorsed to provide that the insurer will waive all rights of subrogation against the City and
its respective elected officials, officers, employees, agents and representatives for losses paid
under the terms of this policy or these policies which arise from work performed by the
Named Insured for the City.

4.3.5 Reservation of Rights. The City reserves the right, from time to time,
to review the Construction Management Professional’s insurance coverage, limits, deductible
and self-insured retentions to determine if they are acceptable to the City. The City will
reimburse the Construction Management Professional for the cost of the additional premium
for any coverage requested by the City in excess of what is required by this Agreement
without overhead, profit, or any other markup.

4.3.6 Additional Insurance. The Construction Management Professional may
obtain additional insurance not required by this Agreement.

4.3.7 Notice of Changes to Insurance. Construction Management
Professional shall notify the City 30 days prior to any material change to the policies of
insurance provided under this Agreement.

4.3.8 Excess Insurance. All policies providing excess coverage to the City
shall follow the form of the primary policy or policies including but not limited to all
endorsements.

4.2, Subcontractors. The Construction Management Professional's hiring or
retaining of any third parties {Subcontractors] to perform services related to the Project
[Subcontractor Services] is subject to prior approval by the City. The Construction
Management Professional shall list on the Subcontractor List [Exhibit D, Attachment CC) all
Subcontractors known to the Construction Management Professional at the time this
Agreement is entered. If at any time after this Agreement is entered into, the Construction
Management Professional identifies a need for addition, deletion, or substitution of
Subcontractor Services, the Construction Management Professional must submit a written
notice to the City requesting approval for the change modifying the Subcontractor Services.
The Construction Management Professional's written notice shall include a justification, a
description of the scope of services, an estimate of all costs/percentage of contract
participation for the Subcontractor Services, and an updated Exhibit D, Attachment CC
reflecting the requested change(s). The City agrees to consider such requests in good faith. -
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4.4.1 Subcontractor Contract, All contracts entered into between the
Construction Management Professional and any Subcontractor shall contain the information
as described in Sections 4.6, 4.7, 4.10.2, and 4.18, and shall also provide as follows:

4.4.1.1 Construction Management Professional shall require the
Subcontractor to obtain insurance policies, as described in Section 4.3.1, and those policies
shall be kept in full force and effect during any and all work on this Project and for the
duration of this Agreement. Furthermore, Subcontractor policy limits, and required
endorsements shall be determined by the Construction Management Professional
proportionate to the services performed by the Subcontractor.

4.4.1.2 The Construction Management Professional is obligated to pay
the Subcontractor, for Construction Management Professional and City-approved invoice
amounts, out of amounts paid by the City to the Construction Management Professional, not
later than seven working days from the Construction Management Professional's receipt of
payment from the City. Nothing in this paragraph shall be construed to impair the right of
the Construction Management Professional and any Subcontractor to negotiate fair and
reasonable pricing and payment provisions among themselves.

4.4.1.3 In the case of a deficiency in the performance of Subcontractor
Services, the Construction Management Professional shall notify the City in writing of any
withholding of payment to the Subcontractor, specifying: (a) the amount withheld; (b) the
specific cause under the terms of the subcontract for withholding payment; (¢} the
connection between the cause for withholding payment and the amount withheld; and (d)
the remedial action the Subcontractor must take in order to receive the amount withheld.
Once the Subcontractor corrects the deficiency, the Construction Management Professional
shall pay the Subcontractor the amount withheld within fourteen working days of the
Construction Management Professional's receipt of the City's next payment.

4.4.1.4 In any dispute between the Construction Management
Professional and Subcontractor, the City shall not be made a party to any judicial or
administrative proceeding to resolve the dispute. The Construction Management Professional
agrees to defend and indemnify the City as described in Article VI of this Agreement in any
dispute between the Construction Management Professional and Subcontractor should the
City be made a party to any judicial or administrative proceeding to resolve the dispute in
violation of this position.

4.4.1.5 The Subcontractor is bound to the City's Equal Opportunity
Contracting Program covenants set forth in Article IV, Section 4.6 and {Exhibit D] of this
Agreement.,

4.4.1.6 The City is an intended beneficiary of any work performed by
the Subcontractor for purposes of establishing a duty of care between the Subcontractor and
the City.

4.5  Contract Records and Reports.

4.5.1 The Construction Management Professional shall maintain records of
all subcontracts entered into with all firms, all project invoices received from Subcontractors,
Records shall show name, telephone number including area code, and business address of
each Subcontractor and the total amount actually paid to each firm. Project relevant records,
regardless of tier, may be periodically reviewed by the City.

4.5.2 The Construction Management Professional shall retain all records,
books, papers, and documents directly pertinent to the Contract for a period of not less than
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five (5) years after Completion of the contract and allow access to said records by the City’s
authorized representatives.

4.5.3 The Construction Management Professional must submit the following
reporting using the City’s web-based contract compliance i.e., Prism® portal:

4.5.3.1 Monthly Employment Utilization. Construction Management
Professional and their Subcontractors must submit Monthly Employment Utilization
Reporting by the fifth (5th) day of the subsequent month.

4.5.3.2 Monthly Inveicing and Payments. Construction Management
Professional and their Subcontractors must submit Monthly Invoicing and Payment
Reporting by the fifth (5th) day of the subsequent month.

%.5.3.3 To view the City’s online tutorials on how to utilize PRISM®
for compliance reporting, please
visit: http://stage.prismcompliance.com/etc/vendortutorials.htm
Incomplete and/or delinquent reporting may cause payment delays, non-payment of invoice,
or both. The Construction Management Professional understands and agrees that violation of
this clause shall be considered a material breach of the contract and may result in contract
termination, debarment, or other sanctions.

4.6  Non-Discrimination Requirements.

4.6.1 Compliance with the City's Equal Opportunity Contracting Program.
The Construction Management Professional shall comply with the City's Equal Opportunity
Contracting Program Construction Management Professional Requirements [Exhibit D]. The
Construction Management Professional shall not discriminate against any employee or
applicant for employment on any basis prohibited by law. The Construction Management
Professional shall provide equal opportunity in all employment practices. The Construction
Management Professional shall ensure that its Subcontractors comply with the City's Equal
Opportunity Contracting Program Construction Management Professional Requirements.
Nothing in this Section shall be interpreted to hold the Construction Management
Professional liable for any discriminatory practice of its Subcontractors.

4.6.2 Non-Discrimination Ordinance. The Construction Management
Professional shall not discriminate on the basis of race, gender, gender expression, gender
identity, religion, national origin, ethnicity, sexual orientation, age, or disability in the
solicitation, selection, hiring or treatment of Subcontractors, vendors or suppliers. The
Construction Management Professional shall provide equal opportunity for Subcontractors to
participate in subcontracting opportunities. The Construction Management Professional
understands and agrees that violation of this clause shall be considered a material breach of
the contract and may result in contract termination, debarment, or other sanctions. This
language shall be in contracts between the Construction Management Professional and any
Subcontractors, vendors and suppliers.

4.6.3 Compliance Investigations. Upon the City's request, the Construction

Management Professional agrees to provide to the City, within sixty calendar days, a truthful
and complete list of the names of all Subcontractors, vendors, and suppliers that the
Construction Management Professional has used in the past five years on any of its contracts
that were undertaken within San Diego County, including the total dollar amount paid by the
Construction Management Professional for each subcontract or supply contract. The
Construction Management Professional further agrees to fully cooperate in any investigation
conducted by the City pursuant to the City's Nondiscrimination in Contracting Ordinance
{San Diego Municipal Code sections 22.3501~22.3517) The Construction Management
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Professional understands and agrees that violation of this clause shall be considered a
material breach of the contract and may result in remedies being ordered against the
Construction Management Professional up to and including contract termination,
debarment, and other sanctions for violation of the provisions of the Nondiscrimination in
Contracting Ordinance. The Construction Management Professional further understands and
agrees that the procedures, remedies and sanctions provided for in the Nondiscrimination
Ordinance apply only to violations of said Nondiscrimination Ordinance.

4.7  Drug-Free Workplace. By signing this Agreement the Construction
Management Professional agrees that it is aware of, and hereby certifies that it agrees to
comply with, the City's Drug-Free Workplace requirements set forth in Council Policy 100-
17, adopted by San Diego Resolution R-277952 and incorporated into this Agreement by this
reference. Council Policy 100-17 is available on line at https://www.sandiego.gov/city-
clerk/officialdocs. '

4.7.1  Construction Management Professional's Notice to Employees. The
Construction Management Professional shall publish a statement notifying employees that
the unlawful manufacture, distribution, dispensation, possession, or use of a controlled
substance is prohibited in the work place, and specifying the actions that will be taken
against employees for violations of the prohibition.

4.7.2 Drug-Free Awareness Program, The Construction Management
Professional shall establish a drug-free awareness prograrm to inform employees about: (1)
the dangers of drug abuse in the work place; (2) the policy of maintaining a drug-free work
place; (3) available drug counseling, rehabilitation, and employee assistance programs; (4)
the penalties that may be imposed upon employees for drug abuse violations.

4.7.3 Posting the Statement. In addition to Section 4.7.1 above, the
Construction Management Professional shall post the drug-free policy in a prominent place,

4.7.4 Subcontractor's Agreements. The Construction Management
Professional further certifies that each contract for Subcontractor Services for this Project
shall contain language that binds the Subcontractor to comply with the provisions of Article
IV, Section 4.7 of this Agreement, as required by Sections 2.A.(1) through (3) of Council Policy
100-17. Construction Management Professionals and Subcontractors shall be individually
responsible for their own drug-free work place program.

4.8  Tifle 24/Americans with Disabilities Act Requirements. RESERVED.

4.9 Product Endorsement. The Construction Management Professional
acknowledges and agrees to comply with the provisions of City of San Diego Administrative
Regulation 95.65, concerning product endorsement. Any advertisement identifying or
referring to the City as the user of a product ot service requires the prior written approval of
the City.

4.10 Conflict of Interest. The Construction Management Professional is subject to
all federal, state and local conflict of interest laws, regulations, and policies applicable to
public contracts and procurement practices, including but not limited to California
Government Code sections 1090, et seq. and 81000, et seq., and the City of San Diego Ethics
Ordinance, codified in the San Diego Municipal Code at sections 27.3501 to 27.3595.

4.10.1 If, in performing the Professional Services set forth in this Agreement,
any member of the Construction Management Professional’s organization makes, or
participates in, a “governmental decision” as described in Title 2, section 18704 of the
California Code of Regulations, or performs the same or substantially all the same duties for
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the City that would otherwise be performed by a City employee holding a position specified
in the department's conflict of interest code, the individual shall be subject to a conflict of
interest code requiring the completion of one or more statements of economic interests
disclosing the individual’s relevant financial interests. The determination as to whether any
individual members of the Construction Management Professional’s organization must make
disclosures of relevant financial interests is set forth in the Determination Form {Exhibit E].

4.10.11 If a determination is made that certain individuals must
disclose relevant financial interests, the statements of economic interests shall be made on
Fair Political Practices Commission Form 700 and filed with the City Clerk. The individual
shall file a Form 700 (Assuming Office Statement) within thirty calendar days of the City's
determination that the individuals are subject to a conflict of interest code. Each year
thereafter, the individuals shall also file a Form 700 (Annual Statement) on or before April 1,
disclosing any financial interests held during the previous calendar year for which the
individual was subject to a conflict of interest code. A Form 700 (Leaving Office Statement}
shall also be filed when the individual discontinues services under this Agreement.

4.10.1.2 If the City requires an individual member of the Construction
Management Professional’s organization to file a statement of economic interests as a result
of the Professional Services performed, the individual shall be considered a “City Official”
subject to the provisions of the City of San Diego Ethics Ordinance, including the prohibition
against lobbying the City for one year following the termination of this Agreement.

4.10.2 The Construction Management Professional shall establish and make
known to its employees and agents appropriate safeguards to prohibit employees from using
their positions for a purpose that is, or that gives the appearance of being, motivated by the
desire for private gain for themselves or others, particularly those with whom they have
family, business, or other relationships.

4.10.3 The Construction Management Professional and its Subcontractors
having subcontracts amounting to 1% or more of the value of the Professional Services
agreed to under this Agreement are precluded from participating in design services on behalf
of the contractor, construction management, and any other construction services related in
any way to these Professional Services without the prior written consent of the City.

£4.10.2, The Construction Management Professional's personnel employed on
the Project shall not accept gratuities or any other favors from any Subcontractors ot
potential Subcontractors, The Construction Management Professional shall not recommend
or specify any product, supplier, or contractor with whom the Construction Management
Professional has a direct or indirect financial or organizational interest or relationship that
would violate conflict of interest laws, regulations, or policies.

4.10.5 If the Construction Management Professional violates any conflict of
interest law or any of the provisions in this Section 4.10, the violation shall be grounds for
immediate termination of this Agreement. Further, the violation subjects the Construction
Management Professional to liability to the City for attorneys’ fees and all damages
sustained as a result of the violation.

411  Mandatory Assistance. If a third party dispute or litigation, or both, arises out
of, or relates in any way to the Professional Services provided under this Agreement, upon
the City's request, the Construction Management Professional, its agents, officers, and
employees agree to assist in resolving the dispute or litigation. The Construction
Management Professional's assistance includes, but is not limited to, providing professional
consultations, attending mediations, arbitrations, depositions, trials or any event related to
the dispute resolution and/or litigation.
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412 Compensation for Mandatory Assistance. The City will compensate the
Construction Management Professional for fees incurred for providing Mandatory Assistance
as Additional Services under Section 3.2, If, however, the fees incurred for the Mandatory
Assistance are determined, through resolution of the third party dispute or litigation, or
both, to be attributable in whole, or in part, to the acts oxr omissions of the Construction
Management Professional, its agents, officers, and employees, the Construction
Management Professional shall reimburse the City. The City is then entitled to
reimbursement of all fees paid to the Construction Management Professional, its agents,
officers, and employees for Mandatory Assistance.

4.13  Attorney Fees related to Mandatory Assistance. In providing the City with
dispute or litigation assistance, the Construction Management Professional or its agents,
officers, and employees may incur expenses and/or costs, The Construction Management
Professional agrees that any attorney fees it may incur as a result of assistance provided
under Section 4.11 are not reimbursable. The Parties agree this provision does not in any way
affect their rights to seek attorney fees under Article VIII, Section 8.8 of this Agreement.

414 Energy Conservation Specifications, RESERVED,

4.5 Notification of Increased Construction Cost. RESERVED.
416  Sustainable Building Policy. RESERVED.

4.17 Design-Build Competition Eligibility. RESERVED.

4.18  Storm Water Management Discharge Control. Construction Management
Professional shall comply with Chapter 4, Article 3, Division 3 of the San Diego Municipal
Code, Storm Water Management Discharge Control and the Municipal Storm Water Permit
(MS4) Permit, California Regional Water Quality Control Board Order No. R9-2013-0001
(amended by R9-2015-0001 and R9-2015-0100), Storm Water Standards Manual, as
amended from time to time, and any and all Best Management Practice (BMP) guidelines and
pollution elimination requirements as may be established by the Enforcement Official.

4.19  ADA Certification. By signing this Agreement the Construction Management
Professional agrees that it is aware of, and hereby certifies that it agrees to comply with, the
City's Americans With Disabilities Act Compliance/City Contracts requirements set forth in
Council Policy 100-04, adopted by San Diego Resolution R-282153 and incorporated into this
Agreement by this reference. Council Policy 100-04 is available at
https://www.sandiego.gov/city-clerk/officialdocs.

4.20 Prevailing Wage Rates. Prevailing wage rates apply to this Agreement.

Pursuant to San Diego Municipal Code section 22,3019, construction, alteration, demolition,
repair and maintenance work performed under this Agreement is subject to State prevailing
wage laws. For construction work performed under this Agreement cumulatively exceeding
$25,000 and for alteration, demolition, repair and maintenance work performed under this
Agreement curnulatively exceeding $15,000, the Construction Management Professional and
its subconsultants shall comply with State prevailing wage laws including, but not limited to,
the requirements listed below.

4.20.1 Compliance with Prevailing Wage Requirements. Pursuant to sections
1720 through 1861 of the California Labor Code, the Construction Mahagement Professional
and its subconsultants shall ensure that all workers who perform work under this Agreement
are paid not less than the prevailing rate of per diem wages as determined by the Director of
the California Department of Industrial Relations (DIR). This includes work performed
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during the design and preconstruction phases of construction including, but not limited to,
inspection and land surveying work,

4.20.1.1 Copies of the prevailing rate of per diem wages also may be
found at http://www.dir.ca.gov/OPRL/DPreWageDetermination.htm. The Construction
Management Professional and its subconsultants shall post a copy of the prevailing rate of
per diem wages determination at each job site and shall make them available to any
interested party upon request.

4.20.1.2 The wage rates determined by the DIR refer to expiration
dates. If the published wage rate does not refer to a predetermined wage rate to be paid after
the expiration date, then the published rate of wage shall be in effect for the life of this
Agreement. If the published wage rate refers to a predetermined wage rate to become
effective upon expiration of the published wage rate and the predetermined wage rate is on
file with the DIR, such predetermined wage rate shall become effective on the date following
the expiration date and shall apply to this Agreement in the same manner as if it had been
published in said publication. If the predetermined wage rate refers to one or more
additional expiration dates with additional predetermined wage rates, which expiration dates
occur during the life of this Agreement, each successive predetermined wage rate shall apply
to this Agreement on the date following the expiration date of the previous wage rate. If the
last of such predetermined wage rates expires during the life of this Agreement, such wage
rate shall apply to the balance of the Agreement.

£4.20.2 Penalties for Violations. Construction Management Professional and its
subconsultants shall comply with California Labor Cede section 1775 in the event a worker is
paid less than the prevailing wage rate for the work or craft in which the worker is
employed. This shall be in addition to any other applicable penalties allowed under Labor
Code sections 1720 — 1861.

£4.20.3 Payroll Records. Construction Management Professional and its
subconsultants shall comply with California Labor Code section 1776, which generally
requires keeping accurate payroll records, verifying and certifying payroll records, and
making them available for inspection. Construction Management Professional shall require
its subconsultants to also comply with section 1776. Construction Management Professional
and its subconsultants shall submit weekly certified payroll records online via the City’s
web-based Labor Compliance Program. Construction Management Professional is
responsible for ensuring its subconsultants submit certified payroll records to the City,

4.20.3.1 In addition to the requirements in 4.20.3, the Construction
Management Professional and its subconsultants shall also furnish records specified in Labor
Code section 1776 directly to the Labor Commissioner in the manner required by Labor Code
section 1771.4.

4.20.4 Apprentices. Construction Management Professional and its
subconsultants shall comply with California Labor Code sections 1777.5, 1777.6 and 1777.7
concerning the employment and wages of apprentices. Construction Management
Professional shall be held responsible for the compliance of their subconsultants with
sections 1777.5, 1777.6 and 1777.7.

4.20.5 Working Hours, Construction Management Professional and its
subconsultants shall comply with California Labor Code sections 1810 through 1815, including
but not limited to; (i) restrict working hours on public works contracts to eight (8) hours a
day and forty (40} hours a week, unless all hours worked in excess of eight (8) hours per day
are compensated at not less than 14 times the basic rate of pay; and (ii) specify penalties to
be imposed on Construction Management Professionals and subcontractors of $25 per
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worker per day for each day the worker works more than eight (8) hours per day and forty
(40) hours per week in violation of California Labor Code sections 1810 through 1815,

4.20.6 Required Provisions for Subcontracts. Construction Management
Professional shall include at a minimum a copy of the following provisions in any contract
they enter into with a subconsultant: California Labor Code sections 1771, 1771.1, 1775, 1776,
1777.5, 1810, 1813, 1815, 1860 and 1861.

4.20.7 Labor Code Section 1861 Certification. Construction Management
Professional in accordance with California Labor Code section 3700 is required to secure the
payment of compensation of its employees and by signing this Agreement, Construction
Management Professional certifies that “I am aware of the provisions of Section 3700 of the
California Labor Code which require every employer to be insured against liability for
workers' compensation or to undertake self-insurance in accordance with the provisions of
that code, and I will comply with such provisions before commencing the performance of the
work of this Agreement.”

4.20.8 Labor Compliance Program. The City has its own Labor Compliance
Program authorized in August 2011 by the DIR. The City will withhold contract payments
when payroll records are delinquent or deemed inadequate by the City or other governmental
entity, or it has been established after an investigation by the City or other governmental
entity that underpayment(s) have occurred.

4.20.9 Contractor and Subcontractor Registration Requirements. This
project is subject to compliance monitoring and enforcement by the DIR. A Construction
Management Professional or subcontractor shall not be qualified to bid on, be listed in a bid
or proposal, subject to the requirements of section 4104 of the Public Contract Code, or
engage in the performance of any contract for public work, as defined in this chapter, unless
currently registered and qualified to pexform public work pursuant to Labor Code section
1725.5 It is not a violation of this section for an unregistered contractor to submit a bid that
is authorized by Section 7029.1 of the Business and Professions Code or by Section 10164 or
20103.5 of the Public Contract Code, provided the contractor is registered to perform public
work pursuant to Section 1725.5 at the time the contract is awarded.

4.20.9.1 A Construction Management Professional’s inadvertent error
in listing a subconsultant who is not registered pursuant to Labor Code section 1725.5 in
response to a solicitation shall not be grounds for filing a protest or grounds for considering
the bid or proposal non-responsive provided that any of the following apply: (1) the
subconsultant is registered prior to proposal due date; (2) within twenty-four hours after the
proposal due date, the subconsultant is registered and has paid the penalty registration fee
specified in Labor Code section 1725.5; or (3) the subconsultant is replaced by another
registered subconsultant pursuant to Public Contract Code section 4107.

4.20.9.2 By submitting a bid or proposal to the City, Construction
Management Professional is certifying that he or she has verified that all subcontractors
used on this public work project are registered with the DIR in compliance with Labor Code
sections 17711 and 1725.5, and Construction Management Professional shall provide proof of
registration for themselves and all listed subcontractors to the City at the time of bid or
proposal due date or upon request.

4.20,10 Stop Order. For Construction Management Professional or its
subcontractor(s) engaging in the performance of any public work contract without having
been registered in violation of Labor Code sections 1725.5 or 1771.1, the Labor Commissioner
shall issue and serve a stop order prohibiting the use of the unregistered Construction
Management Professional or unregistered subcontractor(s) on ALL public works until the
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