
SIPE X.lil:l'TER AGREEMENT lllilTWlilEN THlii CITY OJI' SAN DIEGO AND 
/JAN DlEGO MUNICil1AX. EMl>LO'!IEJllS ;\SSOCIATION 

Rl!LATlllD TO COMPENSATORY TI.icllll OF!/' 

Pursuant to the .Provisions cf the Meyers-Milias-Brown Act {MMBA) and 
,9an Diego City council (Council) l?olicy 300••0o, this Side Letter Agreement 
(Agreement) is entered into between the City oi San Diego {City) and the San 
Diego Municipal Employe.es Association (MElA) related to Compensatory Time 
(Comp Time), The City and MEA are collectively referred to as the "earties," 

Ba:ckground and overview 

This Agreement relates to modifictltions to the City's program allowing 
ernploye·es the option to receive either compen6atory time off ( \1Comp Time" or 
"CTOu) -or pa,y for overtime hours worked ('\Comp Time :Program") . This Agreement 
was reached after a good faith meet and donter p,::acess under th,;, MMBA in 
re:sponse to City' a determination, based on the advice of tax counsel, that 
the accrual/cash-out feature of City's comp Time Program must be modified to 
oomply _with Xnternal li.evenue Service (!RB) Regulations, 

Unde.r these Re-gulatiol;la, the IRS considers income to be received for 
tax purposes :l.f the individual actually receives it or has &n option to 
receive it during. each tax year. Thia is known as the constructive receipt 
doctrine, Several IRS private letter rulings illustrate how the IRS applies 
this dootrine. in an analogous situ~tion when empl.oyees are given the option 
to· cash out accumulated paid leave. In these private letter rulings, the IRS 
has concluded that paid leave accrtials must be inclllded in an individual's 
gross income fo.r the tax year in which these aC"oruals were credited t.o his or 
her account if the employee has a cash out option, even i~ the ino,ivictual 
does not eleot to cash out the aoa:tual s in that tax year. As far as the rn.s 
is concerned, the fact that the individual has an unrestricted right to cash 
out accumulated pai4 leave means that he or she is. in constructive receipt of 
this cash and it must be inolu4ed in the individual's gross income for the 
tax yea,: even if no el.ection i.s made during the t...x year to cash out the 
accumulated paid leave, 

Application of· thia constructive receipt doctrine to the C:::ity' s Cbmp 
'l'ime Program wou.ld mean that all ·overtime whJ.ah an employee designates as CTO 
would have to be taxed in the payroll. period when it wo.uld otherwise be paid 
;,.s cash even though the employee might not talce the CTO until weeks or months 
later. This is because the City'.s Comp Time Program currently allows the 
employee an unimpeded option to ,;,onvert this CTO back into cash i:ather than 
take it as actual time off. 

}:J:oweve.r, because the construoti ve receipt doctrine i-s concerned with 
the tax year in which taxable income is aatually or constructively received, 
the City's Comp Time Program allowing an employee to opt for CTO instead of 
cash ca.n remain in effect so long as all Comp Time the employee aco,mes 
during a calenda~ year is cashed out before the end of the year in which the 
overtime was. worked and all.0aated to the ernployeer s. Comp Time account~ 

Based on the abo,re, the City has proposed and MllA has agreed to modify 
the Comp Tim!1! Pr.ogram prospective.ly to comply wJ.tl:J. applicable IRS Regulations 
by ensudng that au Comp Time is either used or cashed out in the tax year 
in whJ.ch it is earn1ad so there is no constructive receipt of income as the 
lllS defi!1es it. 

Thia modification is designed to preserve the employee's ability to (1) 
opt for CTO instead of cash when overtime is wcrked; and (2) convert that CTO 
bacl< into cash instead of taking the actual time-off. 
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The details related to the accrual and cash-out oE Comp Time are ,e,et 
forth below. Ul)l.ess othei:wise noted he,;ein, an employee's right to accrue and 
oaah•out Comp Time as specified in Administrative Regulation 95, 01, Personnel 
Regulation lnde.ie Cod.e B-4, and Ml'iA' s current MOU, remains unchanged. In 
addition, employees continue to enjoy the right to make contributions from 
overtime pay into the City's 457 and 401k plans in accordance with plan 
documents on file with the City. 

The Parties· ag.ree as follows·: 

1. The Parties have met and conferred in good faith in accordance with 
the MMBA on the subject matter ro1d terms of this Agreement. 

3. The Parties will submit thJ.s Agreement to the City Ci>uncil for final 
determination, 'rhis Agreement is not binding on the City or MEA 
unless and until it is a:pproved by a two-thirds vote of the Council 
in accordance with San Diego Charter sect.ion 11.2. This l\cgreeme11t 
will take effect upon the date of final passage of a City Council 
resolution approving this Agreement, 

J. Effective. immediately, the Comp Time Program will be governed by a 
calendar year rather than a fiscal year deadline when balances must 
be used br cashed out not merely reduced. As such, employe.,.a will 
have unt:i.l December :1.3, 2019 to use or cash-out any and all. accrued 
Comp Tim.e regardless of the fiscal year when it was added to his or 
hex: a-c.c.ount balance. :rf an employee has not used or requested to 
cash-out accrued Comp 'l'ime by December 13, 2019, the City will cash 
it out without the employee's prior consent so that the cash is 
included in the employee's fi.nal pay a.heck for the 2019 calendar 
year and the employee's Comp Time account balance .ia• zero, 

4. Effective on January 1, 2020, an employee will only be allowed to 
use or request the cash-out of accrued Comp Time within the same 
calendar. year in which the employee elected Comp Time instead of 
cash for overtime worked, 

5. MEl\c MOU, Article 18 (.1\nnual Leave and Compensatory Time), will be 
amsrided, and stated aa follows: 

D. Compensatory Time 

1. overtime will. be paid or Compensatory Time Off given 
at the discretion of the Department Director or 
designee subject to the availability of funds and 
workload c011aide~ations in an amount not to exceed 
one"hundred-twenty {120) hours annually. 

2. An employee may only use or oash out CTO during the 
calendar year i;1,1 w11:lch it is earned. 

3 . All accrued and unused CTO balances will be cashed 
out on the last pay day of each calendar year so that 
the employee's CTO account is r.educed to a zero 
balance, 

4 .. Employees may u1ee or aash out CTO accrued at any time 
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during the oalendar year, p_rior to the last pay 
period of the calendar year, No unused CTO hours may 
be carried over to a subsequent .ca.le.ndar year. No 
CTO aan be elected for overtime worked during the 
last pay period of the calendar year. 

5. Employees will not have the option to take Cl'O 
instead of cash when the Department is reimburseci by 
another governmental agency for overtime wo.rltad by 
the employee. Overtime earned in accordance with the 
FLSA will be paid in the pay period in which it is 
earned. 

6. Since this modification in the City's use and accrual of Comp Time 
requires a transition f.rom a fiscal-year to a calendar-year 
platform, the City will also communicate the following infolClnation 
to employees on a date ·mutually agreed upon by both parties, 

a. That a change in the use and accrual of Comp Time has been 
implemented in order to be in compliance with IRS regulations 
and this cha,nge affects Comp Time balances during the current 
2019 calendar year; 

b, That this change requi,ces employees to either use their CTO 
before December 13_, 2019 or request conversion of ali 
remaining Comp Time. to cash by :Oecember 13, 2 0-19, for payout 
bdore the end of the calendai: year. Emplayees will be 
infoxmed that their failure to nse the; CTO or to make a timely 
requeat to convert it to cash will ree;ult in the City 
automatically cashing_ it out i11 full :for· inolusion in the 
final paycheck of the year. No CTO ca11 be elected for 
overtime worked during the last pay period of 2019 (December 
14 through December 31, 2019). 

7. Administrative Regulation 95. Ol - overtime Compensation will be 
amended as attaohed, (Attachment 1) 

8. Unle·aa expr~ssly covered in this Agreement, all wages, hours, and 
other texms and conditions of employment presently enjc,yeci by MEJ\­
repr.esented employeee, whether stated in an MOU, J!ersonnel 
Regulation, Administrative Regulation or in any othex enforceable 
document, rema,.n in full force and effect. 

ii. OP.on approval by the City Council, this Agreement is intended to be 
read in conjunct.ion with the MOU and where in conflict on the 
specific iseue covered by this l\-greement, this Agreement w:l.ll 
control. 

10. '!'he Parties wHJ. j,ncorporate the language set forth in this 
Agreement into any successor MOU negotiated by the C:tty and MEA 
which is approved by the City council, as well as into any 
applicable Administrative Re9ulations and Personnel Regulations .. 

l. Administrative Regulation 95. 01 - overtime Compenaation, dated JUly 3, 
20l9. 
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This Agreement is executed by the fo l lowing authorized representatives of 
each party: 

San Diego Municipal Employees' 
Association 

By: 

Date: 

By: 

Date : 
I 

iCL'=iP~~~::..__!...._/ ~T._E.· ,;: 0/ l 

Approved as, to form this 

MARA W_.....-Et;r;ICTI"F-,.,,_ i ty Attorney 

By: 

City of San Diego 

By : 
Curt 
HRO, 

Date: 

is, Lead Negotiator 

Human Resources 

-------- ----

day of _ l)_c_f?_b_,_r _ _ , 20J..1. 


