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SUCCl.Vl.S.l.On, 

DISTRICT) . 

--

AGR.1::Ei-!ENT 0 STWEi-;-!'1 ~r.T- C!" ..... .:'" '.:~ '."'..":· !:::::::.: 
AND '.I.':-iE FQ\nl.""[ mrIFED SC:-:•JOL DIS".!:!\ICT FOR 

'l'HE . CONSTP..UCTICN, O?ERATIOU, M.l\.!NTENil..,."-H:=-:, AND 
LEASE OF Jl .. l-!ULTI-·PtJRPCSE BUILDING ~:;• 

BLACK !-!OUNTAIN MIDDLE SCHOOL 

WHEREAS, th,;; c;;ov-er:iinc;; !::ocies of t h .1 Cit:1 ana the D.::.stric t arc r::utua!.1 7 

l nl ot·c:.tec.! in and concGrni:!d with the provis5 .. on of adequate facilities ar:a 

r;r.1·vicc:,; fu1: community recrc<'!ticn; nnd 

lr/111•:111•:A::, , · ii i,• : : .,,,,1 :.,•1,,,.,1 d1 :: l1 · i.:L:; .-:1:,.: ,::uUwr:L:ed by Chapter 10 P2.rt 

7 of Division 1, Title 1 of the Educatior. Cocie of the State of Galiforn!.a 

(Section 10900 et _. seq. ) to org11ni::::e, pror.:ote, and conduct a cc:r.munity 

recreation program and activities within or without their territorial 

limits; and 

WHEREP.S, said governing bodies are authorized by C--over~~ent Code of the 

State of Cal.ifornia, Chapter 5 (Section 6500 et. se·q.) to entE:r into 

agreements with each other to promote the health afid general welfare of t~e 

comrnun'ity and contribute to the attainment of education and recreatior. goals ·1~ and objectives for children and adults within the cotnmunity ; ar.d 

.::) £5 ~ WHEREAS, in the interest o.E providing the best public se~ice, 
J) _J z 
~ ~ f2 cooperation between the City and the District is necessary; and 

·-i I 1-: ::i 
< WHEREAS, it is to the mutual b~nefit of City and District to contribute 

..J () 

~~ :.c -
:)// ~ 8 jointly to the establishment of adequate recreational facilities which can 
)o~ 

I !.J.J CJ serve the needs of both the general public and District; 
Uz 
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Nml, THEREFORE, the City anc the District ac;ree as follows: 

1. Te?:m. District hereby gra!'1ts to City a fifty (5O)-yea.::- leaseholc 

interest in the property hereinafter cescr.ibec, commencing on the data cf 

cesc.::-i.::;ec as nc lor.c;e:::- neec:e •:: fer sc:::cc2. pur;:oses ar:c if Dist:::-ict shct:!.:: 

propose to sell, lease or ct:1e.::.-,.ise e.s2 the site in si;ch a r.;an:-:e?: t:iat 

facilities developed by City in tne area hereinaf°L.er desc.::-ib2c wculc net ce 

usable by City for recreation FU~os ·es, District shall so notify the City in 

writing and grant to City a t ·,.,·o (2)-:-year cpt:ior., corr:mer.cinc; or:. tr:~ cate cf 

said notification, to purchase the hereinafter-described prooartv at its 

f2.ir m.::rket value · e:,:clusive of any value of improvements placet upon said 

property at City's expense. In the event of such notification, the 

Agreement shall terminate at the end of the two ( 2 }-yea?:' option period O?:' 

upon written notification by City that City does net intend to exercise its 

option. In the event City does not ex2rcise its option to acqui?:"e the 

leasP-d property, District agrees to reimburse City for the unarr.ortized cost 

of the city-installed .improvements. For the purpose of determining the 

unamortized cost, City and District agree that a~ortization shall be 

computed on a straight line be.sis over the fifty ( SO )-year term of the 

lease. 

2. Propertv. The ree.l property covered by this Agree~ent shall 

consist of a parcel more particularly described in ExJ1ibi.t "i'!.", attached 

hereto and by this reference incorporated herein. 
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3. Consideration. Geed, valuable, and . adequate c::msiceration e :<i sts 

in the mutual benefit enjoyed and the legal cet=iment incu==ec by City a~c 

District as a result of their entering into and fulfilling this Agree~er.t. 

4. Use of Prooe?:tv. The property herei .i cescribed shall be usac. 

e:-:clusi•1ely for the pur"Fose cf ccnstr-..1ctins- ar.c mainta.:nins- 2. multi-;;u!'"pcse 

b~ild.:..n<; appro:-:i.:-nately 14,GCC sc;-..:.ar;. f.aet in size in acc:;:i:::: wit~, p!.a::s a::-.c 

purpose. 

5. Joint Financial Pc.=::icio.aticn. District will cc r:st.::'.'".:ct t h-= ~lee:..:. 

provided by the District ant: leased to the City, with fur:cs in the 2ITicur:.t cf 

NINE HUNDRED THOUSP~ID dollars ($300,000) provided by City and TEREE EU~iD?.=:n 

THOUSAND dollars ($300,000) provided by District. District ' s fu~ding may be 

adjusted by Board action upon determination of final cost . 

6. District Resoonsibilities. District agrees to ac.ninister tte 

design and construction of the facility in accordance with plans and 

specifications approved by District and City prior t o the ccrrrnencement of 

construction, and shell apply for and obtain all ... necessary pe:mu.1.s 

approvals for construction of facility as required in~ludir.g all utility anc 

telephone hookups associated with the facility. 

7. Citv Responsibilities . City agrees to pay the Dist?:"ict an arr.cunt 

not to e:<ceed NINE HUNDRED Tf.OUSP.J.'tTI collars ($900,000) for construction of 

facility. City will remit payment to the District cpon receipt of an 

invoice, from District to City, for all costs of cesign, construction, 

furnishings, equipment, inspection and reasonable contingencies as may 1:e 

required. Upon completion of construction, e:<cess funds, if any, shall l:e 

. . 



--w-... ,... _________ .· -.. . ·---·-·---
' . . 

returned to City as mutually aareed -.. l::etween City and District, ar.c in 

proportion to the arr~unts indicated in parac;=aph S. 

8. Ownershio and Grant of Joint Use. The fee ownership of the lane 

underlyins the facility shall at all tkes l::e retained by the District. 

City shall have o:1ly those ric;;hts he:-efo p!"ovided by lease hsrecf by the 

Dist=ict to the City. f2c!..!.ity stall at all ti...ues 

to and l::e retaine-:: by the Citv. City will to 

District the use cf the facility in acco=ta~ce with the schecules incicatet 

in paragraph 9 herein. District will ;r.2 . .ks ·avail6le to City those parkinc;; 

areas on District property adjacent to facility durir.c; City's primar~i use 

hours. 

9. Schedulinc of Use. Schedules shall be e_stablishec by desigr.atec 

represeQtatives of the Superintendent of the District and the City Hanac;;e:

of the City and may include members of community groups such as the 

Penasquitos Recreation Council.. These schedules shall be established on an 

annual bas is and reviewed en a quarterly basis for said use of 

facility. The followin~ schedule shall govern the use of said facility by 

the District and the City: 

Poway Unified School District Primarv Use Hours 

1. 7:30 a.m. to 5:00 p.m . Monday through Friday 

Approximately September 1 - June 15 as determined by the annual 

school calendar as acopted by the Board . 

Ci t'v· of San Dieco Primar1 Use Hours 

1. 5:00 p.m. to 10:00 p.m., Moncay through Friday 

Appro:drnately September 1 - Ju:.e 15 as ceter.nine<l by the ar.nual 

school calendar as acopted by the Board. 

2. 8:00 a.m . to 10:00 p.m. on cays when school is not in session 

(i.e. weekends, holidays, vacation, etc.) 

·.· 
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u:;,! f .• u; Ll.i.L:t Lu en:::ure thc:it thl! fe.cility ts u:;ed t(.'.) its ma:d..:..i1z:i capa-::it:'.(, 

including adjustments of up to twenty (2qf days in scheculi:!g tL,.e cf '..lS.? 

during the primary use hours cf each entity. 

The initial facility shall te 

equipped wit.h c:crr.mon es:-...1ipment sue:: as cl.eeks, t:::.-ash ca,s, l:·...:;.letir: x:ca::--=::, 

nsts, etc. 

facility. The replacement, mc.intenance c,,c r2pair cf ccr.:.:cr. e~-lipment ,.-.:.ll. 

be accomplished jointly by the District anc ~ity _uncer a separets asreeie~~ .,. 

which will specify c.ll common equipment. The City and the Dist=ict shall 

provide, maintain, and replace any speci2.lizec e~ipment req-..iireci for their 

respective progra~s. The City and District may, thro~gh schedul.:.ns 

procedures, utilize e:<isting District-owned c;ymnastic equipment. 

Either · party may instaU equipment . and. improvements .. at the facilityf . .. . ' .. · .. . . .. -~~- . : .• .. :. ;,.-~ . .' , ; ~ . , .. . .. .. ·. . ' . . . . •· 

subject· .. • to ·' the ,' nn.itual , agreement of the . C~ty , and . the District'. · .Any.t· 
. . . . . , . .. •,. ~ . 

installation of .equipment·.or i.rnprovements bv:the:City shall be· at the .City's} . . . . . . . . - . . . .... .. - ' .. . . .. --. . ' -· .. · ... ·_. . , _ 

cost ·:·.and meet staridards , '.:established . in ::the California Education and 1i! 
' . . . 

Adniiiiistrative .· Code .E,i Any'. installation·· of., . equipment or .irnnrovements by the_.. 
. - . .. \ ... :. . : ~---. '. . .,... . . . . . ,., . .. - ·: ... .. • .... - . . •' . . 

Distr1ct. ·shall· be at the District• s _cost. ...... ; 
Titl _e t? such equipment orC! 

11. Mainte na nce. The District shall maintain the facility and the 

surrounding grounds and landscaping with the following exceptions: 

I. In the first year, while the facility is under gcarantee, tr.e 

District shall administer any said guarant e e items. 

2. Major facility maintenance and equipment replacement cost 
• J. 11.ems 

such as re-roofing, air conditioning/heating system repl~cement, fleer 

. .. 
.. 
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rQplacemcnt, etc., shall be shared by the City and District en an equal cost 

basis. 

3. Standards of maintenance and repair shall be mutually established 

and incorporated in a separate agreement specific to rnaintena~ce subject to '1 

the provisions s ·et forth in Sect.ion 13 of this 2:greement entitle:c, 

".Suoclemental }l.creement." 

acopted prior to filins cf the r-ctice of ccr.7?letion for tte cor.st~~=tic~ o: 

the project. 

12. Utilities. All gas, se•,.;e!:', and water .e:-:?enses associated ,;,;::., tr: 

cperating the facility shall be shared by the City and the District en ar. 

e9-1al basis. Electrical usas-e fer , t:ie m-..1lti-pur_::ose bt.:ild.ins will .!::e 

metered separately and costs to . be shared e91ally or as ceter.nir.ec necesscry 

based upon consumption . of each entity. The District shall pay _monthly 

utility costs and City shall reirrburse District annually for their shcrre of 

the previous 12 months of utility e:..pen:;es . Telepho· ne costs will be paid by 

the City . 

13. Securi tv. The District will provide for all security e:<penses and 

issuance of keys to the facility. The intent shall be to limit the n~.ber 

of keys issued to both City and Distr •ict personnel, and a list shall be 

maintained specifying p ersons to whcm keys have been issued ·. 

14. custodial Services. The District shall provide custocial and 

general cleanup services subjec t to the prevision s set forth in Section 23? 

of this Agreement entitled, "Supplemental Jl.greement. 11 Mutually agreeable 

standards for services will be developed enc adopted prior to the filing cf 

the notice of completion for the construction of the project. 

15. Facility Use Charqes, Etc. The facility shall be made available 

to the District and City fr ee of ch~rge. A~~ission fees may be charged by 

-· . ... 



either party for events and prcgrams, but only in an arr.cunt to cover the 

e::-..-pan::;a$ incurred by the party for the ccncuct of the events and proc;ra=is, 
, 

including the salary of 
. .. .. ins 1.ruc .. ors. All monies so chars-ed a.,d collectec 

shall be and remain the sole property of the collecting pa=ty. 

The District and the City shall mutually est2blish ar;.y fees c.::c 

insurance rssuirements they cee::. rsascn~le fer use cf the r::oc; l ; t- -i """" t:::· 

anyone otr,er than fer District/city s~or;scred events ar;.d pr-::c;ra-::s. 

The City and District sha!l ccorc~;;ate the use oE the co~cession a=ea 

which use shall be limited to major City or District events. 

16. Education Code Limitations. In the use of the facility subject tc 

this J1.greement, City agrees to corr:,::!.y with all cf the rac~:ui~s::-.ents cf t:-ae 

Education Code of the St2.te: of California· settir.g forth the limitations, 

requirements and restrictions on the use of school facilities. 

17. Emplovment Relationshios and Obliaations. For the pucyoses o:f 

this Agreement, all persons employed in the performance 
,: . . 

0.1.. servic~s anc 

functions for City shall be deemed City employees and no City e.'nployee shall 

be considered as an employee of the District or under jurisdiction of the 

District, nor shall such City e!nployees have 2.ny District pension, civil 

s~rvice, or other status while an employee of the City. The District shall 

not be responsible for the payrr.ent of any salary, wage or other compensation 

to any City personnel performins- services hereunder for City. The City 
' 

shall not be liable for compensation or indemnity to any District employee 

for injury or sickness or wages a=isir.g out of his/her employment wit..i-i 

IJ i :;lr:.i.cl.. l:'uL· purpo:.e:.; of this agreement, all persons employed in the 

performance of services and functions for District shall be deemed District 

employees and no employees have any City pension, civil service, or other 

status while an employee of the District. The City shall not ce responsible 

.• 
-,-:. ... 

.... --
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for the payment of any salarx, wage or ether compensation to a~y District 

personnel performing services hereunder fer District . District s::.all not be 

liable for compensation or ince::r.nity to any City e!llplcyee for injury or 

sickness or wages arising out of his/her employment with City. 

13. Indemnitv and Hole F.a!...lless . The District shall incemn~fy, 

cefend, and hold hazmless t::e Cit1, ffiec.~s=s of the City Ccu~cil~ Ecar=s er 

Com:rL!.ssions, its employees, cf:~::s~s a:.= ~gents, frcm any a::::: ell less, 

ca:-nas-e er e:<pense which may aris;;; by :;:-ea.sen of injur-1 to ;;=cper'::;{ or injur-1 

to or death of persons, received or s~ffere~ by reason of any ... - -. aerec ... 1.•.te or 

cangerous condition of any c;;rcun~, - site, builcinc;;, eq-..ii?ment, play .arec.s, 

recreatio n f 2.cili ties or ot:-,er i;;;pr~Ve:iie:i. ts lc c a t:ac t:f c r: e r w i thi:: t:1:: 

facility, regardless of the sponsorship of the event at which such injury or 

damage occurs. 

'l'he District shall incemnify, defend, and hole hc.!:mless the City, 

members of the City council, Beards or Ccrr.nissions~ its employees, pfficers 

and agents, from any 2.nd all loss, damage, or expensa which may arise by 

reason of injury to property or injury to or death of persons, receivec or 

suffered by reason of any use of the facility other t han events or progra~s 

spo~sored solely by the City or jointly by the District and the City. 

The City shall indemnify, defend, and hold harmless the District, 

members of the Board of Trustees, its eT.ployee s , officers and agents, from 

any and all loss, damage or e:q,ense which may arise by reason of injur y to 

property or injury to or death of persons, received or suffere d by reason of 

~ny use of the fa c ility sponsored by the City. 

In the event the District and City j o intly. sponsor any e,, ent or 

pr ogr am, neither shall be obligatec. · to cefend, indemnify, or hold ha.rmles.s 

the ·other from any loss, d 2..rnage, or e:q,ense which may arise by reason of 

I 
I 
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injm:y to property or inj11r1 to or death of persons recei•1ed or suffered a~ 

such event or program, provided, hc we•;er, that the City ar:d District s::all 

be liable to each other prc~ortionately for any liability establis~ec as a 

result of any joint or ccncurrent negligence. 

19. Insurance . During the te~ of t his cg=ee!'tten t, each party st .al!. 

cbtain and maintain in fu l l fc::ce a::c: eff=ct. t:-.e f.::,ii c •-r:~s: •··- -c:. • • · -

coverac;e: 

A. 

insurance shall be provided that is necessary_ in ccn~ection with t r.a 

performance of this Agreeme_nt to protec t itself and its e:r:ployees ur?.ce::- tl·.e 

l"iorker 's Ccmpensa ticn JI.ct. 

B. Liability Insurance. Each party hereto shall carry property 

damage and public liability insurance or self insurance that covers the 

areas and - activities set forth in this A~reement. The property ca.mase ar.c 

public liability insurance or self insurance shall inclt.:ce all ~eas and 

activities set forth i n this Agraeme nt uncar their insurance progr~~- Each 

party shall be added as insured to the respectiv e policies. 

C. Certificate of Insurance. Each party shall deliver within 

fifteen (15) days of the cemand by th e oth er party, certificates cf 

insurance or self insurance which shall provide that no cancellation, ~ajor 

change in coverage, or nonrenewal will be made during the ter.n of this 

Agreement, without thirty (30) cays written notice to t he other party prior 

to the effective date of such cancellation or, change in coverage. 

20. Term. The term of this Agree~cnt shull be fifty (SO} years unless 

the parties rrrutually agree to extensions or cancellation. 



21. Aroenc.-nent. The provision:. oE this Agreement may be amenc::eci er 

modified only by mutual consent and written agre~ment of tr,1a: respec.:.ive 

parties, as permitted by law. 

22. Disoute Resolution. In the ever.t of any dispute or ciffe:::ence 

arising frcm this Asreernent er frcm the use or prcposed use of t~e facility, 

then, in this e•;ent, saic c:.i.s~c.te c:: c.:ff-=rence shall }:;e settled ar:c 

a!:bitrated jointly by St.:peri .. t,,mc:ent. In ever:.: 

that the dispute cannot be rssclve~ t~e City Mana5er a~c Superintende~t may 

agree to a procedure for arbitration whsreby eech pe:::-ty will select a:: 

arbitrator of their choice ana the tilo arbit!"ators sc selected shall ther: 
:: 

select a third arbitrator. The cecisior. fc!" resolution of ths c:.ispute shall 

be ma.de by at least t;;o of th..? three a::bit!"ators selectec.. 

23. Supplemental Jl.qreerr.ent. The City anc District may enter into? 

supplemental agreements to provide ~ore S?ecific detail regarding ths 

operation and maintenance of the facility. If theie is any conflict betwee~ , 

the supplemental agreement and this Agreement, relative to operation anc. 

maintenance of the facility only, the supplemental agreement(s} shall 

sovern. 

24. Binding Effect . This Agreement shall insure to the benefit of ace 

shall be binding . upon the City and the District and, their respective 

successors and assigns. 

25. Nondiscrimination. District, City, and all others who from time 

to time may use the property end recreati onal facilities described herein 

with the pennission and on the terr.is and conditions speci f ied by both 

parties shall not discriminate in any manner against any person or persons 

on account of race, color, se~, creed, or national origin inclucing, but not 

- 10 -
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limited to, the providing of gcods, seririces, facilities; privileges , 

advantages, and the holding e.nu obtaining .:,f 1::mplo;:r.:..;~.t. 

IN WITNESS WHEREOF, this Jl.greement is e:-:ecuted by the City of San 

Diego, acting by and throuc;h its City Manac;er purs uant to r. ::::c':.:.t::i~n No. 

1 ... , 1,..... - S· 0- · I ":1: I,) N•, • authorizing sue:,. e:-:ecuticn anc by t:,e Fcway Ur.ifiec Scheel 

Dist.dct cf San Dieso Cct:.::ty , Cali.fo:::-~ia, ar:c 

Superintendent pursuant to a Resolutio n of its Eo~~d of ECucati o~ this 

day cf _______ _ 1939
· JUN 111990 . 

./J i . I ·)· ) 
By t-('!,c_/4.-1,( d}t~~ : - -

Albert J.bott, Assistant 
Superintendent Busin ~ss Services 

its 

J:i 
I HEREBY P~PROVE the form 2.nd legality of the foregoing Agree ment this 
day of .. ~u 'I"-,__ , 197,a. 

PDAG2093 
01/90 (rev . ) 

JOEN W. WITT, Attorney 

By 

- 11 -
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I 
ssed and adopted by the Councii of The City of Sci1 Diego an June 11, 1990 

he follo·,:ting vote: 
Roberts, l:!artiey, Pratt, Bernha_rdt, Henderso,:i_,. McCarty, .Filner, 

.0.5: --------------
-O'Connor. 

u.'(S: _____ _;___ ___________________________ _ 
OT FR::SE:NT: 

~/olfshe1mer. 

l ' - - · C. . - . ':c'IOr Ci Iii.: H.'I C· , ,~:- , r.·,::.r.-. 
.. .. - -• - ._;;w) 

6y -------'-----------
EI_LEN SOI/ARD 

· "!EREBY CERTiFY thc.t the 2bove 2nd fore9oing is 2 full, true 2nd correct copy 

of ORO.I NANCE NO. (New Series) of the City of Scii Diep, Cclifcrn~c.. 

I FURTHER CERTiFY that s2id ordin2nce w2s not fin2.1ly pcss2d until b1eiv~ caiend::r 

d2ys had elapsed between the day of its introduction 2nd the day of its finci 
• May 21, 1990 d June 11, 1990 pass2ge, to w,t, on __________ , en on ________ _ 

... _ ... ,i ..,_ 

J ---

: .. ,, ----- ·- r----.:-· 

1 FURTHER CERTIFY that the reading of said ordin2nce in full w2s dispensed with 

by 2 vote of not 1 ess then a majority of the m2mbers elected to the C½rnircil, 2nd 

that there was 2v2.i12ble for the consideration of each member of th2 Ccuncii 2nd 

the public prior to the day of its passage 2 writt2n or printed _ copy of said 
·, 

ordir.c.nce . 

C:-fARLES G. ft.60EUiOUR 

City Clerk of The City of San Die30, C~l ifornia 

(Seal ) 
By ---~-~:.....,,,:::'-'~=:::.....::._;:;__~.--:...=--- J Deputy 

., 



oRDIN;'l.NCE NUMBER o- l)>i 475 
(0-50-276) 

(N:C:W SERiES) 

.ADOPTED ON JUN 111990 

BE IT ORDAINED, by the Council of The City of San Dieso , as 

follows: 

(50) year lease agreement wi~h tte Poway U~ifie~ Sc~ccl Dis~ric~ 

of San Diego County for the lease, c.evelos;ment, mc::.i.r:ter-• .=.::ce a::t 

operation of a multi-purpose community builcing ct Ela::\: Eountain 

Middle School, ~nder the terffis and conc.itions set fo:~h in the 

Agreement on file in the orfice of the City Clerk c::.S Doc~~ent ~o . 

, together with any other reasonably necessar~ 

modifications or a.mendments thereto which do not increase project 

scope or cost which the City Manager shall deem necessary frow 

time to time to carry out the purposes and intent of this project. 

Section 2. The.City Auditor and Comptroller is authorized 

to make payments in accordance with ·CIP No. 29-712, FBA Fund 'tfo . 

79004 ,· and the proposed 2...rnendrr.ent as funds become available. 

Section 3. This ordinaP-ce shall take effect and be in "fcrce 

on the thirtieth day from anc after its passage . 

OHN W. WITT, City Attorney 

By 
Hradecky 
City Attorney 

. RH:mb 
05/01/90 
Aud.Cert:9000906 
Or.Dept:P~.&Rec . 
0-90-176 
Form:::o.none 


