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STATEMENT OF INTEREST OF AMICI CURIAE

Amici Curiae are located across the United States and include the City of Los Angeles,
California; the City of Austin, Texas; the City of Boston, Massachusetts; the City of Cambridge,
Massachusetts; the City of Chelsea, Massachusetts; the City of Chicago, Illinois; Cook County,
[linois; the City and County of Denver, Colorado; the District of Columbia; the City of Holyoke,
Massachusetts; the City of lowa City, lowa; the City of Las Cruces, New Mexico; Los Angeles
County, California; King County, Washington; the City of Minneapolis, Minnesota; the City of
New York, New York; the City of Oakland California; the City of Philadelphia, Pennsylvania; the
City of Portland, Oregon; the City of Rochester, New York; the City of Sacramento, California;
the City of San Diego, California; the City and County of San Francisco, California; the City of
Santa Fe, New Mexico; the City of Santa Monica, California; the City of Seattle, Washington;
the City of Somerville, Massachusetts; the City of Tucson, Arizona; the City of West Hollywood,
California; the National League of Cities, and the United States Conference of Mayors.

This litigation is of significant interest to Amici cities and counties, because about
264,700, or more than 1 in 3, of all currently active recipients of the Deferred Action for

Childhood Arrivals (DACA) program live in these Amici’s metropolitan areas.>

! Amici have moved for leave to file this brief under Local Civil Rule 7(0)(1). Counsel for Amici
authored this brief in whole, and no party, no party’s counsel, nor any other person has
contributed money intended to fund preparation of this brief. See Local Civil Rule 7(0)(5); Fed.
R. App. P. 29(a)(4).

2 United States Citizen and Immigration Service data show that approximately 800,000 applicants
have qualified for DACA since the start of the program. Approximately 690,000 DACA recipients
currently have active DACA status. For purposes of this brief, residency in a “metropolitan area” is
defined as residency in a Core Based Statistical Area (CBSA) at the time of the DACA recipient’s
most recent application. CBSAs are defined by the United States Office of Management and Budget.
See U.S. Citizenship and Immigration Services DACA Data dated “As of September 4, 2017
(USCIS DATA). Available at: http://tinyurl.com/USCIS-data

1
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The Los Angeles, New York, and Chicago metro regions have three of the largest DACA
populations in the United States. According to the United States Citizen and Immigration
Service (USCIS), as of September 4, 2017, approximately 13% of all active DACA recipients
reside in the Los Angeles metro area. Another 6.8% and 5% of all active recipients reside in the
New York and Chicago metro regions, respectively. Austin, Denver, the San Francisco Bay
Area, Seattle and Washington D.C. together account for another 9.4% of the active DACA
population. Collectively, more active DACA recipients reside in the metro areas of Amici cities
and counties than the combined active DACA populations of 44 states.>

This litigation is of similar interest to the National League of Cities (NLC) and the United
States Conference of Mayors. NLC is dedicated to helping city leaders build better communities
and is a resource and advocate for 19,000 cities, towns and villages, representing more than 218
million Americans. The United States Conference of Mayors is the official non-partisan
organization of cities with populations of 30,000 or more. There are 1,408 such cities in the
country today. Each city is represented in the Conference by its chief elected official, the mayor.

Since obtaining deferred action, these DACA recipients — our residents — have made
substantial contributions to our respective communities as business owners, educators,
researchers, artists, journalists and civic leaders. Tens of thousands more DACA enrollees are
attending our local schools, studying to become our newest doctors and nurses, lawyers, and
entrepreneurs. Many DACA recipients work directly for Amici cities and counties, and play
critical roles in our daily government operations. No matter how DACA recipients choose to
contribute, all Amici are stronger and safer because of the DACA program. Therefore, Amici

profoundly object to Defendants’ actions to eliminate DACA and weaken the protections for

31d.
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sensitive information obtained from DACA applicants. These actions are harmful and unlawful.

Since its inception more than two centuries ago, our nation has served as an adopted
home for generations of migrant children. Welcoming and protecting young immigrants is part
and parcel of our DNA. Over a century ago, in 1904, the Washington Post profiled eleven
“matrons” whose job was to care for minor children arriving in the United States through New
York Harbor and Ellis Island. The head matron, Regina Stucklen, noted that the children under
her care were “the sweetest things that grow.”*

More than one million children passed through Ellis Island in its 62 years as an
immigration station. Some of those “sweetest things” grew to become laborers in our factories,
warehouses and mills, driving our engines of economic growth. Others chose lives in public
service, becoming members of our military, teachers, social workers, firefighters, and police
officers. Many more were homeowners, parents, and taxpayers. Included among those children
who entered the United States via Ellis Island were renowned artists, athletes, musicians, and
authors, like Irving Berlin, Bob Hope, Claudette Colbert, Knute Rockne, and Frank Capra and
institutional leaders, like Los Angeles Archbishop Timothy Manning, San Francisco Mayor
George Christopher, and Supreme Court Justice Felix Frankfurter.’

However these immigrants came to our country, those who arrived here as children
helped to build the foundation of Amici’s economic prosperity, military security, cultural artistry
and civic society. Amici are looking to a new generation of child migrants, especially those

eligible for the DACA program, to help guide our financial and cultural success into the future.

4 Special Correspondence, Tots at Ellis Island, THE WASHINGTON POST (June 5, 1904),
available at: https://secure.pgarchiver.com/washingtonpost historical/doc/144543811.html.
3 Moreno, Barry, Children of Ellis Island, ARCADIA PUBLISHING (2005).

3




Case 1:17-cv-02325-JDB Document 42-1 Filed 12/22/17 Page 10 of 28

Stated in more detail, the DACA program is important to Amici for several reasons.

First, the DACA program promotes economic prosperity and benefits taxpayers, which
means that Amici cities and counties will suffer direct economic harm if DACA is rescinded.
Amici rely heavily upon the economic contributions of foreign-born residents and DACA
recipients make up a statistically significant portion of Amici’s foreign-born labor force.
Collectively, the DACA recipients living in Amici cities and counties openly earn billions of
dollars in taxable income because of the work authorization benefit provided by the DACA
program.®

A 2017 study by The Institute on Taxation and Economic Policy found DACA recipients
pay an estimated $1.6 billion in state and local taxes annually, giving them a higher effective tax
rate than the average state and local tax rate paid by the top 1% of U.S. taxpayers.” Because
USCIS data show that DACA recipients are concentrated in Amici’s metro areas, those with
deferred action are an important subset of the foreign-born populations critical to the economy of
Amici cities. This arbitrary and capricious action by Defendants to eliminate DACA will
negatively impact Amici cities and counties by removing hundreds of thousands of workers,
business owners and taxpayers from our respective economies.

On a micro-economic level, the benefits gained through the DACA program have given
recipients of deferred action the encouragement and comfort they needed to openly enter the
work force, take on student loans, sign mortgages, and start businesses. Studies show that

DACA recipients have in fact made profound economic gains because of receiving deferred

6 USCIS DACA Frequently Asked Questions (USCIS DACA FAQ), at Question 1, available at:
https://www.uscis.gov/archive/frequently-asked-questions (stating that “an individual whose case has
been deferred is eligible to receive employment authorization for the period of deferred action,
provided he or she can demonstrate ‘an economic necessity for employment.’”)
7 Available on the ITEP website at: http:/tinyurl.com/ITEPDACAstudy

4
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action. In a representative survey, the Center for American Progress found that 69% of
employed recipients moved to a higher-paying job after receiving deferred action and 5% of
recipients started a new business after receiving deferred action, which is a rate of business
creation greater than among the general public.® The Center’s study also found that the hourly
wages of surveyed DACA recipients increased by an average of 42%; that 60% of those with
increased earnings have become financially independent; and that 61% have started to contribute
to their family’s finances. At least half of all DACA recipients surveyed by the Center reported
that they have bought a car since receiving deferred action, 12% have bought their first home and
25% have a child who is an American citizen.

Terminating this program will not only roll back these financial and familial gains earned
by DACA recipients, it will harm Amici, in that cities and counties operate — and our taxpayers
fund — the social safety net that will be required to catch these families if the DACA recipients’
work authorization is taken away and families are forced apart by ICE removals.

Second, DACA promotes public safety and public welfare. A study by The Sentencing
Project demonstrates that communities with larger immigrant populations, including Amici cities
and counties, have outpaced the public safety gains of their peers. In 1990, the reported violent
crime rate was 730 offenses per 100,000 residents. That same year the number of foreign-born
individuals living in the United States was roughly 19.8 million. The violent crime rate began to
fall in the mid-1990s and by 2014 it was half of its 1990 level, at 362 offenses per 100,000

residents. By that year, the foreign-born population had more than doubled, reaching 42.2

8 Center for American Progress, DACA Recipients’ Economic and Educational Gains Continue to
Grow (2017) (CAP Study) Washington, D.C. The CAP Study is available at:
http:/tinyurl.com/CAPDACAstudy.
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million people.’

While The Sentencing Project report notes that these statistics are not definitive in
proving causation, the trends establish “a critical fact about immigrants and public safety: crime
rates have fallen to historic lows amidst the growth of the foreign-born population.” '°

Moreover, law enforcement agencies report that, as immigration enforcement and the
threat of deportation increase, undocumented immigrants are substantially less likely to report
crimes by others, including violent crimes.!! And studies estimate that granting legal status—
such as the deferred action conferred by DACA—to only 1% of undocumented immigrants in a
country can lower crime rates by 2 to 6%.!?

Nevertheless, Attorney General Sessions, in announcing the elimination of the DACA
program, stated without offer of proof that such action was needed to “save lives” and protect
communities from a “risk of crime.” But DACA recipients are not criminals. A study from the
CATO Institute concluded that native-born Americans are 14% more likely than DACA-eligible
immigrants with the same age and education to be incarcerated.!® To even qualify for deferred
action, applicants must submit detailed personal histories and pass a rigorous background check.

And, if they are arrested after obtaining deferred action, they can lose their DACA status.

Indeed, very few DACA recipients — only 0.25% — have been expelled from the program for

9 Immigration and Public Safety (2017), The Sentencing Project, Washington, D.C., available at
http://www.sentencingproject.org/wp-content/uploads/2017/03/Immigration-and-Public-Safety.pdf

7d.

! Burnett, John, New Immigration Crackdowns Creating ‘Chilling Effect’ on Crime Reporting,
National Public Radio (May 25, 2017), available at https://goo.gl/62P ImN.

12 Baker, Scott R., Effects of Immigrant Legalization on Crime: The 1986 Immigration Reform
and Control Act, Stanford Law and Econ. Olin Working Paper, at 25 (July 28, 2014) available at
https://goo.gl/MyX20N.

13 The DREAMer Incarceration Rate (2017), CATO Institute, Washington, D.C. available at:
https://www.cato.org/publications/immigration-research-policy-brief/dreamer-incarceration-rate
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criminal activity or other public safety concerns, which is a rate substantially lower than the
general rate of criminality in American society.'*

What’s more, DACA recipients — free to contribute openly to their communities — are
being hailed as heroes. Houston-area paramedic Jesus Contreras is a DACA recipient. He
worked six straight days after Hurricane Harvey hit southeast Texas, rescuing people from
floodwaters and putting his own life in danger. News reports show that had DACA been
rescinded during those six days, Contreras could have immediately been pulled from his
ambulance, reducing the number of available first responders.!> Similarly, many have praised
the efforts of the countless volunteers who used their own boats, at their own peril, to rescue their
neighbors during Hurricane Harvey. One such Good Samaritan, Alonso Guillen, was a 31-year-
old DACA recipient who, according to reports, drowned while trying to save others from the
deadly floodwaters that inundated the Houston area.'®

In addition, applicants who pass DACA’s strict vetting process were allowed to sign up
for U.S. military service as part of a Pentagon program called Military Accessions Vital to the
National Interest, or MAVNI. The day after Defendants moved to terminate DACA, the
Pentagon announced that 900 DACA recipients are actively serving or have signed recruitment
contracts to serve in the military. This service to our country and our communities, along with
others whose service stories have yet to be told, makes Amici cities and counties safer.

Thus, and thirdly, DACA recipients bring many tangible and intangible benefits to Amici

cities and counties; benefits that improve upon, to quote Attorney General Sessions, “the well-

" 1d.

15 Flores, Adolfo, This Paramedic Who Rescued Harvey Victims May Be Deported If Trump Ends
DACA, BUZZFEED (September 1, 2017) available at: http://tinyurl.com/paramedicstory
16 Carroll, Susan and Kriel, Lomi Lost in Cypress Creek HOUSTON CHRONICLE (September
9, 2017), available at: http://tinyurl.com/lost-in-cypress-creek
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being of our Republic.” Much like those children who passed through Ellis Island decades ago
went on to become acclaimed actors, athletes, artists and leaders, today’s DACA recipients are
helping to weave our modern-day social fabric. Active DACA recipients are employed by at
least 72% of the top 25 Fortune 500 companies, many of which are headquartered in Amici cities
and counties. There are 250 DACA beneficiaries alone working at Apple Inc., the world’s most
valuable company.!’

Among the individual recipients of deferred action are a public school teacher in Austin,
Texas with a master’s degree in education focusing on hearing-impaired students; a Los Angeles-
based graphic designer who has worked on marketing campaigns for Star Wars: Rogue One and
Game of Thrones; a political organizer based in Washington D.C., who recently served as a press
secretary for a 2016 presidential candidate; a producer for MSNBC’s Morning Joe who helps
shape the network’s morning programming and, separately, a licensed attorney and the first
member of the New York State Bar with DACA status, both of whom live in New York City.
Turning our back on DACA recipients is turning our back on the future.

ARGUMENT

This Court should grant a preliminary injunction prohibiting Defendants’ from

rescinding the DACA program because DHS acted arbitrarily and capriciously and

failed to follow the notice and comment procedures in violation of the APA.

This litigation is about protecting young people who were brought here by their parents,
often as infants. These children typically know no country besides the United States and may

speak no language besides English. They study in our schools, work in our economy, and pledge

17 Shaban, Hamza, CEO Tim Cook says he stands by Apple’s 250 DACA-status employees, THE
WASHINGTON POST (September 3, 2017), available at: http://tinyurl.com/DACAFortune500

8
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allegiance to our flag. As President Obama stated the day the program was created, they “are
Americans in their hearts, in their minds, in every single way but one: on paper.”'®

In terminating DACA, Defendants acted in an arbitrary and capricious manner, failing to
comply with the Administrative Procedure Act (APA). Neither the Department of Homeland
Security (DHS) nor the Attorney General exhibited reasoned decision-making in taking this
action. To the contrary, Defendants provided no supportable rationale for their decision, which
would have been exposed but for Defendants failure to follow the APA’s required notice and
comment process. To the extent Defendants did cite reasons for ending DACA, those are
disproven by compelling evidence.

Moreover, in creating the DACA program, DHS announced that it would defer action
against those eligible because it could find no reason to expel innocent young people, at the
expense of other departmental enforcement priorities. President Obama emphasized DACA
would “lift the shadow of deportation.”!® In other words, DHS made a promise — i.e. sign up for
DACA and turn over sensitive information to authorities in return for protection from
deportation — upon which each and every DACA recipient relied, and which Defendants should
not be permitted to groundlessly break.

A. The Plaintiffs will prevail on the merits of their substantive APA claim
because DHS’s sole stated reason for ending the DACA program was
conclusory and relies upon flawed legal analysis.

DHS is an “agency” under the APA, 5 U.S.C. § 551(1), and the September 5, 2017

memorandum from Acting DHS Secretary Elaine Duke rescinding DACA is an “agency action”

subject to judicial review. 5 U.S.C. §§ 551(13), 704. Accordingly, DHS must employ “reasoned

18 Remarks by President Obama. June 15,2012. http:/tinyurl.com/Obama-6-15-12
Y1d
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decision making” when taking a final agency action. Motor Vehicle Mfrs. Ass’n. v. State Farm
Mut. Auto. Ins. Co., 463 U.S. 29, 52 (1983). An agency action is final when “rights or
obligations have been determined or legal consequences will flow from the agency action.” Port
of Boston Marine Terminal Ass’n. v. Rederiaktiebolaget Transatlantic, 400 U.S. 62, 71 (1970).
Any action taken “without observance of procedure required by law” or that is “arbitrary” or
“capricious” is “unlawful” and must be “set aside” by the court. 5 U.S.C. § 706(2)(A)-(D).

In the DHS memo rescinding DACA, Defendants state in a conclusory manner that it was
“clear” DACA “should be terminated.””® The memo presumes that because a Texas district court
preliminarily enjoined a separate DHS program called Deferred Action for Parents of Americans
and Lawful Permanent Residents (DAPA) in 2015, DACA must suffer from “the same legal and
constitutional defects.”?! In justifying this legal conclusion, the Rescission Memo leans entirely
on a 362-word letter from Attorney General Sessions.

In this short letter, the Attorney General asserts — by fiat — that: (1) DACA is just like
DAPA; (2) DAPA was preliminarily enjoined on “multiple legal grounds,” and that injunction
was affirmed by the Fifth Circuit; therefore, (3) DACA is “likely” to be similarly enjoined, so
DHS should rescind the program immediately.>?

DHS’s sudden retreat from DACA was arbitrary and capricious and violates the APA.

As a threshold issue, Defendants’ embrace of the Fifth Circuit’s opinion declaring DAPA

20 DHS Memorandum titled Memorandum on Rescission of Deferred Action For Childhood Arrivals
(Rescission Memo)(September 5, 2017), available at: http://tinyurl.com/2017Memo.

21 Id., quoting Letter from Attorney General Sessions to DHS Acting Secretary Elaine Duke on
the Rescission of DACA (September 4, 2017) (Sessions Letter), available at:
http://tinyurl.com/AG-Duke-Letter; see also Texas v. United States, 86 F. Supp. 3d 591 (S.D.
Tex. 2015).

22 Sessions Letter, supra, note 21.
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subject to judicial review is wholly inconsistent with the position they have presented to this
Court in their pending Motion to Dismiss — i.e. a court may, under no circumstances, review the
agency’s exercise of prosecutorial discretion.?? If Defendants believe that no court may review
DHS’s purported exercise of prosecutorial discretion, or that no one has standing to challenge
such a decision, they should not have advanced the Fifth Circuit’s opinion as the basis for
terminating DACA.

Next, the Fifth Circuit was mistaken when it suggested, in dictum, that DAPA is contrary
to the INA. Texas v. United States, 809 F.3d 134, 186, 214-215 (5th Cir. 2015).>* The dissent's
reasoning should instead guide this Court’s analysis. Id. at 214-218 (King, J., dissenting).

Despite DHS’s current position, all three branches of the Federal government have long
embraced deferred action as a part of the immigration landscape.? In fact, “deferred action” is
one of the well-established ways in which DHS prioritizes enforcement. The Supreme Court has
recognized that deferred action is “a regular practice” in which DHS exercises “discretion for
humanitarian reasons or simply for its own convenience.” Reno v. American-Arab Anti-
Discrimination Comm., 525 U.S. 471, 483-84 (1999); see also Arizona v. United States, 567 U.S.
387,396 (2012) (stating “a principal feature of the removal system is the broad discretion
exercised by immigration officials. Federal officials, as an initial matter, must decide whether it

makes sense to pursue removal at all.”).

23 Memorandum Of Law In Support Of Defendants’ Motion To Dismiss, or In The Alternative,

for Summary Judgment, Case No. 1:17-cv-02325-CRC, Document 8-1, at 14.

24 See also Simons v. Bellinger, 643 F.2d 774, 809, n.48 (1980) (Wilkey, J., dissenting) (a

“determination was an alternative basis for dismissal, and to that extent the language may be

regarded as dictum”).

2 See also Plaintiffs> Memorandum in Support, 1:17-cv-02325-CRC, Document 28-1, at 18-23.
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Congress, meanwhile, has enacted legislation explicitly recognizing the DHS practice of
granting deferred action. For example, the REAL ID Act of 2005, Pub. L. No. 109-13, allows
states to issue driver’s licenses to those undocumented immigrants with “approved deferred
action status.” Similarly, since 1981, federal regulations — created by notice and comment
rulemaking - allow those “granted deferred action to “apply for employment authorization.” 8
C.F.R. § 274a.12(a)(11). And Congress has yet to disturb this regulation in three-plus decades.

More practically, Congress has never appropriated funding sufficient to remove all
undocumented immigrants. This is why DHS, and its predecessors, have implemented more than
20 deferred action policies over the last 50 years.?® Programs like DAPA and DACA enable
DHS to focus limited resources on removing serious criminals by deferring action on low
priority immigrants. As the D.C. Circuit Court wrote in Community for Creative Non-Violence v.
Pierce, 786 F.2d 1199, 1201 (D.C. Cir. 1986), “[t]he power to decide when to investigate, and
when to prosecute, lies at the core of the Executive’s duty to see to the faithful execution of the
laws.” Moreover, “Congress has never prohibited or limited ad hoc deferred action, which is no
different than DAPA other than scale.” Texas, 809 F.3d at 216 (King, J., dissenting).

Finally, even if DAPA were, as the Fifth Circuit concluded, “contrary” to the INA, Texas,
809 F.3d at 179, that rationale is inapplicable to DACA. Despite the Attorney General’s
assertion, DACA is not just like DAPA. The Fifth Circuit’s opinion itself specifically notes
“DACA and DAPA are not identical.” Id. at 174 (finding “eligibility for DACA was restricted to

a younger and less numerous population,” and DAPA had different “discretionary criteria”).?’

26 United States v. Texas, 2015 U.S. Briefs 674 (Initial Brief of Appellant-Petitioner at 5) (Mar. 1,
2016).

27 See also Plaintiffs’ Memorandum in Support, 1:17-cv-02325-CRC, Document 28-1, at 24-27.
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In sum, the only reason DHS gave for rescinding DACA was that the program was
“likely” to be unlawful. But DACA is lawful,® which means that Defendants’ actions are in
violation of the APA given there is no other proffered agency justification for the rescission by
DHS. See Natural Resources Defense Council, Inc. v. Rauch, 244 F. Supp. 3d 66, 96 (D.D.C.
2017) (stating “suffice it to say, it is arbitrary and capricious for an agency to base its decision on
a factual premise that the record plainly showed to be wrong.”).

B. The Attorney General’s stated policy reasons for ending DACA have no basis
in fact and are easily disproven by numerous research studies.

Outside of the Rescission Memo, the only other basis Defendants offer to justify the
DACA termination are remarks Attorney General Sessions in a speech delivered the same day
DHS took action.?® In that speech, the Attorney General asserted that eliminating DACA was
necessary to “protect the overall health and well-being of our Republic” and to “save lives,
protect communities and taxpayers, and prevent human suffering.”

Not only do the Attorney General’s misstatements undermine the core values of Amici,
the true facts contradict his own stated purposes for this action. For example, foreign-born
residents make up almost half of Los Angeles’ workforce; they contribute over $3 billion in state

and local taxes yearly; they own businesses that generate $3.5 billion in annual income for city

28 Id at 18.

2% 1t is unclear whether the Attorney General was speaking for DHS and Amici do not concede he
was or that Defendants may rely on his remarks to defend their actions. In stating “[w]e at
Department of Justice are proud and honored to work to advance this vision for America,” it appears
his comments were on behalf of the Department of Justice only. Remarks by Attorney General
Sessions on DACA (Sessions Speech) (September 5, 2017), available at: http://tinyurl.com/Sessions-
speech. And while the Rescission Memo adopted the Sessions Letter’s legal analysis of the DAPA
litigation, neither the Rescission Memo nor the Sessions Letter made any mention of Mr. Session’s
fiscal and public safety policy rationale from his speech. “A court may uphold agency action only on
the grounds that the agency invoked when it took the action.” Michigan v. EPA, 135 S. Ct. 2699,
2710 (2015).
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residents; and, they have local spending power of almost $30 billion a year.’* Ending DACA
will negatively impact all American citizens living in Los Angeles by removing tens of
thousands of foreign-born workers, business owners and taxpayers from the city’s economy.

The same economic harm would befall other Amici cities and counties. More than 51%
of all of New York City’s business owners are foreign-born and foreign-born residents are
responsible for 32% ($100 billion) of all income earned by New York City residents. New York
City families that include immigrant members pay an estimated $8 billion in city and state
personal income taxes and approximately $2 billion in city property taxes.>! Similarly, 35% of
business owners in San Francisco are immigrants, including 12,756 foreign-born entrepreneurs.>?
Entrepreneurs in the Philadelphia metro region, of which 40,171 are foreign-born, are 43.1%
more likely to be immigrants than native-born.>* This entrepreneurship creates jobs and
increases the tax base.

Comparable statistics can be shown for other Amici and these statistics cannot be
discounted as generalizations. DACA recipients are a vital and thriving subset of the large
foreign-born populations, critical to the economy of Amici cities and counties. The DACA
program has provided deferred action to some 800,000 applicants, 91% of whom are employed,

which equates to 1 in 33 (3%) of all foreign-born persons in the United States labor force.>*

3% New American Economy, New Americans in Los Angeles (2017) available at:
http://www.newamericaneconomy.org/wp-content/uploads/2017/02/LA_Brief V8.pdf

3 NYC Comptroller Report, Our Immigrant Population Helps Power NYC Economy (January
11, 2017), available at: http://tinyurl.com/NY C-Comptroller-Report

32 United States Census Bureau. Survey of Business Owners 2007-2012; New American
Economy, Immigrants and the economy in: California District 12 (2017) available at:
http://www.newamericaneconomy.org/locations/california/california-district-12/

33 New American Economy, Immigrants and the economy in: Philadelphia Metro Area (2017)
available at: http://www.newamericaneconomy.org/city/philadelphia/

34 See U.S. Citizenship and Immigration Services DACA Data dated “As of September 4, 2017”
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Studies show that DACA recipients across the board obtain higher earnings and have a
higher employment rate, and higher tax compliance rate than similarly-situated undocumented
immigrants.>> Therefore, it is clear that the best way to “protect taxpayers” — a stated purpose of
the Attorney General — is to maintain DACA. Eliminating the program will result in decreased
tax contributions, reduced employment rates and lower effective tax rates for our resident
populations. There is a sociological term for this type of economic retrenchment by high
achieving young immigrant populations; the “transition to illegality.”

According to Harvard Assistant Professor Roberto Gonzales, author of the book “Lives in
Limbo: Undocumented and Coming of Age in America,” terminating the DACA program and
returning people to undocumented status, will force DACA recipients to negatively adjust their
expectations of what they can achieve in life. Gonzales’ own studies show that most will regress
(i.e. move backward) in their schooling and careers, in part because they will have been
disavowed by the only government they have ever known. Put in economic terms, ending
DACA will sow an economic slowdown, as estimates show DACA recipients would otherwise
contribute $460 billion to the United States gross domestic product over the next ten years (a
contribution of $114 billion to State Respondents’ cumulative GDP alone).*® In fiscal terms, this
equates to $60 billion in lost federal, state and local tax revenues over the next decade.’” These

figures directly contradict the Attorney General’s claims and herald a negative impact on Amici.

(USCIS DATA), available at: http://tinyurl.com/USCIS-data; Center for American Progress.
DACA Recipients’ Economic and Educational Gains Continue to Grow (2017) (CAP Study)
Washington, D.C., available at: http:/tinyurl.com/CAPDACAstudy; US Bureau of Labor Statistics
2016 foreign-born labor force statistics, available at: http://tinyurl.com/BLS-foreignborn

35 CAP Study, supra, note 34.
36 Center for American Progress, 4 New Threat to DACA Could Cost States Billions of Dollars
(2017) Washington, D.C., available at: http://tinyurl.com/CAPStatesGDP.
37 CATO Institute, The Economic and Fiscal Impact of Repealing DACA (2017) Washington, D.C,
available at: http://tinyurl.com/CATODACAstudy
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Moreover, despite the Attorney General’s assertion that terminating DACA will “save
lives,” ending the program will make communities less safe by pushing recipients underground.
Further, numerous academic studies examining the impact of immigrants on their adopted
communities reveal that communities with large immigrant populations, like Amici, have, at a
bare minimum, shared in and, often, outpaced the nationwide crime drop over the past 30
years.®

Also, because DACA applicants had to provide personal and biometric data to DHS to
qualify for DACA, recipients will fear deportation at any moment, making them statistically less
likely to identify themselves to Amici s sheriffs and police departments to report crimes or assist
in criminal investigations.>® The same fear can result in unreported code enforcement and wage
theft violations, crimes which are enforced by Amici cities and counties. Slum landlords and
sweatshop owners are likely to prey upon former DACA recipients if the program is terminated,
resulting in unsafe and unhealthy conditions in the workplace and at home. And there is the
added risk of human trafficking as well.

Amici’s law enforcement leadership consistently reminds us that all communities are
safer when victims and witnesses of crime, irrespective of immigration status, cooperate with
law enforcement. For example, Los Angeles Police Department (LAPD) Chief Charlie Beck has
routinely stated that his department depends on “immigrant communities, not only to keep them

safe but to keep [the public] safe. Without that cooperation we all suffer.”*

38 Immigration and Public Safety (2017), The Sentencing Project, Washington, D.C., available at
http://www.sentencingproject.org/wp-content/uploads/2017/03/Immigration-and-Public-Safety.pdf

39 See, e.g., Theodore, Nik, University of Chicago, Insecure Communities: Latino Perceptions of
Police Involvement in Immigration Enforcement (May 2013), available at:
http://tinyurl.com/ChicagoPoliceStudy

%0 Ulloa, Jazmine, L.A. Police Chief Charlie Beck endorses 'sanctuary state' bill that Eric
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In fact, DACA recipients have consistently demonstrated important contributions to
public safety. In May 2014, a DACA recipient residing in Los Angeles confronted an armed
intruder in her apartment complex, who struck her in the head with a steel baton.*! Afterwards,
the DACA recipient helped LAPD identify and arrest the intruder. LAPD then learned that
associates of the intruder were looking for the victim, which resulted in her being placed in
witness protection. /d. Without the protection of DACA, the intruder’s associates could have
silenced the victim by simply reporting her to Immigration and Customs Enforcement (ICE) for
removal.

Likewise, the removal of DACA’s protections endangers already vulnerable immigrant
communities in the wake of natural disasters. After this year’s devastating California wildfires,
many immigrants avoided applying for aid to which they and their families were entitled because
FEMA'’s form states that application information “may be subject to sharing within the
Department of Homeland Security, including but not limited to, the Bureau of Immigration and
Customs Enforcement.”** The Government’s arbitrary repeal of DACA has therefore only
exacerbated fears that those who ask for help to save property or lives will expose themselves,
family members, or neighbors to immigration enforcement, or worse, forgo necessary assistance
in order to avoid deportation.

Ending DACA will make recipients much less likely to report criminal activity to law

enforcement for fear they could place themselves at risk of deportation. That will cause crimes

Holder hails as 'constitutional’, THE LOS ANGELES TIMES (June 19, 2017), available at:
http://tinyurl.com/Beckstory
! Johnson, Kirk, 4 DACA Recipient with an American Life Considers the Future, THE NEW
YORKER (September 13, 2017), available at: http://tinyurl.com/crimereporting
42 FEMA Declaration and Release form (emphasis added), available at:
https://www.fema.gov/pdf/assistance/process/00903.pdf
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to go unreported and limit the success of police investigations, thereby greatly undermining
public safety for all of our residents in each our communities. An agency rule is arbitrary and
capricious “if the agency ... offered an explanation for its decision that runs counter to the
evidence before the agency, or is so implausible that it could not be ascribed to a difference in
view or the product of agency expertise.” Motor Vehicle Mfrs. Ass’n., 463 U.S. at 43. The
explanations offered by Defendants in seeking to end DACA are just “so implausible.”

C. DHS failed to follow the APA’s notice and comment requirements prior to
moving to rescind DACA, which is why the Plaintiffs will prevail on the
merits of their procedural APA claim.

The APA requires that federal agencies conduct a rulemaking process before engaging in
action that impacts substantive rights. See 5 U.S.C. §§ 553 and 706(2)(D). The Rescission
Memo and the resulting actions taken to implement the Rescission Memorandum are “rules”
under the APA. See 5 U.S.C. § 551(1), (4). And defendants are not absolved of their
responsibility to use the rulemaking process simply because DACA was enacted without notice
and comment rulemaking in 2012. Because, even if creating DACA required notice and
comment rulemaking prior to implementation, DHS would, at the very least, be required to
engage in a similar notice and comment process to rescind the program. See, e.g., Am. Forest
Resource Coun. v. Ashe, 946 F. Supp. 2d 1, 26 (D.D.C. 2013) (“[O]rdinarily an agency rule may
not be repealed unless certain procedures, including public notice and comment, are followed,
and that this is true even where the rule at issue may be defective.”); National Treasury
Employees Union v. Cornelius, 617 F. Supp. 365, 371 (D.D.C. 1985) (“There is some
superficial appeal to the government’s argument that a provision which was promulgated in error
is void ab initio and can be deleted without more ado. ... Such a holding would ignore the fact
that the question whether the regulations are indeed defective is one worthy of notice and an

opportunity to comment.” (citation omitted)).
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CONCLUSION
Amici respectfully urge the Court to issue a nationwide injunction preventing Defendants
from terminating DACA. If the federal government is allowed to renege on a promise it made to
800,000 recipients and their family members, a damaging message would be delivered that the
United States government cannot be trusted to act in a decent, honorable or reliable manner, and

it would impose significant adverse consequences on Amici cities and counties.
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