The City of

SAN DIEGO)

Commission on Police Practices
Ad Hoc Transition Planning Committee Meeting

Friday, October 29, 2021
9:30 am-10:30 am
Zoom Webinar Platform

AGENDA

As an Ad Hoc Committee meeting, this meeting is not subject to the Ralph M. Brown
Act; however, to promote transparency, the meeting will be available to the public
via this Zoom webinar link:
https://sandiego.zoomgov.com/j/1601580850?pwd=TCtEbEdIZjI0TUFFQ3AvSKROY2NUZz09

The meeting will be available on the City’s YouTube page after the meeting. Click
here to view this meeting after its scheduled time.

L. CALL TO ORDER/WELCOME (Committee Chair Doug Case)

IL. ROLL CALL

III. PUBLIC COMMENT: (Fill out and submit comment using webform. Please see
instructions at the end of this agenda)

Iv. UPDATES
A. Budget Process
B. Staffing
C. Deputy Executive Director/Community Engagement Coordinator Position
1. Funding Options for Executive Search Services
Implementation Ordinance & Permanent Standard Operating Procedures
Office Space
Standing Rules
Community Outreach
Legal Counsel Contract — Status of review of RFP’s for outside counsel

TOmHEED

V. UNFINISHED BUSINESS
A, Whistle-blower protections
B. Procedures for Review of IA/PSU Investigations not Emanating from a
Complaint

VI. NEW BUSINESS
A. Ability of the CPP to Recommend Positions on Legislation or Ballot Measures
B. Ability of the CPP to Add Other Findings to Complaints (if not already added by
IA)
VIIL. AGENDA ITEMS FOR NEXT MEETING (November 5)

VIII. ADDITIONS TO THE LIST OF ITEMS FOR FUTURE AGENDAS (See below)


https://sandiego.zoomgov.com/j/1601580850?pwd=TCtEbEdIZjI0TUFFQ3AvSkROY2NUZz09
https://www.youtube.com/channel/UC-4gY2k1D1ikzb25QM-O3eg?view_as=subscriber
https://www.sandiego.gov/boards-and-commissions/public-comment

IX. OTHER ITEMS AND/OR CONCERNS

X. ADJOURN
Materials Provided:
. Meeting Notes from October 22, 2021 Meeting
. Draft Implementation Ordinance
. Draft “Voters Ordinance”
o City Council Charter Section 41.2 — Commission on Police Practices

Items for Future Agendas:

A Transparency and Accountability Issues

B. Quality Assurance Program

C. Clarity of CPP Access to Training Bulletins and Special Unit Policy
D. Revisit the CPP Implementation Timeline

In lieu of in-person attendance, members of the public may participate and provide comment via
virtual attendance or using the webform, as follows:

Virtual Testimony:
Members of the public may provide comment on the comment period for Non-agenda Public Comment

or Agenda Public Comment during the meeting, following the [-ll Public Comment Instructions.

Written Comment through Webform:

In lieu of in-person attendance, members of the public may submit their comments using

the webform. If using the webform, indicate the agenda item number you wish to submit a comment
for. Instructions for word limitations and deadlines are noted on the webform. On the webform,
members of the public should select Commission on Police Practices (even if the public comment is for
a Commission on Police Practices Committee meeting).

The public may attend a meeting when scheduled by following the attendee meeting link provided
below. To view a meeting archive video, click here.

Only comments submitted no later than 4pm the day prior to the meeting using the public comment
webform will be eligible to be read into the record. If you submit more than one comment on webform
per item, only one comment will be read into the record for that item. Comments received after 4pm
the day prior and before 8am the day of the meeting will be provided to the Commission or Committee
and posted online with the meeting materials. All comments are limited to 200 words. Comments
received after 8am the day of the meeting, but before the item is called, will be submitted into the
written record for the relevant item.

If you attach any documents to your comment, it will be distributed to the Commission or Committee
in accordance with the deadlines described above.

Please click the link below to join the webinar:
Join from a PC, Mac, iPad, iPhone or Android device:
Please click this URL to join.
https://sandiego.zoomgov.com/j/1601580850?pwd=TCtEbEdIZjI0TUFFQ3AvSKROY2NUZz09
Passcode: eMPmR/4

Or One tap mobile:
+166925/45252,,16015808501#,,,,¥360827# US (San Jose)
+16692161590,,1601580850#,,,,%360827# US (San Jose)

Or join by phone:
Dial(for higher quality, dial a number based on your current location):
US: +1 669 254 5252 or +1 669 216 1590 or +1 551 285 1373 or +1 646 828 7666 or 833 568 8864
(Toll Free)
Webinar ID: 160 158 0850
Passcode: 360827


file://ad.sannet.gov/dfs/PublicServ-Shared/CitizenReviewBrd/CRB/MEETING%20Logistics/CRB%20Meeting%20AGENDA-MINUTES/AGENDA/Public%20Comment%20Notice%20Teleconference/Instructions%20for%20Public%20Comment.pdf
file://ad.sannet.gov/dfs/PublicServ-Shared/CitizenReviewBrd/CRB/MEETING%20Logistics/CRB%20Meeting%20AGENDA-MINUTES/AGENDA/Public%20Comment%20Notice%20Teleconference/Instructions%20for%20Public%20Comment.pdf
http://www.sandiego.gov/boards-and-commissions/public-comment
http://www.sandiego.gov/boards-and-commissions/public-comment
http://www.sandiego.gov/boards-and-commissions/public-comment
https://www.youtube.com/channel/UC-4gY2k1D1ikzb25QM-O3eg?view_as=subscriber
https://sandiego.zoomgov.com/j/1601580850?pwd=TCtEbEdIZjI0TUFFQ3AvSkROY2NUZz09

International numbers available: https://sandiego.zoomgov.com/u/aLGp7148B

Or an H.323/SIP room system:
H.323:161.199.138.10 (US West) or 161.199.136.10 (US East)
Webinar ID: 160 158 0850
Passcode: 360827

SIP: 1601580850@sip.zoomgov.com
Passcode: 360827


https://sandiego.zoomgov.com/u/aLGp7I48B
mailto:1601580850@sip.zoomgov.com
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SAN DIEGO)

Commission on Police Practices
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Ad Hoc Transition Planning Committee Meeting

Friday, October 22, 2021
9:30 am-10:30 am
Zoom Webinar

NOTES

To watch this meeting, please click the following YouTube Link: https://youtu.be/5zwfz360gzo

CALL TO ORDER/WELCOME — Committee Chair Doug Case called to order at
9:36am.

ROLL CALL
Commission

Chair Brandon Hilpert

Committee Chair Doug Case

Commissioner Diana Dent

Staff Present

Sharmaine Moseley, Interim Executive Director

Alina Conde, Executive Assistant

Present

Kate Yavenditti, Member of Women Occupy representing San Diegans for Justice
Henry Foster, Chief of Staff for Council District 4

Tiffany Harrison, Committee Consultant for Public Safety & Livable Neighborhoods
Committee

Excused/Absent

Commissioner Patrick Anderson

Commissioner Joe Craver

PUBLIC COMMENT: No public comment received.

UPDATES
Budget Process — No current updates.
Staffing — No current updates.
Deputy Executive Director/Community Engagement Coordinator Position

1. Funding Options for Executive Search Services
CPP had a meeting with Purchasing and Contracts and Office of Boards and
Commissions regarding executive search services and other pending items. We
were told that the budget for this service could not ever go above $25,000 without
it going to City Council. The question was brought up if we could hire without
doing an RFP and the answer was yes as long as it does not go above $25,000.
Additionally, once we have our administrative staff then we can move forward with
getting out procurement card.
Implementation Ordinance & Permanent Standard Operating Procedures
1. Potential outside counsel to draft the ordinance - No current updates.

1


https://youtu.be/5zwfz36Oqzo

VI.

VII.

Office Space — We have a meeting set up with the space planner who is the
architect of the interior suite.

Standing Rules — Rules Committee considered the proposal of new streamlined
written reports. This is currently on a trial basis to get proper feedback from the
Commission and this item will be on the agenda for next Tuesdays meeting.

. Community Outreach — No current updates.
. Legal Counsel Contract — Update on evaluation panel. It was reported that Kate

Yavenditti will not be able to sit on the panel to keep the process internal and
mitigate any type of risk. However, it is possible for someone within the City to
participate on the panel.

UNFINISHED BUSINESS

. Procedure for CPP to Receive Documents & Data from SDPD

The differences that we would like to see enhanced: All City Departments (not just
the Police Department) to have a definition of records that is broad and include
that the record should be in a unredacted state and to specifically mention
discipline records.

. Revisit Standard Operating Procedures Regarding Handling OIS Shootings that the

CPP is Unable to Investigate within 1 Year

The current language of our interim standard operating procedures indicates that
when we review IA reports of OIS and in-custody deaths we, would agree or
disagree with the findings or wait until the investigation is completed. We
discussed deleting that sentence. We talked to our attorney about how to amend
this and it was agreed appropriate to delete the sentence. We would need to go
through the same process and make a request to PS&LN. The City would then
notify the POA of that. This would give+ the opportunity to request a meet and
confer. The next step would be to put it on the agenda for the October Commission
Meeting on October 26%.

NEW BUSINESS

A. Whistle-blower protections
We support in concept whistle blower protections and believe that it should
apply to Officers as well as Staff Members. Suggestion to include support of
whistle blower protection in the memo that we are going to send to District 4
next month.

B. Procedures for Review of IA/PSU Investigations not Emanating from a
Complaint
Measure B gives the Commission the duty to review all investigations of officer
misconduct which means that it doesn’t necessarily have to come from a
complaint. We may need more information on what generates an internal
investigation. We have a system in place for timely notification of complaints,
but we can recommend including in the Ordinance timely notification of
complaints and other investigations of officer misconduct. This item will be put
in the agenda for the meeting scheduled with the Chief next Wednesday. This
item will be moved to Unfinished Business.

C. Ability of IA Investigators to Participate in OIS Walk Through Meetings
We propose that this item should be included in the Implementation Ordinance.
To include details of how investigators are notified in investigation procedures.
This item will also be included in our memo to District 4 and will state that we
would like to have this included in the Ordinance.

AGENDA ITEMS FOR NEXT MEETING (October 22) VI. A Whistle Blower Protections
& B. Procedure for Review of IA/PSU Investigations not Emanating from a
Complaint. D. Ability of the CPP to Recommend Positions on Legislation or Ballot
Measures. E. Ability of the CPP to Add Other Findings to Complaints (if not already



added by IA).
VIIIL. ADDITIONS TO THE LIST OF ITEMS FOR FUTURE AGENDAS - None
IX. OTHER ITEMS AND/OR CONCERNS - None

X. ADJOURN at 10:32am.



City of San Diego City Charter
Article V

Commission. The Commission may, in accordance with complaint and
investigation procedures approved by ordinance of the Council, subpoena
witnesses, compel their attendance and testimony, administer oaths and
affirmations, take evidence and require by subpoena the production of any books,
papers, records, or other items material to the performance of the Commission’s
duties or exercise of its powers. The Ethics Commission shall be authorized to
retain its own legal counsel, independent of the City Attorney, for legal support
and guidance in carrying out its responsibilities and duties.

(Amendment voted 09-17-1963; effective 02-11-1964.)
(Amendment voted 11-04-1969; effective 01-29-1970.)
(Amendment voted 03-05-2002; effective 04-24-2002.)
(Amendment voted 11-02-2004; effective 01-21-2005.)
(Amendment voted 11-03-2020; effective 12-18-2020.)
Prior Language

Section 41.1: Salary Setting Commission

(Addition voted 11-06-1973; effective 12-07-1973.)
(Repeal voted 11-06-2018; effective 12-24-2018)

Prior Language

Section 41.2: Commission on Police Practices

A Commission on Police Practices is established, which supersedes the
Community Review Board on Police Practices. The Commission on Police
Practices is referred to in this section as the “Commission,” the Police Department
of the City of San Diego is referred to as the “Police Department,” and an officer
of the Police Department is referred to as an “officer” or “police officer.”

The Commission is an investigatory body of the City of San Diego, independent
of the Mayor and the Police Department.

The Commission has certain mandatory duties and discretionary powers, as
described in this section. The City Council may, by ordinance, mandate additional
duties and authorize additional powers for the Commission, consistent with this
section and applicable federal and state law. The City Council may also establish
rules and procedures to implement this section. Subject to any limitations set forth
in governing federal or state law, the Commission is authorized to refer any
matter before the Commission to the grand jury, district attorney, or other
governmental agency that is authorized by law to investigate the activities of a
law enforcement agency.

Page 15 of 33



City of San Diego City Charter

Article V

The City Council must appoint the members of the Commission. The City
Council may remove members of the Commission for cause by a vote of a
majority of the members of the City Council. The City Council must, by
ordinance, establish the number, term length, qualifications, and method for
appointing members of the Commission, and define the circumstances and
process under which the City Council determines there is cause for removal of a
member of the Commission.

The Commission will be composed of members of the Community Review Board
on Police Practices serving at the time this section takes effect, until the City
Council has formally appointed members to the Commission, in accordance with
the ordinance described in this section.

The City Council must appoint and establish the initial annual compensation for
the Commission’s Executive Director, who serves at the direction and will of the
Commission. The Commission must conduct the annual performance review of
the Executive Director, and may modify the Executive Director’s annual
compensation, consistent with the compensation schedules established by the City
Council in adopting the annual salary ordinance. The Executive Director serves as
the appointing authority for additional employees assisting the Commission, who
must be appointed and serve in accordance with this Charter. The Executive
Director is authorized to employ outside experts or consultants to assist with the
Commission’s work on a contractual basis, consistent with the City’s contracting
rules. The Commission must retain its own legal counsel, who is independent of
the City Attorney, for legal support and advice in carrying out the Commission’s
duties and actions.

The Executive Director serves as custodian of the Commission’s records and must
comply with all applicable laws related to records retention, protection,
confidentiality, and disclosure. The Police Department must make available its
records, relating to any matter under investigation, review, or evaluation by the
Commission, subject to the restrictions of applicable federal and state law.

The Commission has the power to conduct investigatory proceedings, subpoena
witnesses and compel their attendance and testimony, administer oaths and
affirmations, and require by subpoena the production of any books, papers,
records, or other items material to the performance of the Commission’s duties or
exercise of its powers, subject to the restrictions of and in accordance with this
section and applicable federal and state law. The Commission may enforce its
administrative subpoenas by initiating contempt procedures, upon a majority vote
of the Commission and in the manner provided by applicable state law.

Page 16 of 33



City of San Diego City Charter

Article V

The Commission must independently investigate all deaths occurring while a
person is in the custody of the Police Department; all deaths resulting from
interaction with an officer of the Police Department; and all City police officer-
related shootings. The Commission has this duty whether or not a complaint has
been made against a police officer or the Police Department. These investigations
must be conducted by Commission staff or contractors who are independent of the
Police Department, and in accordance with the officer’s federal and state law
rights.

The Commission may, but is not required to, investigate complaints against
officers of the Police Department, which do not involve in-custody deaths, deaths
resulting from an interaction with a police officer, or police officer-related
shootings. However, the Commission must not investigate a complaint where the
complainant has requested that the complaint be handled without investigation or
where no specific allegation or police officer can be identified.

In determining whether to investigate a complaint that the Commission has the
discretionary power, but not the mandatory duty, to investigate, the Commission
must consider whether the complaint arises from any of the following: (1) an
incident in which the use of force by a City police officer against a person
resulted in great bodily injury; (2) dishonesty by a City police officer directly
relating to the reporting, investigation, or prosecution of a crime, or directly
relating to the reporting of, or investigation of misconduct by another peace
officer or custodial officer, including an allegation of perjury, false statements,
filing false reports, destruction, falsifying, or concealing of evidence; (3) an
incident that has generated substantial public interest or concern; (4) an incident
in which data shows a pattern of misconduct by any Police Department officer; or
(5) an incident in which data shows a pattern of inappropriate policies,
procedures, or practices of the Police Department or its members.

The Commission must receive, register, review, and evaluate all complaints
against officers of the Police Department, except the Commission must not review
or evaluate a complaint where the complainant has requested that the complaint
be handled without investigation or where no specific allegation or police officer
can be identified.

The Commission may, but is not required to, review, evaluate, and investigate
allegations of inappropriate sexual conduct, physical assault, or domestic violence
by officers of the Police Department, whether or not a written complaint has been
submitted to the Commission or the Police Department.

The Commission must review and evaluate all factual findings and evidentiary
conclusions of the Police Department arising from investigations of police

Page 17 of 33



City of San Diego City Charter

Article V

misconduct and all disciplinary decisions proposed by the Chief of Police or
designee following sustained findings of police misconduct, with the terms
“police misconduct” and “police officer misconduct,” to be defined by the City
Council by ordinance. The Commission may, but is not required to, review and
evaluate the Police Department’s administration of discipline arising from
sustained complaints, which do not involve allegations of police misconduct, and
from matters investigated by the Commission. The Commission may, but is not
required to, make recommendations to the Police Department on the discipline of
individual officers against whom complaints have been made or about whom the
Commission has conducted an investigation.

The Commission must review and evaluate the Police Department’s compliance
with federal, state, and local reporting laws and requirements. The Commission
must also prepare and submit semi-annual reports to the Mayor and City Council
regarding the exercise of the Commission’s duties and powers. These reports must
be public, but must not disclose any information required to be kept confidential
by controlling federal or state law.

The Commission may, but is not required to, review and evaluate the policies,
procedures, practices, and actions of the Police Department. The Commission
may make specific recommendations to the Police Department, the Mayor, and
the City Council on any policies, procedures, practices, and actions of the Police
Department.

The Chief of Police must consider the Commission’s evaluation of proposed
police officer discipline, prior to imposition of the discipline, to the extent
permitted within applicable federal and state law, and only if the evaluation is
completed before the statutory timelines, set forth in the California Public Safety
Officers Procedural Bill of Rights or subsequent, applicable state laws, for the
Police Department to act on the evaluation. The Chief of Police retains authority
and discretion to discipline subordinate employees in the Police Department, in
accordance with Section 57 of this Charter.

Any sustained findings of police officer misconduct by the Commission are
subject to appeal, as required by California law. These sustained findings may be
appealed to the City’s Civil Service Commission.

(Addition voted 11-03-2020; effective 12-18-2020.)
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WORKING DRAFT ONLY FOR POLICY REVIEW PURPOSES ONLY (O-[Ord Code])

ORDINANCE NUMBER O- (NEW SERIES)

DATE OF FINAL PASSAGE

AN ORDINANCE AMENDING CHAPTER 2, ARTICLE 6,
DIVISION 11 OF THE SAN DIEGO MUNICIPAL CODE BY
RETITLING DIVISION 11; BY RETITLING AND AMENDING
SECTIONS 26.1101, 26.1102, 26.1103, 26.1104, 26.1105, AND
26.1106; AND BY ADDING NEW SECTIONS 26.1107, 26.1108,
26.1109, 26.1110, 26.1111, AND 26.1112, RELATING TO THE
IMPLEMENTATION OF THE COMMISSION ON POLICE
PRACTICES.

WHEREAS, at the municipal election held on November 3, 2020, City of San Diego
(City) voters approved Measure B to establish the Commission on Police Practices
(Commission), which supersedes the City’s Community Review Board on Police Practices
(CRB); and

WHEREAS, Measure B amended the San Diego Charter (Charter) to, among other
things, add section 41.2; and

WHEREAS, the Charter amendments set forth in Measure B took effect on December 18,
2020, when the California Secretary of State chaptered them; and

WHEREAS, under Charter section 41.2, the Commission is established as an
investigatory body of the City, independent of the Mayor and the Police Department; and

WHEREAS, the Commission has certain mandatory duties and discretionary powers, as
described in Charter section 41.2, and the City Council (Council) may, by ordinance, mandate
additional duties and authorize additional powers for the Commission, consistent with the
Charter and applicable federal and state law; and

WHEREAS, the Council wishes to adopt the ordinance to implement the Commission, as

required by Charter section 41.2; NOW, THEREFORE,

PS&LN COMMITTEE DRAFT
-PAGE 1 OF 26- JUNE 24, 2021



WORKING DRAFT ONLY FOR POLICY REVIEW PURPOSES ONLY (O-[Ord Code])

BE IT ORDAINED, by the Council of the City of San Diego, as follows:

Section 1. That Chapter 2, Article 6, Division 11 of the San Diego Municipal Code is

amended by retitling Division 11, to read as follows:

Article 6: Board and Commissions

Division 11: Commission on Police Practices

Section 2. That Chapter 2, Article 6, Division 11 of the San Diego Municipal Code is

amended by retitling and amending sections 26.1101, 26.1102, 26.1103, 26.1104, and 26.1105,

to read as follows:

§26.1101

Establishment and Purpose of the Commission on Police Practices

Effective December 18, 2020, City Charter section 41.2 established the
Commission on Police Practices, which supersedes and replaces the Community
Review Board on Police Practices. The Commission is an investigatory body of
the City, independent of the Mayor, Police Chief, and Police Department.

The Commission’s purpose is: (1) to provide independent community oversight of
the Police Department, directed at increasing community trust in the Police
Department and increasing safety for both members of the community and police
officers; (2) to perform independent investigations of police officer involved
shootings, in-custody deaths, and other significant incidents involving the Police
Department, and independent evaluations of complaints against the Police
Department and its personnel, in a process that is transparent and accountable to
the community; and (3) to evaluate and review Police Department policies,
practices, training and protocols, and represent the community in making

recommendations for changes.

PS&LN COMMITTEE DRAFT
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WORKING DRAFT ONLY FOR POLICY REVIEW PURPOSES ONLY (O-[Ord Code])

§26.1102

As set forth in the City Charter and Chapter 2, Article 6, Division 11, the
Commission has investigatory, review, and auditing powers, including the power
to make factual determinations about matters that are investigated and to make
advisory recommendations regarding the actions of police officers and the
procedures, policies, and practices of the Police Department.

Definitions

In the interpretation and implementation of City Charter section 41.2 and Article
6, Division 11, the following definitions apply to the terms set forth in italics:
Audit means to examine a matter in compliance with an established set of
standards.

Commission means the Commission on Police Practices.

Complaint means a formally communicated allegation of misconduct against an
employee or employees of the Police Department.

Complainant means a person who files a complaint.

Evaluate means to determine the significance or condition of a matter.

Executive Director means the City employee appointed to serve as the director of
the Office of the Commission on Police Practices, and having the duties set forth
in City Charter section 41.2.

Finding means the determination of the Commission after it has reviewed,
investigated, or audited a matter within its authority. All findings must be based
on provable facts applying California evidentiary rules applicable to
administrative proceedings. The possible findings and their definitions are as

follows:

PS&LN COMMITTEE DRAFT
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WORKING DRAFT ONLY FOR POLICY REVIEW PURPOSES ONLY (O-[Ord Code])

(@)

(b)

(©)

(d)

Sustained means all or part of the alleged misconduct, as set forth in a
complaint or brought to the attention of the Commission through other
means, occurred based on a preponderance of the evidence presented,
which is defined as more likely than not;

Not Sustained means there is not enough evidence to clearly prove or
disprove the alleged misconduct, as set forth in a complaint or brought to
the attention of the Commission through other means;

Unfounded means the alleged misconduct, as set forth in a complaint or
brought to the attention of the Commission through other means. did not
occur or the allegation is not true based on the preponderance of the
evidence presented, which is defined as more likely than not; and
Exonerated means the alleged conduct occurred, based on a
preponderance of the evidence presented, which is defined as more likely
than not, but the conduct was legal and not in violation of Police

Department policy.

Investigate means to inquire into a matter by gathering and analyzing facts and

information.

Investigatory proceeding means any process, formally set forth in the

Commission’s operating procedures and approved by the Council, to investigate a

matter, including interviewing witnesses, receiving and reviewing documents,

engaging a factfinding panel, and conducting hearings.

Member means a person appointed to serve on the Commission.

PS&LN COMMITTEE DRAFT
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WORKING DRAFT ONLY FOR POLICY REVIEW PURPOSES ONLY (O-[Ord Code])

Misconduct means conduct that causes risk or harm to the health and safety of the
public, impairs the operation and efficiency of the Police Department, or brings
the Police Department into disrepute. Misconduct may involve a violation of any
law, including a federal or state statute or local ordinance, a regulation, including
a City Administrative Regulation, or a Police Department policy or procedure.
Misconduct may also involve a willful act of moral turpitude or an ethical
violation. On-duty or off-duty conduct may constitute misconduct.

Personnel records mean records maintained by the City, including records within
the City’s Personnel Department, Risk Management Department, and Police
Department, specific to each officer’s employment, including, but not limited to,
performance evaluations, assignments, status changes, imposed discipline, and
personal information.

Police Department means the City’s Police Department, which is also known as
the San Diego Police Department, including police officers and other City
employees.

Police officer means a peace officer, as defined by and with the authority set forth
in California Penal Code, who is employed by the Police Department.

Police misconduct means misconduct alleged in a complaint against any police
officer. Police officer misconduct, as used in City Charter section 41.2, has the
same meaning as police misconduct.

Receive means to gain knowledge of information from a written or verbal
communication or to take physical possession of a document.

Register means to record in writing and maintain the record.

PS&LN COMMITTEE DRAFT
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WORKING DRAFT ONLY FOR POLICY REVIEW PURPOSES ONLY (O-[Ord Code])

§26.1103

Review means to inspect, consider, and reexamine a matter and reach a conclusion

regarding the matter.

Commission Composition and Member Qualifications

(@)

(b)

(©

(d)

The Commission will be composed of members of the Community Review

Board on Police Practices serving on December 18, 2020, until the

Council has formally appointed members to the Commission, in

accordance with the provisions and process set forth in Chapter 2,

Article 6, Division 11.

The Council must formally appoint 25 members to the Commission, who

will serve without compensation.

All members must reside in the City at the time of their appointment or

reappointment and throughout their service on the Commission. The

Council cannot waive this requirement.

The Council must appoint members to the Commission, who reflect the

diversity of the City, by including members who represent the City’s

diverse geographic areas and socio-economic, cultural, racial, ethnic,

gender, gender identity, sexual orientation, and age differences, and who

have differing personal backgrounds, education, occupations, and life

experiences. The Council must make appointments to specific designated

seats, as follows:

() There must be at least one member who resides in each of the nine
Council districts appointed to serve in a designated seat for each

Council district. Any vacancy in this designated seat, created by a

PS&LN COMMITTEE DRAFT
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WORKING DRAFT ONLY FOR POLICY REVIEW PURPOSES ONLY (O-[Ord Code])

(i)

(iii)

(iv)

member moving out of the Council district or a change in Council
district boundaries, should be addressed by the Council at the end
of the member’s term.

There must be at least one member who resides in each of the nine
neighborhood divisions of the Police Department appointed to
serve in a designated seat for each Police Department
neighborhood division. Any vacancy in this designated seat,
created by a member moving out of the Police Department
neighborhood division or a change in the Police Department
neighborhood division boundaries, should be addressed by the
Council at the end of the member’s term.

There must be two members in the age range of 18 to 24 at the
time of appointment who are appointed to serve in two designated
youth seats. Once these members reach the age of 25, they are no
longer eligible for reappointment to these designated seats.

To ensure socio-economic diversity, the Council must appoint five
members who reside in and represent those City residents living in

low and moderate-income United States Census tracts.

PS&LN COMMITTEE DRAFT
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WORKING DRAFT ONLY FOR POLICY REVIEW PURPOSES ONLY (O-[Ord Code])

(€)

(f)

To ensure the Commission’s independence from the Police Department
and other law enforcement agencies in San Diego County, no current or
former employee of the Police Department or other law enforcement
agency working within the geographic boundaries of the County of

San Diego may serve on the Commission. In addition, no immediate
family or household member, defined as the parent, spouse, domestic
partner, sibling, child or cohabitant, of a law enforcement officer who
works or worked for a law enforcement agency within the geographic
boundaries of the County of San Diego, may serve on the Commission.
For purposes of this prohibition, law enforcement agencies include police
departments in all cities in the County of San Diego, as well as local
agency, county, state, and federal law enforcement officers and City,
county, state, and federal prosecutors. This prohibition does not apply to
former employees of law enforcement agencies outside of the County of
San Diego who have been separated from their law enforcement
employment for at least five years.

All prospective members of the Commission are subject to a criminal
history background review prior to appointment, to be conducted in
cooperation with the City’s Personnel Department. However, a prior
criminal conviction is not necessarily a disqualifying factor for any
prospective member, but falls within the discretion of the Council to

determine.
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§26.1104 Terms of Commission Members

(@)

()

(©)

(d)

(€)

Members serve two-year terms and until a successor is appointed, except
that 12 of the 25 members first appointed will initially serve a one-year
term, so that the terms of no more than 13 members expire in any year.
Following the first Council appointments to the Commission, the City
Clerk will administer a random drawing to determine which of the

25 members will initially serve a one-year term.

All terms begin upon appointment and end on June 30 of the applicable
year.

The City Clerk must maintain a record of the members and their terms,
and regularly make this information available to the Council and the
public.

The Council President, with the assistance of the Executive Director, will
timely schedule Council consideration of new appointments to ensure that
the Commission positions remain filled.

Members can serve no more than four two-year terms consecutively.
However, members whose terms of service have expired will continue to
serve until their successor is appointed, even if the total time served
extends beyond the maximum permissible length of service. If for any
reason a member serves a partial term in excess of one-half of a full term,
that partial term will be considered a full term for the purpose of the

member’s term limitation of four consecutive terms.
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826.1105 Appointment of Commission Members

(@)

(b)

Members are appointed by the Council in accordance with the approved
Council rules and policies. In making appointments, the Council may
consider written nominations made by the public and community-based
organizations, as long as the nominated prospective members accept their
nomination in writing prior to Council consideration.

As part of their appointment process, prospective members are subject to a
review of their qualifications to serve, which will be conducted by the
Council President designee, in accordance with applicable law. This
review includes an investigation into any record of criminal convictions,

as set forth in section 26.1103(f).

§26.1106 Removal of Commission Members

(@)

()

A member may resign prior to the expiration of their term with written
notice to the Council President. Upon this notification, the Council
President must consider the position vacant and eligible for the Council to
appoint a new member to serve for the remainder of the vacating
member’s term. If a member resigns from a designated seat, the Council
must appoint a new member who meets the qualifications to serve in that
designated seat.

If a member is convicted during the member’s term of any felony crime or
any misdemeanor crime involving child abuse, domestic violence, elder
abuse, embezzlement, grand theft, sexual battery, or criminal violation of

state or local conflict of interest laws, the member must immediately
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(©)

notify the Council President and cease any further participation on the

Commission, pending a vote by the Council to formally remove and

replace the member. The Council’s consideration of the removal and

replacement of the member must occur within 60 days following the

Council President’s notice of the member’s conviction. The member may

waive a Council hearing on removal, but the Council must consider

replacement of the member within the 60 days following the Council

President’s notice of the conviction.

The Commission, by a two-thirds vote of its members, may recommend to

the Council, by written notice to the Council President, that a member be

removed for good cause, other than a criminal conviction, for reasons

including:

1) misuse of their position for personal interests;

@) misuse of records, including Police Department or Commission
records;

3) violation of federal or state law relating to confidentiality or City
employee privacy;

4) conduct that impedes a member’s ability to serve impartially and
independently;

(5) unexcused absences from at least two consecutive meetings;

(6) failure to complete case review as assigned by the Executive

Director;
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(7) violation of the Code of Ethics of the National Association for
Civilian Oversight of Law Enforcement (NACOLE) or similar
code of ethics or conduct by a successor organization;

(8) any other cause that impacts the Commission’s effective
operations, standing, or independence.

(d) Upon receipt of a written recommendation by the Commission to remove a
member, as described in section 26.1106(c), the Council President must
schedule a hearing of the Council to occur within 60 days following
receipt of the recommendation.

(e If a member voluntarily resigns before a required Council hearing on
removal, the member waives their right to the hearing on removal. The
Council President may suspend a member’s participation on the
Commission by written notice to the member, pending a Council hearing
on removal.

Section 3. That Chapter 2, Article 6, Division 11 of the San Diego Municipal Code is
amended by adding new sections 26.1107, 26.1108, 26.1109, 26.1110, 26.1111, and 26.1112, to
read as follows:

§26.1107 Duties and Powers of the Commission

@ The Commission has the following duties and powers, as mandated by the
Charter and by the authority of the Council:

1) The Commission must independently investigate and evaluate all
deaths occurring while a person is in the custody of the Police

Department, all deaths resulting from interaction with a police
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()

officer, and all police officer-related shootings, regardless of

whether a complaint has been made against a police officer or the

Police Department. Upon completion of any investigation, the

Commission must make findings.

The Commission may, but is not required to, investigate and

evaluate a complaint against a police officer that does not involve

an in-custody death, a death resulting from an interaction with a

police officer, or a police officer-related shooting. Upon

completion of any investigation, the Commission must make
findings. The Commission is prohibited from investigating and
evaluating a complaint where the complainant has requested that
the complaint be handled without an investigation by the

Commission or where no specific allegation or police officer can be

identified. In exercising its discretionary power to investigate and

evaluate a complaint, the Commission must determine that the
complaint, on its face, involves any of the following:

(A) anincident in which the use of force by a police officer
against a person resulted in great bodily injury;

(B)  dishonesty by a police officer directly relating to the
reporting, investigation, or prosecution of a crime, or
directly relating to the reporting or investigation of
misconduct by another police officer, peace officer, or

custodial officer, including an allegation of perjury, making
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(3)

(4)

a false statement, filing a false report, or destroying,
falsifying, or concealing evidence;

(C) anincident that has generated substantial public interest or
concern;

(D)  anincident where data shows a pattern of misconduct by a
police officer; or

(E) anincident where data shows a pattern of inappropriate
policies, procedures, or practices of the Police Department
or its members.

The Commission must receive, register, review, and evaluate all

complaints against police officers, except the Commission must not

review or evaluate a complaint where the complainant has

requested that the complaint be handled without investigation by

the Commission or where no specific allegation or police officer

can be identified. Upon completion of any review or evaluation,

the Commission must make findings.

The Commission may, but is not required to, review, investigate,

and evaluate allegations of inappropriate sexual conduct, physical

assault, or domestic violence by a police officer, whether or not a

complaint has been submitted to the Commission or the Police

Department. Upon completion of any review, investigation, or

evaluation, the Commission must make findings.

PS&LN COMMITTEE DRAFT
-PAGE 14 OF 26- JUNE 24, 2021



WORKING DRAFT ONLY FOR POLICY REVIEW PURPOSES ONLY (O-[Ord Code])

(5)

(6)

The Commission must review and evaluate all factual findings and
evidentiary conclusions of the Police Department arising from
Police Department investigations of alleged misconduct by police
officers, including internal investigations not resulting from a
complaint, and all disciplinary decisions proposed by the Chief of
Police or designee following sustained findings of police officer
misconduct. The Commission may provide advisory
recommendations to the Chief of Police, but must act promptly,
timely, and in accordance with applicable law, including the
California Public Safety Officers Procedural Bill of Rights Act. In
providing advisory recommendations on the discipline of officers
to the Chief of Police, the Commission may consider prior
sustained findings of misconduct against the officer, including
prior sustained findings of misconduct by the Commission or the
Police Department, in a manner consistent with state law and the
City’s established disciplinary process.

The Commission may, but is not required to, review and evaluate
the Police Department’s administration of discipline of police
officers arising from other matters not involving alleged
misconduct. The Commission may provide advisory
recommendations to the Chief of Police, but must act promptly,
timely, and in accordance with applicable law, including the

California Public Safety Officers Procedural Bill of Rights Act. In
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()

(8)

9)

(10)

providing advisory recommendations on the discipline of officers
to the Chief of Police, the Commission may consider prior
sustained findings of misconduct against the officer, including
prior sustained findings of misconduct by the Commission or the
Police Department, in a manner consistent with state law and the
City’s established disciplinary process.

The Commission must review and evaluate the Police
Department’s compliance with federal, state, and local reporting
laws and requirements.

The Commission must prepare and submit semi-annual reports to
the Mayor and Council regarding the exercise of the Commission’s
duties and powers. These reports must be public, but the
Commission must not disclose any information required to be kept
confidential by controlling federal or state law.

The Commission may, but is not required to, review and evaluate
the policies, procedures, practices, and actions of the Police
Department. The Commission may make advisory
recommendations to the Police Department, the Mayor, and the
Council on any policies, procedures, practices, and actions of the
Police Department.

The Commission may develop and implement a mediation program
that enables complainants to resolve their issues with a police

officer who is a subject of a complaint, through face-to-face
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(11)

(12)

alternative dispute resolution involving a trained mediator.
Participation in a mediation program must be voluntary and
mutually agreed upon by both the complainant and the police
officer. Mediation must be limited to eligible cases as determined
by the Commission. A case successfully resolved through
mediation, as determined by the Commission, is not considered a
disciplinary proceeding or punitive action under the California
Public Safety Officers Procedural Bill of Rights Act. However, the
complaint may be subject to discovery in a criminal or civil action
in accordance with applicable state law.

The Commission must interact with all City employees, including
police officers and other employees of the Police Department, in
accordance with all applicable federal, state, and local laws and
regulations, including the City’s Civil Service Rules, Personnel
Regulations, Administrative Regulations, and collective bargaining
agreements between the City and its recognized employee
organizations.

The Commission may establish a procedure to directly receive and
investigate complaints by members of the public against Police
Department employees, within the limitations set forth in the
Charter and Chapter 2, Article 6, Division 11. Any procedure to
investigate the complaints must be made available in writing and

accessible to the public. A copy of any complaint received by the
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(13)

(14)

(15)

Commission that identifies an employee of the Police Department
must be forwarded to the Police Department within five calendar
days of the Commission’s receipt of the complaint. The
Commission is not authorized to investigate a complaint against an
employee of the Police Department who is not a police officer
unless the complaint also alleges police officer misconduct.

Once members are formally appointed by the Council, the
Commission may establish operating procedures to govern its
internal operations, including specific details about investigatory
proceedings. However, these operating procedures must be
consistent with all applicable laws, including the Charter, the
Ralph M. Brown Act, and the California Public Records Act, and
all laws, rules, regulations, and collective bargaining agreements
between the City and its recognized employee organizations that
provide rights to City employees. In addition, these operating
procedures must be approved by the Council, by resolution, before
the procedures take effect.

The Commission must maintain a training program for individuals
interested in appointment to the Commission. Members must also
complete training upon their appointment to ensure their working
knowledge of applicable laws and rules.

Subject to any limitations set forth in governing federal or state

law, the Commission may refer any matter before the Commission
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(b)

to the grand jury, district attorney, or other governmental agency

authorized by law to investigate the activities of a law enforcement

agency.
The Chief of Police must consider any evaluation or recommendation by
the Commission of proposed police officer discipline, prior to Police
Department imposition of the discipline, but only if the evaluation or
recommendation is completed before the statutory timelines set forth in
the California Public Safety Officers Procedural Bill of Rights Act or
other applicable law. The Commission is not authorized to consider or
make recommendations on proposed discipline of Police Department
employees who are not police officers. The Chief of Police retains
authority and discretion to discipline subordinate employees in the Police
Department. The exercise of the Commission’s duties and powers, as set
forth in the Charter and Chapter 2, Article 6, Division11, including its
investigatory duties and powers, is not intended to obstruct, abrogate, or

supersede the duties of the Chief of Police, as set forth in the Charter.

§26.1108 Cooperation of City Employees in Commission Activities

(@)

It is the policy of the City that all officers and employees of the City
cooperate promptly and fully with the Commission to ensure the
Commission can timely and properly perform its duties as required by the
Charter and the Council by ordinance. This requirement to cooperate
includes participation in any investigatory proceeding set forth in the

standard operating procedures approved by the Council. The Commission
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()

must comply with the Charter and applicable federal and state laws in the
performance of its duties and exercise of its powers.

If the Commission seeks to interview any City employee, including an
employee who is the subject of a complaint, as part of an investigatory
proceeding, the Commission must provide timely advance written notice
to the employee. The Commission must also provide timely advance
written notice to the City employee’s appointing authority. The written
notice must specify the date and time of the interview and provide the
employee with reasonably sufficient time to secure union or legal
representation by the officer’s personal attorney, as applicable, and to
make any legal objections to the interview, either before or at the time of

the interview.

§26.1109 Records

(@)

The Police Department must make available to the Commission its
records, within ten calendar days after a written request from the
Commission, relating to any matter under investigation, review, or
evaluation by the Commission. The Commission and the Police
Department may develop administrative procedures for the disclosure of
Police Department records to the Commission. However, any disclosure of
personnel records to the Commission by any City department must be in
accordance with all applicable federal and state laws and regulations,
including all laws and regulations pertaining to confidential medical

information and personnel records. The Commission is required to
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(b)

(©)

maintain the confidentiality of all Police Department records and City
personnel records, in accordance with applicable laws, and to respond to
requests by members of the public for records in the possession of the
Commission in a manner consistent with the California Public Records Act
and applicable California constitutional, statutory, and case law that
protects personnel records.

In accordance with Charter section 57, the Chief of Police retains authority
over the records of the Police Department and may withhold any record
from the Commission when, in the opinion of the Chief of Police, the
disclosure will hinder a criminal investigation or will infringe upon the
exercise of the Chief of Police’s right to deliberative process and
confidential communications with other law enforcement agencies, the
Mayor, or with the subordinate employees of the Police Department
regarding matters within the authority of the Chief of Police. The Chief of
Police must provide the Commission with a written explanation, setting
forth the specific records being withheld and the reason for withholding
them. If the Commission disagrees with the decision to withhold records,
the Commission may seek disclosure through its subpoena power, as
defined by the Charter and Chapter 2, Article 6, Division 11.

The Commission must retain complaints and any reports or findings
relating to complaints for at least five years or any longer period required
by state law. These Commission records are considered personnel records

and must be managed in accordance with the California Public Records
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Act, the California Penal Code, the California Public Safety Officers
Procedural Bill of Rights Act, California Evidence Code section 1043, and
other applicable laws and collective bargaining agreements. The
Commission is responsible for compliance with discovery requests for

Commission records in a manner consistent with controlling law.

§26.1110 Subpoenas

(@)

(b)

In an investigatory proceeding, the Commission has authority, acting by
majority vote, to issue a subpoena or subpoena duces tecum in accordance
with California Code of Civil Procedure sections 1985 through 1985.4,
whenever the Commission deems it necessary or important to examine the
following:

1) Any person as a witness upon any matter within the authority of
the Commission.

@) Any police officer in relation to the discharge of their official
duties on behalf of the Police Department.

(3) Any books, papers, or documents in the possession of or under the
control of any person or officer relating to the affairs of the Police
Department.

All subpoenas for personal appearance and subpoenas duces tecum for

records must be relevant to an investigatory proceeding which the

Commission is authorized to make, must seek information reasonably

relevant to that investigatory proceeding, and must describe the records

sought with reasonable specificity and not be too indefinite.
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(©)

(d)

A subpoena must be served in accordance with California Code of Civil

Procedure sections 1987 and 1988.

(1)

()

(3)

If a witness fails to appear before the Commission at the time and
date set by subpoena, or in the case of a subpoena duces tecum, if a
record is not timely produced, the Commission, by majority vote,
with proof of service of the subpoena, may petition the San Diego
Superior Court for an order compelling the person responsible for
compliance with the subpoena to appear before the Commission
and testify or to produce and permit the inspection and copying of
the records or other items required by the subpoena.

If it appears to the Superior Court that the subpoena was regularly
issued, the Superior Court may enter an order directing the
subpoenaed person to appear before the Superior Court and show
cause why they should not be ordered to comply with the
Commission’s subpoena. The Superior Court’s order must be
served on the subpoenaed person and the Superior Court has
jurisdiction of the matter.

The Commission may request that the Superior Court follow the
same proceedings and impose the same penalties as in a case of a
person who has been found in contempt in the trial of a civil action

before the Superior Court.
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§26.1111

§26.1112

Conflict of Interest Code

The Council must adopt a conflict of interest code for the members, Executive
Director, and City employees in the Office of the Commission. All members must
be required to complete and file statements of economic interests in accordance
with the conflict of interest code.

Reimbursement for Expenses

The Executive Director is authorized to reimburse members for reasonable
expenses incurred in the performance of their official duties in accordance with
the City’s approved Administrative Regulations regarding reimbursable expenses
and the approved budget and appropriations for the Office of the Commission, and
with the concurrence of the City’s Chief Financial Officer, as required by the

Charter.

Section 4. That a full reading of this ordinance is dispensed with prior to passage, a

written copy having been made available to the Council and the public prior to the day of its

passage.

Section 5. That this ordinance shall take effect and be in force on the thirtieth day from

and after its final passage.

APPROVED: MARA W. ELLIOTT, City Attorney

By

Joan F. Dawson
Senior Deputy City Attorney

JFD:cm

May 21, 2021

Or.Dept: Council District 4
Doc. No.: 2678816
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I hereby certify that the foregoing Ordinance was passed by the Council of the City of
San Diego, at this meeting of :

ELIZABETH S. MALAND
City Clerk

By

Deputy City Clerk

Approved:

(date) TODD GLORIA, Mayor

Vetoed:

(date) TODD GLORIA, Mayor
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PROPOSED ORDINANCE SUBMITTED BY
SAN DIEGANS FOR JUSTICE
Andrea St. Julian and Maresa Martin Talbert, Co-Chairs
team@sandiegansforjustice.com

June 24, 2021

AN ORDINANCE AMENDING CHAPTER 2,
ARTICLE 6, DIVISION 11 OF THE SAN DIEGO
MUNICIPAL CODE IS AMENDED BY RETITLING
AND AMENDING SECTIONS 26.1101 THROUGH
26.1106 AND ADDING SECTIONS 26.1107,
26.1108, 26.1109, 26.1110, 26.1112, 26.1113, 26.1114,
26.1115, 26.1116, 26.1117, 26.1118, 26.1119, 26.1120,
26.1121, 26.1122, 26.1123, 26.1124, 26.1125, 26.1126,
26.1127,26.1128, 26.1129, 26.1130, 26.1131AND
26.1132.

WHEREAS, at the municipal election held on November 3, 2020, City of
San Diego (City) voters approved Measure B to establish the Commission
on Police Practices (Commission), which supersedes the City's Community
Review Board on Police Practices (CRB); and

WHEREAS, Measure B amended the City Charter (Charter) to, among
other things, add section 41.2; and

WHEREAS, the Charter amendments set forth in Measure B took effect on
December 18, 2020, when the California Secretary of State chaptered them;
and

WHEREAS, under Charter section 41.2, the Commission is established as
an investigatory body of the City, independent of the Mayor and the Police
department; and



WHEREAS, the Commission has certain mandatory duties and
discretionary powers, as described in section 41.2, and the City Council
(Council) may, by ordinance, mandate additional duties and authorize
additional powers for the Commission, consistent with the Charter and
applicable federal and state law; and

WHEREAS, the Council wishes to adopt the ordinance, as required by
Charter section 41.2; NOW, THEREFORE,

BE IT ORDAINED, by the Council of the City of San Diego, as follows:

Section 1. That Chapter 2, Article 6, Division 11 of the San Diego Municipal
Code is amended by amending sections 26.1101 through 26.1106 and
adding sections 26.1107, 26.1108, 26.1109, 26.1110, 26.1112, 26.1113, 26.1114,
26.1115, 26.1116, 26.1117, 26.1118, 26.1119, 26.1120, 26.1121, 26.1122,
26.1123, 26.1124, 26.1125, 26.1126, 26.1127, 26.1128, 26.1129, 26.1130,
26.1131 and 26.1132.

Article 6: Boards and Commissions
Division 11: Commission on Police Practices

Section 2. That Chapter 2, Article 6, Division 11 of the San Diego Municipal
Code is amended by retitling and amending sections 26.1101 through
26.1106 and adding sections 26.1107, 26.1108, 26.1109, 26.1110, 26.1112,
26.1113, 26.1114, 26.1115, 26.1116, 26.1117, 26.1118, 26.1119, 26.1120,
26.1121, 26.1122, 26.1123, 26.1124, 26.1125, 26.1126, 26.1127, 26.1128,
26.1129, 26.1130and 26.1131.
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§26.1101 Establishment and Purpose of the Commission on Police
Practices

Effective December 18, 2020, City Charter section 41.2 established the
Commission on Police Practices, which supersedes and replaces the
Community Review Board on Police Practices. The Commission is an
investigatory body of the City, independent of the Mayor, Police Chief, and
Police department.

The Commission's purpose is (1) to provide independent,
community-focused oversight of the Police department, directed at
increasing safety for both members of the community and police officers;
(2) to receive, register, review, and evaluate all complaints and suggestions
regarding the Police department and its officers; (3) to provide
independent investigations of police officer-involved shootings, in-custody
deaths, and other significant incidents involving the Police department,
and independent evaluations of complaints against the Police department
and its personnel, in a process that is transparent and accountable to the
community; (4) to review and evaluate all factual findings and evidentiary
conclusions of the Police department arising from investigations of police
misconduct and all disciplinary decisions proposed by the Chief of Police
or designee following sustained findings of police misconduct; (4) To
review and evaluate the Police department's compliance with federal, state,
and local reporting laws and requirements (5) to review and evaluate the
policies, practices, training and protocols of the Police department, and
represent the community in making recommendations for improvement.

The Commission is exempt from all City collective bargaining
agreements. City collective bargaining agreements must be in accord with

the public policy and provisions of the Charter as well as this Division.

As set forth in the Charter and this Division, the Commission has
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investigatory, review, evaluation, and auditing powers, including the
power to make factual determinations about matters that are evaluated,
reviewed, audited or investigated and advisory recommendations
regarding the actions of police officers and procedures, policies, and
practices of the Police department.

The physical office of the Commission must be located in a facility
separate from the Police department.

The City Council shall appropriate a reasonable budget for the

Commission, allowing it to fully and appropriately fulfill its powers and
duties.

DEFINITIONS
§26.1102  Definitions
The following definitions apply to the terms as used in this Division:

Audit means to examine a matter in compliance with an established set of
standards for the purpose of making an evaluation.

Charter means the Charter of the City of San Diego.

City means the City of San Diego, as defined by its territorial city limits,
and all of its organizational units including departments, offices, boards,
and commissions.

Commission means the Commission on Police Practices.

Commissioner means a person appointed to serve on the Commission.

Page 4 of 45



Complaint means any formal communication to the Commission, police
department, or City that :

(1) expresses criticism, discontent or suggestions for changes to the
policies, practices, procedures or actions of the police department; and/or,

(2) alleges misconduct by any of the police department’s police
officers or any staff. “Complaint” includes allegations made by victims,
witnesses to alleged wrongdoing, as well as allegations and requests for
evaluation, review and or investigation made by third parties.

Complainant means a person or entity that submits a complaint.

Council means the City Council of the City of San Diego.

Custody means a situation where a reasonable person believes that his or
her freedom of action is impaired by an officer or the police. The term
"custody" is not limited to legal or physical restraint.

Evaluate means to draw conclusions from examining.

Executive Director means the City employee appointed to serve at the
direction of the Commission, as the director of the Office of the
Commission on Police Practices, and having the duties set forth in Charter
section 41.2.

Finding means the determination of the Commission after it has reviewed,
investigated, or evaluated a matter within its authority. The possible

findings and their definitions are as follows:

(a) Sustained means that all or part of the alleged misconduct, as set
forth in a complaint or brought to the attention of the Commission through
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other means, including the evaluation, review or investigation of the
complaint, occurred, based on a preponderance of the evidence presented,
which is defined as more likely than not;

(b) Not Sustained means there is not enough evidence to clearly prove
or disprove the alleged misconduct, or any possible misconduct brought to
the attention of the Commission through other means including,
evaluation, review, and/or investigation, even if not alleged in the
complaint;

( ¢) Unfounded means the alleged misconduct did not occur or the
allegation is not true, based on the preponderance of the evidence
presented, which is defined as more likely than not; and,

(d) Community Value Violation means conduct, a policy, practice or
action that does not meet community expectations regarding health, safety,
transparency, accountability, or police effectiveness, even if such conduct
does not violate the law or a particular policy of the Police department.
Community Value Violations include, but are not limited to:

(1) inappropriate escalation/failure to de-escalate;
(2) abuse of distraction blows;

(3) disrespect;

(4) inappropriate intimidation; and

() inappropriate stops or detainment.

The Commission must compile a list of Community Value Violations
based on community input. The is of community values must be published
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on the Commission’s website.

(f) Pattern of Misconduct means two or more separate instances of
misconduct or Community Values Violations against an employee of the
Police department.

(g) Repeated Allegations means two or more complaints of the same or
similar allegations filed against a police officer, whether or not the findings
were previously sustained by the Police department, the Commission, or
any other body.

Investigation is a formal, systematic, and detailed inquiry into allegations
regarding the actions of a police officer or the actions, procedures, policies,
or practices of the Police department through the comprehensive gathering
of information from original sources, coupled with the analysis of that
information for the purpose of establishing relevant facts, making findings,
and formulating recommendations.

Investigative proceeding is a meeting conducted by a panel of
Commissioners to facilitate the fact-finding process.

Misconduct means conduct that causes risk to the health and safety of
members of the public, impairs the operation and efficiency of the Police
department, or brings into disrepute the reputation of the Police
department, as determined by the Commission. Misconduct may involve a
violation of any law, including federal or state statutes or local ordinances,
or regulations, including City Administrative Regulations or Police
department policies or procedures. Misconduct may also involve an ethical
violation. On-duty or off-duty conduct may constitute misconduct.

Personnel records mean records maintained by the City, including records
within the City's Personnel Department, Risk Management Department,
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and Police department, specific to each officer's employment, including,
but not limited to, evaluations, allegations of misconduct or other
inappropriate behavior, assignments, status changes, imposed discipline,
and personal information.

Police means Police department.

Police Department means the City's Police department, which is also known
as the San Diego Police department, including police officers and other
City employees of the Police department.

Police officer means a peace officer, as defined by and with the authority set
forth in California Penal Code sections 830 through 832.17, who is
employed by the Police department.

Police misconduct means misconduct by any police officer employed by the
Police department or by the Police department itself.

Receive means to gain knowledge of information from a written or verbal
communication or to take physical possession of a document.

Register means to record in writing and maintain the record.

Review means to inspect, consider, and reexamine a matter and reach a
conclusion regarding the matter. When reviewing a complaint making
allegations against a police officer, the term “review” includes
consideration of the material gathered and generated by San Diego Police
department’s Internal Affairs, as well as any materials gathered or
generated by the Commission, including original source materials.

System means the police department’s Quality Assurance and Performance
Improvement System
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§26.1103 Nomination, Appointment and Abilities of Executive Director

(@) The Commission must select and nominate for appointment its
Executive Director.

(b) The Council must consider the Commission's nominee for
appointment.

(c) Inthe event that the Council votes not to appoint a nominee,
the Commission must nominate a new candidate for Executive Director.
The Council may not appoint an Executive Director who has not been
nominated by the Commission.

(d) The appointed Executive Director serves at the direction and
will of the Commission, and thus the Commission, based on a simple
majority vote, may request that the Council terminate the Executive
Director's employment. The Council must then act in accordance with the
Commission's request.

(e)  The Executive Director has the authority to hire staff at the
direction of the Commission. The Commission has the authority to set
minimum qualifications and appropriate screening procedures for all
persons to be considered for employment by the Commission, and to set
appropriate staffing levels to carry out the powers and duties of the
Commission, provided, however, that no investigator employed by the
Commission can be a current or former sworn member of the Police
department. It is the Commission that determines the number and type of
employees and who the Executive Director will hire.

(f) The Commission must retain its own legal counsel, independent

of the City Attorney. The Executive director must hire a full-time staff
attorney as general counsel who shall provide legal services to the
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Commission. The employment of general counsel by the Executive
Director must be at the direction, evaluation, and will of the Commission.
In the event that the general counsel has a financial interest or other
conflict of interest in a particular matter, the Commission may retain
outside counsel to advise the Commission. The Commission may also
retain outside counsel to advise the Commission in any specific instance it
deems necessary.

(g) The Executive Director is authorized to reimburse Commissioners
for reasonable expenses incurred in the performance of their official duties,
in accordance with the City Charter and applicable federal and state laws.

§26.1104 Nomination and Appointment of Commissioners

(a) The Commission shall maintain an online method for suggesting
individuals for nomination to the Commission.

(b) Any person or entity may suggest an individual for nomination.
In order to maintain the Commission's independence from the City,
however, neither the City nor any other governmental entity/agency may
make a suggestion.

( ¢) The Commission shall create a committee to nominate
individuals for appointment to the Commission by the Council. The
Committee must consist of at least nine members, three of whom are
current or former Commissioners. The remaining members of the
committee must consist of the following: Two university professors who
specialize in policing and racial/identity equity; Two representatives of
human or civil rights tax-exempt organizations who specialize in civil or
human rights, and two representatives of community organizations who
specialize in civil or human rights and criminal justice, and whose work
includes victims of racial and identity profiling. None of the organizations
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providing representatives to the nominating committee may be affiliated
with law enforcement.

(d) The Commission nominating committee must consider all
suggestions received by the Commission. The nomination of a
Commissioner must be by a simple majority vote of the committee.

(e) Prospective Commissioners who accept their nominations in
writing are to be appointed by the Council in accordance with the
approved Rules of Council.

(f) The Council may not appoint a Commissioner who has not been
nominated by the Commission's nominating committee.

(g) If the Commission's nominating committee nominates an
individual for appointment, and the City Council fails to act on that
nomination within 120 days, that individual is automatically deemed to
have been appointed by the Council.

§26.1105 Commission Composition, Commissioner Qualifications,
Training

(a) The Council must appoint twenty-five Commissioners to the
Commission.

(b) The Commission must reflect the diversity of the City by
including Commissioners who represent the City's diverse geographic
areas and socio-economic, cultural, racial, ethnic, gender and gender
identity, sexual orientation, housing status, and age differences, and who
have differing personal backgrounds, education, occupations, and life
experiences. In ensuring socio-economic diversity, the Council must
include representation on the Commission by Commissioners who reside
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in and represent those City residents living in low-and moderate-income
United States Census tracts.

( c) All Commissioners must be at least eighteen years of age and
reside in the City at the time of their appointment or reappointment and
throughout their service on the Commission.

(d) The Commission must include Commissioners residing in each of
the nine Council districts. Commissioners may complete their term of
appointment even if they move from the geographic area in which they
resided at the time of the appointment.

(e) The Commission must at all times include two individuals, who
were aged eighteen to twenty-four at the time of their appointment or
reappointment.

(g) Ten of the Commissioners must reside in those the police beats
with the highest rates of warrantless stops, searches, and complaints
submitted regarding the police department, its police officers and staff.
Three commissioners must come from each of the three beats with the
highest rates. One Commissioner must come from the police beat with the
fourth highest rate of warrantless stops, searches, and complaints
submitted regarding the police department, its police officers and staff.

(h) With respect to the designated youth, geographic and diversity
requirements for Commissioners, Commissioners may fill more than one
requirement, thereby satisfying the composition requirements. If the
Commission, after a diligent search, cannot locate an individual who
fulfills one of the geographic requirements for composition of the board, it
may nominate an individual who most closely meets the requirement
needed to be filled. The Commission must, however, explain, in writing, to
the Council the extent of its efforts to locate an individual who fulfills the
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original requirement sought and the basis for believing that the individual
nominated most closely meets the requirement needed to be filled.

(I) To ensure the Commission's independence from law enforcement,
the enumerated law enforcement officers and their immediate family
members are prohibited from appointment to the Commission. For
purposes of this prohibition, law enforcement agencies include police
departments as well as county and federal law enforcement officers and
prosecutors. Immediate family members is defined as a parent, spouse or
domestic partner, sibling, or child.

(1) No current, former, or retired police officer or employee of
the Police department or other law enforcement agency working within the
geographic boundaries of the County of San Diego may serve on the
Commission.

(2) No one who is a current law enforcement officer or
currently employed by a law enforcement agency may serve on the
Commission.

(3) The immediate family members of law enforcement officers
or an employee who works or worked for a law enforcement agency
within the geographic boundaries of the County of San Diego may not
serve on the Commission.

(4) The immediate family members of law enforcement officers,
defined as the parent, spouse or domestic partner, sibling, or child of an
employee who works for a law enforcement agency may not serve on the
Commission.

(5) The prohibition against law enforcement does not apply to
sworn officers or former employees of law enforcement agencies outside of
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the County of San Diego who have been separated from their law
enforcement employment for at least five years, or their immediate family
members.

(j) Paid staff members of the Council and mayor's office may not be
Commissioners.

(k) As part of their appointment process, prospective Commissioners
are subject to a review of their qualifications to serve, which will be
conducted by the Executive Director or a designee, in accordance with
applicable law. This review includes an investigation into any record of
criminal convictions. Information regarding an applicant’s criminal
background my not be obtained by the Commission until the applicant has
reached the final stage of nomination process.

(D) Criminal convictions and other involvement with law
enforcement, such as arrests or detentions, cannot be a per se bar to
appointment as a Commissioner. A criminal conviction may only factor
into the nomination process if the facts underlying the conviction show
that the applicant’s current attributes would specifically and negatively
impact the fulfillment of his or her duties as a commissioner. The
consideration of an applicant’s criminal status may only take place during
the final stage of the nomination process. Under no circumstances may a
misdemeanor, drug or theft conviction, or a convictions more than five
years old bar a nominee from appointment.

(m) Commissioners need not be citizens nor must they be
documented residents of the United States.

(n) The Commission must maintain a training program for

individuals interested in appointment to the Commission. Commissioners
must also complete training upon their appointment to ensure their
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working knowledge of applicable laws and rules. The training program
must include instruction by community organizations specializing in civil
or human rights and criminal justice work as well as work that includes
victims of racial and identity profiling.

§26.1106  Terms of Commissioners

(a) Commissioners serve two-year terms and until a successor is
appointed, except that of the twenty-five Commissioners first appointed
after the effective date of this Division, twelve Commissioners will serve a
one-year term, initially, so that the terms of no more than thirteen
Commissioners expire in any year. Following the first Council
appointments to the Commission, the City Clerk will administer a random
drawing to determine which of the twenty-five Commissioners will
initially serve a one-year term.

(b) All terms begin upon appointment and end on June 30 of the
applicable year.

( ¢) The City Clerk must maintain a record of the Commissioners and
their terms, and regularly make this information available to the Council
and the public.

(d) The Council President, with the assistance of the Commission,
will timely schedule Council consideration of new appointments to ensure
that the Commission remains fully constituted.

(e) Commissioners are limited to serving a total of four, two-year
terms. However, appointees whose terms of service have expired may
continue to serve until their successor is appointed. If for any reason, a
Commissioner serves a partial term in excess of one-half of a full term, that
partial term will be considered a full term for the purpose of the four
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consecutive term limitation.

Section 3. That Chapter 2, Article 6, Division 11 of the San Diego
Municipal Code is amended by adding sections 26.1107, 26.1108, 26.1109,
26.1110, 26.1112, 26.1113, 26.1114, 26.1115, 26.1116, 26.1117, 26.1118,
26.1119, 26.1120, 26.1121, 26.1122, 26.1123, 26.1124, 26.1125, 26.1126,
26.1127,26.1128, and 26.1129.

§26.1107 Resignation and Removal of Commissioners

(a) A Commissioner may resign prior to the expiration of his or her
term with written notice to the Council President and Executive Director.
Upon this notification, the Commission and the Council President must
consider the position vacant and eligible for the Council to appoint a new
Commissioner to fill the remainder of the vacating Commissioner's term. If
a Commissioner resigns from a designated seat, the Commission's
nominating committee must nominate a new Commissioner and the
Council must appoint a new Commissioner who meets the qualifications to
serve in that designated seat.

(b) Commissioners must notify the Executive Direct of any felony
convictions occurring during his or her tenure. If a Commissioner is
convicted of any of the following felonies during his or her term, the
Commission must consider whether the circumstances underlying the
conviction conflict with the Commissioner's duties as a Commissioner:
domestic violence, elder abuse, child abuse, or sexual battery. In the event
that the Commission makes such a determination by a simple majority
vote, the Commission must immediately suspend the Commissioner from
participating in any capacity on the Commission until such time as the
Council determines that the Commissioner shall not be removed.

( ¢) The Commission, by a two-thirds vote of its Commissioners, may
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recommend to the Council, by written notice to the Council President, that
a Commissioner be removed for good cause other than a criminal
conviction, for reasons including;:

(1) misuse of position as a Commissioner;

(2) misuse of records, including Police department or
Commission records;

(3) violation of federal or state laws relating to confidentiality
or City employee privacy;

(4) conduct that impedes a Commissioner's ability to serve
impartially and independently;

(5) unexcused absences from at least three consecutive
meetings. Prior notification to the Chairperson of absence from
Commission meetings constitutes an excused absence;

(6) repeated failures to complete case assignments;
(7) an unlawful or inappropriate conflict of interest; or

(8) any other cause that impacts the Commission's effective
operations, standing, or independence.

(d) Upon receipt of a written recommendation by the Commission to
remove a Commissioner, as described in subsections (b) and ( ¢), the
Council President must schedule a hearing of the Council to occur within
sixty days following receipt of the recommendation. The Council President
may suspend participation of a Commissioner, by written notice, pending
a Council hearing on removal.
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(e) If a Commissioner voluntarily resigns before a required Council
hearing on removal, the Commissioner waives his or her right to the
hearing on removal.

§26.1108 Duties and Powers of the Commission; generally

(a) The Commission has the duties and powers, as mandated by the
City Charter and by the authority of the Council as listed in this Division.

(b) The Commission must evaluate and review all complaints it
receives. The Commission is also empowered to investigate complaints as
mandated by the City Charter and by the authority of the Council as
described in this Division.

( ¢) The Commission may consider the allegations of a closed
complaint in conjunction with a subsequent complaint received by the
Commission, even where the time has passed to implement police officer
discipline.

(d) The Commission is not precluded from conducting an evaluation,
review, investigation or audit concurrently with a related, active criminal
investigation.

(e) Upon completion of any evaluation, review, investigation or
audit, the Commission must make findings and recommendations in
accordance with the Charter and this Division.

§26.1109 Receipt of Complaints
(a) The Commission must develop and implement a process for

allowing individuals and organizations to file complaints with it by
various means, including submission of complaints using the Internet, by
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telephone, and in person at locations in the community.

(b) The Commission must receive and register all complaints
regarding the police department, its police officers, and staff.

(1) Complaints may be submitted by the individual who
suffered the alleged wrongdoing, witnesses to the alleged wrongdoing,
and third parties to the alleged wrongdoing.

(2) Complaints may be submitted directly to the Commission or
the Police department.

( ¢) Any complaints filed with the Police department must be
transmitted to the Commission within twenty-four hours of receipt,
including informal complaints, those where the complainant may have
requested that no investigation take place as well as those which may be
considered to have made "no specific allegation" or where no "police officer
can be identified."

(d) A copy of any complaint received by the Commission that
identifies an employee of the Police department must be forwarded to the
Police department within five calendar days of the Commission's receipt of
the complaint.

(e) The Commission must publish all complaints received within 15
days of receipt. Publication must include placement on the Commission’s
website.

(1) The Commission must ask the complainant if s/he objects to

the publication of the complaint. If the complainant does object, the
complaint must not be published.
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(2) All complaints must be redacted to remove information
identifying the complainant, witnesses, and police officers involved prior
to publication. All confidential information must also be redacted

§26.1110 Evaluation, Review and Investigation of Complaints

(@) The Commission must evaluate all complaints including those
where the complainant has requested that the complaint be handled

without investigation or where no specific allegation or police officer can
be identified.

(1) The determination of whether a complainant has requested
that the complaint be handled without investigation shall be
independently evaluated and determined by the Commission. This
determination must include contact with the complainant, explaining the
complaint process and ensuring that the complainant maintains the desire
that the matter not be investigated.

(2) The determination of whether a complaint does not make a
specific allegation shall be independently evaluated and determined by the
Commission. The Commission must make reasonable efforts to discern
and clarify the allegations of a complaint before making a determination
that the complaint does not state a specific allegation. These efforts must
include contact with the complainant, requesting further explanation of the
complaint being made. Such information must be used to supplement the
complaint.

(3) The determination of whether a complaint does not identify
a specific police officer shall be independently evaluated and determined
by the Commission. The Commission must make reasonable efforts to
determine the identity of the police officer(s) involved in a complaint
before making a determination that the complaint does not identify a
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police officer. The police department must assist the Commission in these
efforts.

(b) If after an evaluation of a complaint, the Commission determines
that the complainant wants the complaint to be handled without
investigation or determines no specific allegation or police officer can be
identified, then the Commission may not investigate the matter. This
prohibition, however, does not prevent the Commission from reviewing
the complaint for purposes of making recommendations on the police
department’s policies, procedures and/or practices.

( ¢) The Commission must independently investigate all deaths
occurring while a person is in the custody of the Police department and/or
its police officers, all deaths resulting from any interaction with a police
officer, and all police officer-related shootings, regardless of whether a
complaint has been made against a police officer or the Police department.
The police department must notify the commission of an event as
described in this subsection at the time the police department learns of it
and without delay. The police department must, at that time, provide the
Commission’s investigators the opportunity to be present at the scene of
the incident as part of the Commission’s investigation. Commission
investigators shall have access, alongside police department investigators,
to incident scenes of officer-involved shootings and in-custody deaths.

(d) The Commission may, but is not required to, investigate
complaints against police officers which do not involve in-custody deaths,
deaths resulting from an interaction with a police officer, or police
officer-related shootings. Such complaints, must however, be reviewed. In
determining whether to exercise its discretionary power to investigate a
complaint, the Commission must consider whether the complaint arises
from any of the following:
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(1) an incident in which the use of force by a police officer
against a person resulted in great bodily injury;

(2) dishonesty by a police officer directly relating to the
reporting, investigation, or prosecution of a crime, or directly relating to
the reporting of, or investigation of misconduct by another police officer,
peace officer, or custodial officer, including an allegation of perjury, false
statements, filing false reports, destruction, falsifying, or concealing of
evidence;

(3) an incident that has generated substantial public interest or
concern;

(4) an incident in which data shows a pattern of misconduct by
or repeated allegations concerning a police officer; or,

(5) an incident in which data shows a pattern of inappropriate
policies, procedures, or practices of the Police department or its employees.

(e) An investigation must include the timely gathering and receipt of
any and all information about the allegations available to the Police
department and/or the City. A comprehensive investigation must include
all relevant interviews (including but not limited to the complainant,
affected persons, subject police officers, and police as well as civilian
witnesses), experts (including but not limited to medical experts, use of
force experts, subject matter experts); review of relevant visual materials
(including but not limited to photographs, body worn camera videos,
surveillance videos, bystander videos and other relevant materials); review
of relevant physical evidence; review of medical reports associated with an
incident; review of all police documents related or relevant to an incident
(including but not limited to arrest reports, field interviews, dispatcher
reports, patrol vehicle tracking, and Shooting Review Board Reports);
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review of all relevant correspondence, statements and other material
communications; and review and analysis of applicable police
policies/procedures, statutes and case law. No investigation shall be
considered incomplete merely because, after the application of concerted
due diligence, the Commission is unable to obtain one or more of the
enumerated items as required to be included in a comprehensive
investigation. Nothing in this subsection relieves the Police department
and/or the City of its responsibility to provide the Commission with a
relevant materials.

(f) In performing a review or investigation of a complaint against a
police officer, the Commission must review the history of complaints
involving the subject officer.

(g) The Commission, in its discretion, may evaluate, review and/or
investigate allegations of inappropriate sexual conduct, physical assault,
and/or domestic violence, where a complaint has been submitted to the
Commission or the Police department.

(h) The Commission, in its discretion, may review and/or investigate
the facts of individual civil lawsuits and criminal proceedings involving
alleged police officer misconduct in order to identify and investigate
incidents of police misconduct or to make recommendations to improve
Police department policies and practices within the Commission's
jurisdiction, even where no complaint is filed.

(i) If the Commission does not conclude a review or investigation of
alleged misconduct or a complaint within six months after its initiation, the
Commission shall notify, within three days after the end of the six-month
period, the Mayor or his designee, the police chief, the chair of the City
Council's Public Safety and Liveable Neighborhoods committee, the
complainant, and the police officer named in the complaint, explaining the
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reasons for the Commission's failure to complete the investigation within
six months. Thereafter, the Commission must provide an update to such
notice, including the same information and notification to the same
individuals, every four weeks until the investigation is completed. All of
this information must be made public within one working day of the
enumerated date.

(j) The police department may not close a case involving police
officer misconduct until the Commission has indicated that it has
completed its evaluation, review or investigation, unless the Commission
has failed to timely address the matter thereby putting in jeopardy the
police department's ability to discipline the police officers involved.

(k) The Commission must retain complaints and any reports or
findings relating to complaints for a period of at least ten years.

§26.1111 Investigatory Proceedings

(a) The Commission may compel the attendance of witnesses and the
production of documents at an investigatory proceeding. Testimony
provided at this proceeding may be taken under oath. At the conclusion of
an investigative proceeding, the proceeding panel shall submit a report
that include recommended findings for consideration by the full
Commission. The scope of an investigative proceeding may vary to include
a single issue, multiple issues and/or the entire complaint.

(b) The complainant, the public, and the police officer who is the
subject of the complaint must be given adequate notice of an investigative
proceeding and the opportunity to attend. The complainant and the subject
police officer must be given the opportunity to speak and respond to any
information elicited at the proceeding.
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§26.1112 Evaluation and Review of Police Department Investigations
and Discipline

(@) The Commission must review and evaluate all factual findings
and evidentiary conclusions of the Police department arising from Police
department investigations of alleged misconduct by police officers and all
disciplinary decisions proposed by the Chief of Police or his/her designee
following the police department’s sustained findings of misconduct by
police officers.

(1) The police department must provide the materials
generated by any investigation of a complaint against a police officer as
directed by this Division.

(2) In the event that the Commission provides the police
department with findings and recommendations on a matter, the police
chief must respond to the Commission within 5 days, in writing, informing
it whether the police chief will comply with the findings and
recommendations.

(3) If after receiving the police chief's response, the Commission
is not satisfied with the police chief's decision, the Commission may
request that the mayor review the Commission's recommendation and
direct the police chief accordingly.

(4) The Commission is authorized to refer any matter before the
Commission to the grand jury, district attorney, or other governmental
agency that is authorized by law to investigate the activities of a law
enforcement agency, its police officers or staff.

(b) The Commission may, but is not required to, review and
evaluate the Police department's administration of discipline. The
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Commission may provide advisory recommendations to the Chief of
Police.

(1) In the event that the Commission provides the police
department with recommendations on the administration of discipline, the
police chief must respond to the Commission within 5 days, in writing,
informing it whether the police chief will comply with the
recommendations.

(2) If after receiving the police chief's response, the Commission
is not satisfied with the police chief's decision, the Commission may
request that the mayor review the Commission's recommendation and
direct the police chief accordingly.

§26.1113 Commission Findings and Recommendations

(a) Upon completion of any evaluation, review, investigation, or
audit, the Commission must make findings, conclusions, and
recommendations in accordance with this Division.

(b) With respect to complaints regarding police officer misconduct,
the Commission may make the following findings as defined in this
Division.

(1) Sustained,;

(2) Not Sustained;

(3) Unfounded;

(4) Pattern of Misconduct;

(5) Repeated Allegations; and,
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(6) Community Value Violation.

( ¢) Findings of a pattern of misconduct, repeated allegations, or of a
Community Value Violation may be made in tandem with other findings.

(d) Where a pattern of misconduct or Community Value Violations is
found, the Commission may recommend revisions to the police
department's policies, practices, programs, and training in order to address
and eliminate such patterns or practices.

(e) With respect to all findings, with the exception of a finding of
“exonerated,”a passing vote by the Commission is by a simple majority. A
finding of exoneration must be made by a two-thirds vote.

(f) The Commission must make its findings and recommendations on
complaints regarding police officer misconduct and provide those findings
and recommendations to the police department in a timely manner so as to
allow the police department to consider those findings and
recommendations prior to the police department’s implementation of
discipline and closing of the police department’s case.

(g)The Commission is required to conduct an evaluation, review,
and/or investigation of the complaint as required by this Division and
produce findings and recommendations, even if the time for meting out
police officer discipline has passed.

(h) At any point in its review or investigation of a matter, the
Commission may recommend to the police department that it make

additional or different findings and conclusions.

(i) In the event the findings and recommendations of the Commission
differ from those of the police department, the Commission may request
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that the Mayor review the matter for discussion with the police, requesting
that the police department change its findings and/or conclusions. Under
no circumstances may the Commission change its findings and
recommendations merely because they are dissimilar from those of the
police department.

§26.1114 Considerations of Commission Findings and
Recommendations

In making a final determination as to whether a police officer was
engaged in misconduct or violated any policy, the Chief of Police and the
Police department must consider any findings and/or recommendations by
the Commission, to the extent that findings are available prior to any
federal or state-imposed deadline for the imposition of discipline. The
Commission is not authorized to consider or make recommendations on
proposed discipline of Police department employees, who are not police
officers. The Chief of Police retains the authority and discretion to
discipline police officers and other employees in the Police department.

§26.1115 Appeals Process for Sustained Findings and Discipline

Nothing in this Division prevents any police officers against whom
findings have been sustained from pursuing his or her rights to appeal to
the Civil Service Commission as provided by state law.

§26.1116 Commission Mediation

(a) The Commission may develop and implement a mediation
program as an alternative means to resolve complaints. The mediation
program must enable complainants to resolve their issues with a police
officer, who is the subject of the complaint, in a form of face-to-face dispute
resolution involving a trained mediator.
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(b) Mediation must be limited to eligible matters as determined by
the Commission. The following matters are not eligible for mediation.

(1) Matters in which either the complainant or the police officer
who is the subject of the complaint do not agree to mediation.

(2) Matters where the police officer involved has previously
committed sustained misconduct.

(3) Matters where a previous complaint has been filed against
the police officer alleging what the Commission determines is similar
conduct.

(4) Matters where the complainant alleges domestic violence,
sexual assault, or the use of excessive force that results in death or serious
bodily injury.

(c¢) The Commission may, in its discretion, refuse to allow
mediation in any eligible matters where it deems it appropriate.

(d) Cases that are successfully resolved through mediation are not
considered disciplinary proceedings or punitive actions. Complainants
shall be informed prior to their decision to engage in mediation that such
engagement will negate any investigation and disciplinary action
regarding the alleged misconduct. In determining whether a mediation is
successful, the Commission must consider whether the police officer
involved made an objectively reasonable effort to participate in mediation
and to adequately address the allegations and concerns of the complainant.
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§26.1117 Evaluation, Review, and Auditing of Police Department’s
Compliance With Reporting Laws

The Commission must evaluate, review and audit the Police
Department's compliance with federal, state, and local reporting laws and
requirements. The purpose of this process is to ensure that the police
department is appropriately complying with each stage of the required
reporting process as well as the purpose and goals of the reporting laws.

(a) The Police Department must provide the Commission with the
information gathered and the statistics complied on the last day of the
month following the reporting period.

(b) The Commission must retain professionals with relevant expertise
to conduct the evaluation and audit. A complete audit must be conducted
on a semi-annual basis. The results of such an evaluation and audit must
be reduced to writing and published online within three days of its
completion.

§26.1118 Independent Review of Policies, Procedures, Practices, and
Actions of the Police Department

The Commission may, but is not required to, report issues and/or
recommend and promote to City policymakers, including the Mayor, the
City Council, and the police chief, changes to policies and practices,
collective bargaining agreements, City ordinances, and state laws in order
to support systemic improvements and other enhancements to police
performance and in furtherance of community trust. If, however, a
complaint is filed with the Commission regarding a particular policy,
procedure, practice or action of the Police Department, the Commission
must evaluate, review and/or investigate the complaint in accord with this
Division.
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(a) The Commission’s reporting of issues and the provision of
recommendations regarding the policies, procedures, practices, and actions
of the Police Department need not be based on a complaint filed. Rather,
they may be based on the Commission’s independent review and
evaluation.

(b) The entity to which the Commission’s report or policy
recommendation is directed must respond to the Commission in writing
within sixty days. Such response must include a description of the actions
the entity has taken or is planning to take, if any, with respect to the issues
raised in the report or recommendation. If the entity declines to implement
one or more of the Commission's recommendations, such response must
explain the reasons for not doing so. The entity’s responses must be placed
on the Commission’s website within thirty days of receipt.

( ¢) The Commission may request that the entity appear at an
opening hearing before it to explain and respond to questions concerning
any response provided by a City entity or official.

§26.1119 Records and Investigative materials

(a) Every office, employee, department, and agency of the City must
cooperate with the Commission in its exercise of its duties and powers. The
City, including the police department, must provide any and all
information and materials as requested by the Commission in an
unredacted state. The City must provide the Commission with police
officer discipline and personnel records. The police department and City
must make all files and records available to the Commission in an
electronic format. The Commission may request that the police department
and/or City make the original documents available for inspection.

(b) The police department must create an online repository of the

Page 31 of 45



following documents that are at all times available to the Commission and
its Commissioners:

(1) all police academy training materials;
(2) all police officer training bulletins;

(3) all police officer training material prepared as part of pre-
event planning;

(4) all police officer continuing education training materials;
() all police department orders; and

(6) all special unit policy and procedure manuals to the extent
not required to be confidential by state or federal law.

(c) The police department, including its internal affairs
department, must promptly provide the Commission with all materials
received, gathered or produced by a police department or police officer
complaint as a result of an investigation by Internal Affairs or any other
investigating arm of the police department.

(1) Within 3 days of receiving a complaint, the police
department must notify the commission of the status of its investigation.

(2) Every 30 days after the police department’s receipt of a
complaint, the police department must update the Commission on the
status of the police department’s investigation, until such investigation is
concluded. At such time, the police department must also provide the
Commission with all investigative materials gathered to date. The
Commission may request and the police department must provide any
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materials available in between the thirty-day intervals upon the request of
the Commission.

(3) The police department must make every effort to provide
the Commission with its concluding report on a complaint regarding police
officer misconduct at least six months before any statutory deadline for the
imposition of police officer discipline. In the event that the police
department does not provide the Commission with its final report by the
six-month date, the police department must send a written explanation as
to when it expects to provide the report and why it has not provided the
report. The police department must update the Commission on the status
of its investigation every two weeks thereafter until the investigation
report is provided to the Commission. The following circumstances may
not be grounds for the police department’s delay in investigating a matter,
in providing the Commission with investigative materials, or in providing
the Commission with a final investigative report:

(A) the complainant has or has threatened to file a
lawsuit;

(B) the police officer who is the subject of the complaint is
on leave; or,

( ©) the police investigator assigned to the matter is on
leave.

(d) With the exception of the materials described in the immediately
preceding subsection, the City, its employees, departments and agencies,
including the Police department, must make available its records to the
Commission within 5 calendar days, of a request by the Commission. Any
disclosure of personnel records to the Commission by any City department
must be in accordance with all applicable federal and state laws. Further,
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the Commission is required to maintain the confidentiality of all Police
department records and City personnel records, in accordance with
applicable federal and laws.

(e) If the Chief of Police believes there are records and other materials
that the police department is legally entitled to withhold, the Chief of
Police must provide the Commission with a written explanation, within
five calendar days of receiving the request, setting forth the specific records
being withheld and the reason for withholding them. Additionally, the
Police department must file a request with the Superior Court to issue an
order to permit the withholding of the records or materials, within ten
calendar days of receiving the Commission’s request. If the police
department’s request for an order is not filed within the specified time
period, the police department must turn over the records to the
Commission. Nothing in this ordinance may impinge on the Commission's
rights to subpoena individuals or records, as allowed by state law, the
Charter and this Division.

(f) All employees of the City, including the police department’s
police officers and staff, must attend and be fully responsive to requests
from the Commission for participation in interviews, attendance at an
investigatory proceeding or any other similar request.

(g) All employees of the City, including the police department’s
police officers and staff, must provide the Commission with all
information, documents, and other materials requested by the
Commission.

(h) The Commission may enter into an agreement with the police
department as to the processes by which the Commission will receive
documents and be allowed access to police officers and other city staff for
questioning. The Commission may not, however, waive any rights
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provided to it by the City Charter or the ordinance, including but not
limited to the right to compel the production of documents and to issue
subpoenas.

(i) Any employee or police officer who fails to cooperate with a valid
request for information is subject to discipline, including but not limited to
discharge.

(j) Any employee or police officer who fails to cooperate with a valid
request for questioning is subject to discipline, including but not limited to
discharge.

§26.1120 Subpoenas

(a) In accordance with the Charter, the Commission has authority to
issue subpoenas to the full extent allowed by law whenever the
Commission deems it necessary to carry out its duties and/or powers.

(b) All subpoenas must be served as required by state law.

( c) If the subpoena was regularly issued, and the person responsible
for compliance failed to comply with the subpoena, the Superior Court has
jurisdiction of the matter, and may impose any penalty allowed by law.
§26.1121 Closed Session Meetings

(a) Police officers and other members of the public may only attend a
closed session of the Commission upon the request of the Commission and

only for the purpose of providing information that is required by law to be
kept confidential.
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(b) Only Commissioners and Commission staff may be present
during the case deliberation portion of a closed session of the Commission.
Police officers and other staff of the police department may not be present.

§26.1122 Commission Referrals

Subject to any limitations set forth in governing federal or state law,
the Commission may refer any matter before the Commission to the grand
jury, district attorney, or other governmental agency that is authorized by
law to investigate the activities of a law enforcement officer, a law
enforcement agency, or its staff.

§26.1123 Retaliation, Obstruction, or Interference

(a) No person may retaliate against, punish, intimidate, discourage,
threaten or penalize any other person for reporting misconduct, making a
misconduct complaint, conducting an investigation, complaining to
officials, providing information, testimony or documents in an
investigation, or cooperating with or assisting the Commission in the
performance of its powers and duties.

(b) Any employee or police officer who violates any provision of this
ordinance is subject to discipline, including but not limited to discharge, in
addition to any other penalty provided by law.

§26.1124 Communication with and Rights of Complainants
(a) The Commission must send the complainant written notice of

each of the milestone determination within two working days of the
milestone or the Commission’s determination. These milestones include
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but are not limited to the following:
(1) That the Commission has received the complaint;

(2) That the Commission has assessed the complaint to
determine whether it will be reviewed or investigated and, the results of
that assessment, along with an overview of the complaint process and the
estimated time line for disposing of the complaint;

(3) that the Commission has begun either the review or
investigation process;

(4) that the Commission has completed its review or
investigation, and the specifics of the findings, recommendations, or other
decisions made.

(b) The complainant must receive notice of the status of his or her
complaint, no less than every forty-five days.

( ¢) If the Commission intends to receive oral input, at any meeting,
session, or hearing, from any police officer or from any witness, the
Commission must notify the complainant and of his/her ability to attend

and speak on his/her behalf.

(d) If the Commission determines that it is necessary to receive
further input from the Police department, its Internal Affairs, or any police
officer against whom a complaint has been made, the complainant will be
promptly notified and given the opportunity to respond.

(e) Any rights or privileges afforded to a police officer by the

Commission as a part of the review or investigation process must also be
afforded the complainant.
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§26.1125 Public Nature of Commission’s Work

(a) All information required to be made public under this section
must be made public on the Commission's website as soon as practicable.
All published materials must be redacted as required by state and federal
law.

(b) All complaints must be made public within two working days of
being submitted to the Commission unless the victim/complainant
specifically requests of the Commission that it be kept confidential.

( c) When the complaints are made public, all information identifying
specific individuals, as well as other confidential information, must be
redacted. The Commission is that entity that will make the redactions.

(d) The Commission must identify all of the key steps of its process
for evaluating, reviewing and investigating individual cases, and the
decisions made at each of the following stages must be made public within
two working days after the decision is made:

(1) That the Commission has received the complaint;

(2) That the Commission has assessed the complaint to
determine whether it will be reviewed or investigated and, the results of
that assessment, along with an overview of the complaint process and the

estimated time line for disposing of the complaint;

(3) that the Commission has begun either the review or
investigation process;

(4) that the Commission has completed its review or
investigation, and the specifics of the findings, recommendations, or other
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decisions made.

(e) The Commission must receive public comment on each of its
findings, recommendations and decisions through its website as well as
through other methods such as mail and telephone. The public comments
received must be made public was soon as practicable, but no later than
within two working days of receipt.

(f) The full text of all findings, decisions, and recommendations must
be made public as soon as practicable, but no later than two working days
of their finalization.

(g) All written responses to the Commission's requests and decisions
made by the City, including the Police department, must be made public
on the Commission's website within two working days of receipt.

§26.1126 Community Outreach

(a) The Commission must engage in outreach to address community
groups, and inform the public, on the mission, policies and ongoing
operations of the Commission. This outreach must include a process for
obtaining input from the community as to the functioning of the
Commission. All input regarding the Commission's function, including
complaints about the Commission must be made publicly available on the
Commission’s website.

(b) At least twice each year, the Commission must have an offsite
community roundtable to solicit community testimony and other input in
discussions regarding community policing, building trust between the
community and the police department, and other similar and relevant
subjects as determined by the Commission.

Page 39 of 45



§26.1127 Semi-Annual Reports

(a) The Commission must prepare and submit semi-annual reports to
the Mayor and Council regarding the exercise of the Commission's duties
and powers. These reports must be made public within 24 hours of
completion, or upon submission to the Mayor and Council, whichever
comes first, but the Commission must not disclose any information
required to be kept confidential by controlling federal or state law. These
reports must be published to the Commission's website, and must be
electronically mailed to all members of the public who have requested an
e-mail of such reports upon its publication.

(b) The semi-annual report must include the following information
regarding the prior six-month reporting period:

(1) the number and types of complaints received, categorized
by description as well as by city district, police division, and police beat;

(2) the number of reviews and investigations initiated during
the prior six months;

(3) the number of reviews and investigations concluded during
the prior six-months, and of those investigations, the number that took
more than six months to conclude and an explanation as to why those
matters took more than six months to conclude;

(4) the number of reviews and investigations pending as of the
last day of the prior six-months;

(5) a tabulation of the results of reviews and investigations by

category of findings and recommendations as well as by city district, police
division, and police beat;
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(6) a description of any complaints that resulted in a referral to
other agencies and the identity of such other agencies;

(7) a description and summary of all evaluations, reviews and
investigations undertaken by the Commission regarding the practices,
policies, procedures and actions of the police department as well as any
recommendations made by the Commission and any responses given by
the entity to which the recommendations were directed;

(8) the results of the Commissions’s evaluations and audits of
the police department’s compliance with reporting laws and the police
department’s quality assurance program as described in this Division.

(9) a description of each instance where the police department,
its Internal Affairs, any other City entity or its employees refused to
provide the Commission with materials or information requested as well
as all instances where the police department was late in complying with
those requests;

(10) a description of the Commission’s community outreach
efforts; and,

(11) a description of any other significant activity undertaken
by the Commission.

(B) The semi-annual reports must be published no later than 60 days
following the end of the preceding reporting period.

§26.1128 Commission Operating Procedures

The Commission may establish governing rules and standard
operating procedures to govern its internal operations.
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(a) Any rules or procedures the Commission seeks to establish must
be consistent with the Charter, this Division, and all applicable federal and
state laws.

(b) The Commission must create and implement a process for
receiving public comment on any rules or procedures it seeks to establish.
Notice of the proposed rule or procedures must be made available for
public comment at least 90 days before the Commission seeks to establish
them. With in 24 hours of adoption, the Commission must publicly post its
rules and procedures on the Commission website.

§26.1129 Conflict of Interest Code

The Council must adopt a conflict of interest code for the
Commissioners, Executive Director, and City employees in the Office of the
Commission on Police Practices. All Commissioners must be required to
complete and file statements of economic interests in accordance with the
conflict of interest code.

§26.1130 Whistleblower Protections

(a) The Commission must develop a special process for police officers
and police department staff to submit complaints regarding other officers
and the practices, policies, procedures, or actions of the police department
itself. The process must include methods to protect the identity of the
complaining police officers and staff and also to protect the officers and
staff from retaliation.

(b) Police officers may submit complaints to the Commission as an
alternative to informing the police department of the wrongdoing. The
police department may not reprimand an officer for informing the
Commission rather than reporting the wrongdoing to the police
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department. The Commission must keep the complaining police officer's or
staff’s identity confidential.

§26.1131 Police Department Quality Assurance and Performance
Improvement System and Commission Oversight of That
System

(a) The Police department must create a Quality Assurance and
Performance Improvement System.

(b) The purpose of the System is to improve the following;:

(1) any performance deficiencies in the police department's
functioning;

(2) the effectiveness of the police department’s policies,
practices and procedures.

( c) The System must include the following;:

(1) An identification of the police department's process for
training police officers in best practices and tracking the identity and
number of police officers trained. The definition of training must include
the repetitive practice of a desired behavior;

(2) A process for reviewing police encounters with members of
the public and determining whether best practices were used. All
encounters that result in injury and deaths must be audited; and,

(3) A management process that creates leadership

responsibility and accountability for the System. This process must assure
that training and audits are carried out appropriately and that the results
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of the audits are analyzed in a systematic way to identify the root causes of
any deficiencies.

(d) The results of the audits must be made available to the police
officers who were audited, and the results of these audits must be reported
to the police department leadership, the Mayor, the City Council, and the
Commission on Police Practices on a monthly basis. The data must be
aggregated to the division and substation levels.

(e) The Commission has the duty to audit the processes of the police
department's Quality Assurance and Performance Improvement System.

(1) The purpose of the Commission's auditing process is to
ensure that the police department is carrying out its duties with respect to
the System.

(2) The Commission must create and implement a survey
process to seek out information from all individuals following their
encounters with police. This data must be used to identify needs for
improvement in training and/or improvement in police policies, practices,
and procedures. The police department must provide the Commission
with any and all information necessary for the Commission to carry out
this duty.

(3) The police department must provide the Commission with
any and all data, information, and results gathered and produced by the
police department and the Quality Assurance and Process Improvement
System that the Commission requests.

(f) After one year of data has been compiled and analyzed, and at all
times thereafter, System data must be aggregated at the substation and
division levels and made available on the Commission's website and also
in the Commission's semi-annual reports.
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§26.1132 Commission Accountability

The Commission must create a formal process for allowing
complainants and other members of the community to evaluate the
Commission’s processes and performance. The Commission must analyze
the community and complainant evaluations and publish the results on a
semi-annual basis.

Section 4. That a full reading of this ordinance is dispensed with prior to
passage, a written copy having been made available to the Council and the
public prior to the day of its passage.

Section 5. That this ordinance shall take effect and be in force on the
thirtieth day from and after its final passage.
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