
RON CHAPMAN, MD, MPH 
Director & State Health Officer 

State of California-Health and Human Services Agency 

California Department of Public Health 

Mr. RogerS. Bailey 
Director of Public Utilities Department 
City of San Diego 
9192 Topaz Way, MS 901 
San Diego, CA 92123 

Dear rvlf:-Bailey: 

SAFE DRINKING WATER STATE REVOLVING FUND (SDWSRF) FUNDING 
~~~-A:<3-R.EEMEN'f~Ne-:-SRF1-2ex-1eS-=-eiT-Y-eF---S-AN-BIEGe-(tiNBBER6H-FIEI:B), 

PROJECT NO. 371 0020-065C. 

EDMUND G. BROWN JR. 
Governor 

RECEIVED 

JUN tO 2012 
PUBLIC UT1LITIES 

DEPARTMENT 

Enclosed is an original executed Safe Drinking Water State Revolving Fund (SDWSRF) 
grant funding agreement, No. SRF12CX1 03 between City of San Diego and the California 
Department of Public Health (CDPH). This funding is to assist your community in meeting 
safe drinking water standards for your domestic water supply. 

You may have outstanding requirements which must be met prior to disbursement of funds. 
Please refer to Article A-3 Basic Conditions Precedent and Article C-2 Additional 

__ f<_e_gljjrem~nts o_f_y_o_u[_f_yodiog C)_gre<?_f1'1ei}!JQr~details~ __ j[y_o_u_bav~a_oy_questiol'l~_,__pleC!s~ ____ _ 
contact the San Diego district office at (619) 525-4159 or CDPH Headquarters at (916) 449-
5600. 

The CDPH commends the City of San Diego for taking steps to correct the deficiencies that 
will be remedied by this project in order to provide safe drinking water to your consumers. 
CDPH wants to assure your successful and timely completion of this project. Therefore, if 
at any time you encounter unexpected difficulties in meeting requirements of your funding 
agreement, please contact your CDPH district office as soon as possible. 

Enclosures 

Division of Drinking Water and Environmental Management, MS 7418 
P.O. Box 997377, Sacramento, CA 95899-7377 

(916) 449-5600 (916) 449-5656 Fax 
Internet Address: www.cdph.ca.gov 



Mr. Roger S. Bailey 
Page 2 

!I~IJ'J ·J r~ zmz 
cc: Honorable Toni Atkins 

Member of the Assembly 
State Capitol, Room 4146 
Sacramento, CA 94249-0076 

Honorable Christine Kehoe 
Member of the Senate 
State Capitol, Room 5050 
Sacramento, CA 94248-0001 

Cindy Forbes, Chief 
Southern California Field Operations Branch 
Division of Drinking Water and 

Environmental Management 
California Department of Public Health 
265 W. Bullard, Suite 101 

______ ____,_F_._.re..,_..,s'-'--'n~o, California 93704 

Sean Sterchi 
San Diego District Office 

-------Brinking~waterfield~eperations 

1350 Front Street, Room 2050 
San Diego, CA 92101 

Linda Ng, Chief 
Safe Drinking Water Office, Room 816 
Department of Water Resources 
Post Office Box 942836 
Sacramento, California 94236-0001 

Jeremy Callihan, Analyst 
-- -- Safe Drinking Water Office-;-Room 816-- --

Department of Water Resources 
Post Office Box 942836 
Sacramento, California 94236-0001 



Mr. RogerS. Bailey 
Page 3 

/C~,~ f fl 2U12 
bee: Kim Wilhelm 

Oat Tran 
Addie Aguirre 
Robin Belle Hook 
Uyen Trinh-Le 
Terrence Kim 
Jeff Werth 
Lance Reese 
Josh Ziese 
Kristen Manzano 
Sylvester Okeke 
Marques Pitts 
John Paul Blanco 
Annette Dobie 
Sandra Valverde 



STATE OF CALIFORNIA 

Construction Loan/Grant 
Agreement No. SRF12CX103 

HEALTH AND HUMAN SERVICES AGENCY 
DEPARTMENT OF PUBLIC HEALTH 

FUNDING AGREEMENT 
BETWEEN 

STATE OF CALIFORNIA 
DEPARTMENT OF PUBLIC HEALTH 

AND 

CITY OF SAN DIEGO 
PROJECT NUMBER: 371 0020-065C (Lindbergh Fielc!} 

FOR A CONSTRUCTION LOAN AND GRANT UNDER THE 
SAFE DRINKING WATER STATE REVOLVING FUND LAW OF 1997 

(Rev. 2/17112) 



SRF12CX103 

TABLE OF CONTENTS 

Section Page 
1. Purpose of Funding................................................................................................. 1 

2. Incorporation of Other Documents.............................................................. 2 

3. Project ·cost . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . 2 

4. Loan Amount.......................................................................................... 2 

5. Grant Amount.......................................................................................................... 2 

6. Supplier's Cost........................................................................................................ 3 

-----'l-----G<:>mpeNtive-Bidding........................ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 

8. Requirements for Disbursement............................................................................. 3 

9. Rate of Interest....................................................................................................... 3 

10. Loan Repayment Term ....... ~................................................................................... 3 

11. Special Requirements ........................................................................ :.................... 4 

12. Operation and Maintenance of Project .. . .. .. .... .. . .. . .. . .. .. .. .. . .. .. .. . .. .. . .. ... .. .. .. .. .... .. .. . .. .. 4 

13. Fiscal Services and Deposit Account Control Agreement....................................... 4 

14. Project Officials and Notices................................................................................... 5 

15. Enforcement............................................................................................................ 6 

16. Miscellaneous Provisions .................................. ·...................................................... 6 

EXHIBIT A 
STANDARD CONDITIONS 

Article Page 
A- 1. Definitions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9 

A- 2. Term of Agreement .................................................................................................. 10 

A- 3. Basic Conditions Precedent.................................................................................... 10 



SRF12CX103 

TABLE OF CONTENTS (continued) 

Article Page 
A- 4. Compliance with Laws, Regulations, and Permit Requirements ............................. 11 

A- 5. Project Changes ..................................................................................................... 11 

A- 6. Disbursements by State .......................................................................................... 11 
(a) Claims ............................................................................................................... 11 
(b) Disbursement. ..................................................................................... 11 
(c) Rejection of Claims .......................................................................................... 12 
(d) Correction of Claims ........................................................................................ 12 
(e) Adjustments to Claims ..................................................................................... 12 
(f) Final Claim and Disbursement .............. · ........................................................... 13 
(g) Force Account ........................................................................................ , ......... 13 

A- 7. Withholding of Loan and Grant.Oisbursements by State and,Cancellation 
of Agreement .......................................................................................................... 13 

-------~aj-GeAditiefls-fer-Withhelding ................................................................................ 13 ___ _ 
(b) Withholding Entire Loan and Grant Amounts ................................................... 14 
(c) Withholding Balance of Loan and Grant Amounts ............................................ 14 

A- 8. Timing of Project ..................................................................................................... 14 

A- 9. Supplier's Contracts ...... ; ......................................................................................... 14 

A-10. Audit and Inspection ofBooks and Records ........................................................... 15 

. A-1-1 .- Statement-of-Rrincipal AmGunt-Gf-boan-; ~.~. '· ~~;-;-;;-;;~; .. -.... ..... . ;-:;-.. . ;-:;-:;·;-:~ : .. -.: ...... .-:::.-:-:-::-: -15 -
(a) Transmission of Statement to Supplier ................................................... 15 
(b) Remittance of Funds by Supplier ...................................................................... 15 

A-12. Interest Payments During Construction ......................................................... 16 

A-13. Repayment of Principal Amount of Loan and Interest ............................................ 16 
(a) Terms of Repayment. ......................................................................... 16 
(b) Advance Payment Option .................................................................................. 16 

A-14. Payment Delinquency .............................................................................................. 17 

A-15. Accounting and Deposit of Loan Disbursements .................................................... 17 
(a) Separate Accounting of Disbursements and Interest; Records ..................... 17 
(b) Disposition of Funds Disbursed ........................................................................ 17 
(c) Interim and Final Audits .................................................................................... 17 



SRF12CX103 

TABLE OF CONTENTS (continued) 

Article Page 
A-16. Inspections of Project by State............................................................................... 18 

A-17. Prohibition Against Disposal of Project Without State Permission.......................... 18 

A-18. Nondiscrimination Clause ... ...... . ....... ......... .......... ............ ..... ............ .... ..... ... ..... ..... 18 

A-19. Workers' Compensation Clause............................................................................. 19 

A-20. Successors and Assigns......................................................................................... 19 

A-21. State to be Held Harmless...................................................................................... 20 

-----A-=L.L.-. Rem-edies-Nut-Exclusive......................................................................................... 2-o 

A-23. Amendments........................................................................................................... 20 

A-24. Waiver of Rights...................................................................................................... 20 

A-25. Dispute Clause........................................................................................................ 20 

A-26. Performance and Assurances................................................................................ 20 

A-27. DefaultProvisions.................................................................................... 21 

A-28. Drug-Free Workplace Certification............................................................... 22 

A-29. Conflict of Interest--Current and Former State Employees............................... 23 

A-30. Additional Insured................................................................................... 23 

A-31. Prohibited Use of State Funds for Software........................ .. .. .. .. .. . .. .. .. .. .. .. .. . 23 

A-32. Labor Compliance.................................................................................. 23 

A-33. Davis-Bacon Act Compliance ............ ;........................................................ 24 

A-34. New Restrictions on Lobbying........................... ...... ...... ...... ...... ...... ...... .... 24 

A-35. Single Audit Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25 

A-36. Additional Reporting................................................................................. 25 

A-37. Data Universal Number System (DUNS) .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .... 25 



TABLE OF CONTENTS (continued) 

EXHIBIT B 
SECURITY REQUIREMENTS 

SRF12CX103 

Article Page 

B- 1. No Priority for Additional Loans............................................................................... 26 

B- 2. Rates and Charges................................................................................................. 26 

B- 3. Security Interest...................................................................................................... 26 

B- 4. Reserve Fund .......................................................................................................... 26 

B~e>-. -tegal-cJoligation . . . . . . . . . . . . . .. . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 27 

EXHIBIT C 
5f'>~CIA-t-R~Ot:JIR~rvn::NI5 

C- 1. Security................................................................................................................... 28 

C- 2. Additional Requirements......................................................................................... 28 

EXHIBIT D 
COMPLIANCE WITH DAVIS BACON 

D- 1. Davis-Bacon Provisions............................................................................ 30 

EXHIBIT E 
NEW RESTRICTIONS ON LOBBYING 

E-1. New Restrictions on Lobbying................................................................................. 31 

EXHIBIT F 
COMPLIANCE WITH CROSS-CUTTING FEDERAL AUTHORITIES 

F- 1. Compliance with Federal Authorities....................................................................... 42 

F- 2. Equal Employment Opportunity Requirements....................................................... 43 

F- 3. Participation of Disadvantaged Business Enterprises ........ :............................. 45 

F- 4. Procurement Prohibitions ................................... ·..................................................... 46 



SRF12CX103 

TABLE OF CONTENTS (continued) 

Article Page 

F- 5. Debarment and Suspension . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . .. . ... . . .. . . .. . .. . . . . . 46 

F- 6. Uniform Relocation and Real Property Acquisition Act........................................... 48 



SRF12CX103 

ATTACHMENTS 

Attachment 1. Fiscal Services and Deposit Account Control Agreement (Section 13) 

Attachment 2. Deposit Account Maintenance Agreement (Article A-3(d)) 

Attachment 3. Initial Budget Summary (Article A-3(f)) 

Attachment 4. Claim for Disbursement of Funds (Article A-6(a)) 

Attachment 5. Final Release (Article A-6(f)(4)) 

Attachment 6. Supplier's Certification of Project Completion (Article A-8(b)) 

Attachment 7. Davis-Bacon Wage Provisions (Article A-33) 

Attachment 8. Minority Business Enterprise- Women's Business Enterprise Goals 
for Participation (Article F-3(a)) 

Attachment 9. Disadvantaged Business Enterprise Information Form (Article F-3(b)) 

Attachment 10. Example DBE/MBE/WBE Bid Solicitation (Article F-3(e)) 

Attachment 11. Bidders List (Article F-3(g)) 

Attachment 12. Minority Business Enterprise/Women Business Enterprise MBE/WBE 
Quarterly Utilization Report (Article F-3(h)) 



STATE OF CALIFORNIA 

HEALTH AND HUMAN SERVICES AGENCY 
DEPARTMENT OF PUBLIC HEALTH 

FUNDING AGREEMENT 
BETWEEN 

STATE OF CALIFORNIA 
DEPARTMENT OF PUBLIC HEALTH 

AND 
CITY OF SAN DIEGO 

.PROJECT NUMBER: 3710020-065C (Lindbergh Field) 

Page 1 of 48 
SRF12CX103 

UNDER THE SAFE DRINKING WATER STATE REVOLVING FUND LAW OF 1997 

THIS FUNDING AGREEMENT (this "Agreement") is entered into by and 
5et~w~ee~n~tneState of-CaliforniaDepaftmentorPul51icRealtn("Slate") ana-Gity of-San 
Diego, a public agency, in the County of San Diego, State of California, duly organized, 
existing, and acting pursuant to the laws thereof, ("Supplier"), which parties do hereby 
agree as follows: 

SECTION 1. PURPOSE OF FUNDING 

This Agreement constitutes funding in the form of a loan and a grant made by 
State to Supplier under the provisions of California Safe Drinking Water State Revolving 
Fund Law of 1997, Part 12, Chapter 4.5 (commencing with Section 116760), of Division 

- --1 04 of-Health-and Safety Code.- The-purpose-of the funding is to -assist in-financing--~---~ -
construction of a project which will enable Supplier to meet safe drinking water 
standards established pursuant to Part 12, Chapter 4 (commencing with Section 
116270), of Division 104 of the Health and Safety Code and California Code of 
Regulations, Title 22, or to address other health concerns (the "Project"). Funds may 
be used only for such eligible project costs as are approved by State. 

This Agreement also constitutes a secured promissory note for Supplier's 
repayment of the loan. 

Supplier is solely responsible for the design, construction, operation, and 
maintenance of the Project; and for all persons or entities engaged in such work, 
including but not limited to contractors, subcontractors, suppliers, and providers of 
services. Review or approval of plans, specifications, bid documents, or other 
construction documents by State is solely for the purpose of proper administration of 
the loan funds by State and shall not be deemed to relieve or restrict Supplier's 
responsibility. 
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This Agreement incorporates by this reference all attachments to this 
Agreement, Exhibit"A", "Standard Conditions"; Exhibit "8", "Security Requirements"; 
Exhibit "C", "Special Requirements"; Exhibit "D", "Compliance with Davis-Bacon"; Exhibit 
"E", "New Restrictions on Lobbying"; Exhibit "F", "Compliance with Cross-cutting Federal 
Authorities"; Supplier's "Application For Construction Funds"; project plans and 
specifications as submitted to and approved by State; and any attachments to said 
documents. 

Supplier accepts and agrees to comply with all terms, provisions, conditions, and 
commitments of this Agreement, including all incorporated documents and exhibits 
thereto, and to fulfill all assurances, declarations, representations, and statements 
made by Supplier in its application, documents, amendments, and communications filed 
in support of its request for Safe Drinking Water State Revolving Fund financing, 

-----~includiRg-but-RGt-limiteEf-te-aAy-aAEl-all-~lans-anef-specifications-submitte-d-to--cmd1-------

approved by State. 

____ .SECXION-3-. 12-RQJ~G'T-GQS+.___ ___________________ ~ 

Supplier represents that the total cost of the Project is estimated to be 
$5,977,779 (the "Project Cost") of which State agrees that $5.977.779 is eligible for 
Safe Drinking Water State Revolving Fund financing. 

SECTION 4. LOAN AMOUNT 

Pursuant to the Safe Drinking Water State Revolving Fund Law of 1997, its 
applicable rules and regulations, and subject to the availability of funds, State will lend 

.. _ _to S_uppJlerjn accordance withJbe -terms of-this Agreement an amount-not to exceed-
$5,977,779 (the "Loan"). 

For valuable consideration, Supplier agrees to repay State the Principal Amount 
of the Loan (as defined in Article A-1, hereof) together with interest, Qelinquent Interest 
(as defined in Article A-14, hereof) and other fees and costs due thereon in accordance 
with terms and conditions of this Agreement. Supplier's promise to pay as set forth in 
this paragraph, shall survive termination of this Agreement for any reason including but 
not limited to operation of law. 

SECTION 5. GRANT AMOUNT 

Pursuant to the Safe Drinking Water State Revolving Fund Law of 1997, its 
applicable rules and regulations, and subject to the availability of funds, State will 
provide grant funding to Supplier in accordance with the terms of this Agreement in an 
amount not to exceed $0 (zero) (the "Grant", with the Loan and the Grant hereinafter 
collectively referred to as, the "Funding"). 
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Supplier agrees to fund any portion of the Project Cost which is in excess of the 
Funding. Supplier's cost for this Project is estimated to be $0 (zero), ("Supplier's 
Cost"). Unless otherwise set forth in Exhibit "C" to this Agreement, "Special 
Requirements'', such Supplier's Cost shall be expended prior to the expenditure of 
State loan funds unless such Supplier's Cost is funded by other State or Federal 
Agencies, in which case funds shall be drawn on a pro-rata basis. 

SECTION 7. COMPETITIVE BIDDING 

All construction contracts related in any way to the Project shall be let by 
competitive bid procedures which assure award of such contracts to the lowest 
responsible bidders. Supplier shall adhere to any applicable state OF local ordinance for 

----------..c=o=m'"'p-=etTtlve ofaamg ana appllcaoleraBor laws. 

Supplier shall not award a construction contract until a summary of bids and 
iaenttfication of-the selected-lowest responsiBieoiaaer is suomlttea-to ana approved m 
writing by State. A full explanation must be provided if Supplier is proposing to award a 
construction contract to anyone other than the lowest responsible bidder. 

SECTION 8. REQUIREMENTS FOR DISBURSEMENT 

Not later than sixty (60) days following the Date of Execution (as defined in 
Section 16, hereof), Supplier shall satisfy all conditions precedent to the disbursement 
of the Funding, including Basic Conditions Precedent as set forth in Article A-3, hereof. 
Failure by Supplier to satisfy said conditions and requirements by this date may, at the 

-- - option of-State~ resu It in cancellation -of this -Agreement-under-Article A~?,-hereof-. ----- -- ----

SECTION 9. RATE OF INTEREST 

The rate of interest to be paid by Supplier on the Principal Amount of the Loan 
shall be 2.0933 percent per annum (the "Rate of Interest"). Interest shall begin to 
accrue as of the date of each Disbursement (as defined in Article A-6(b), hereof) of the 
Loan. 

SECTION 10. LOAN REPAYMENT TERM 

The Loan repayment term shall commence on the due date of the first P&l 
Invoice and expire on the date that is 20 years after the due date of the first P&l Invoice 
(the "Loan Repayment Term"). 
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Supplier shall satisfy the special requirements set forth in Exhibit "C". Failure by 
Supplier to timely satisfy the special requirements and conditions may, at the option of 
State, result in cancellation of this Agreement under Article A-7, hereof, or declaration 
that Supplier is in default pursuant to Article A-27, hereof. 

SECTION 12. OPERATION AND MAINTENANCE OF PROJECT 

Upon project completion and for a period of 50 years, which is the reasonably 
expected useful life of the Project, Supplier shall, as further consideration for the 
Funding, commence and continue operation of the Project; shall cause the Project to be 
operated in an efficient and economical manner; shall provide for the making of all 
repairs, renewals, and replacements necessary for the effective operation of the 
Project; and shall cause the Project to be maintained in as good of condition as upon its 

----~c~orrstractron~-urdinary and reasonable wear andaepreciation exceptea-:-Fa1lure B~y------
Supplier to operate and maintain the Project in accordance with this provision may, at 
the option of State, be considered a material breach of this Agreement and may be 

-----treate~d-as-a-defaulhinderArticle-A~27~h-eTe-o . 

SECTION 13. FISCAL SERVICES AND DEPOSIT ACCOUNT CONTROL 
AGREEMENT 

Supplier shall enter into a fiscal services agreement with a Fiscal Agent 
substantially in the form of Attachment 1 to this Agreement (the "Fiscal Services and 
Deposit Account Control Agreement"). A Fiscal Agent shall be retained until all 
amounts due to State under the terms of this Agreement have been paid in full. 

- ~ -- -~Supplier~shall open a separate~deposit-account~(the---"Deposit Accounf') with~the-~ ~-- - ~ 

Fiscal Agent, in which Supplier shall maintain funds, including the Reserve Fund (as 
defined in Article B-4, hereof), sufficient to service the Loan. Funds from the Deposit 
Account shall be used only for payment of principal and/or interest on the Loan, or any 
delinquencies thereon, until the Loan is repaid in full. 

Once State approves the Fiscal Services and Deposit Account Control 
Agreement, Supplier shall not do any of the following without first obtaining written 
approval by State: amend the Fiscal Services and Deposit Account Control Agreement; 
close the Deposit Account; or retain a new Fiscal Agent. 

State shall have no obligation to make Disbursements (as defined in Article A-
6(b ), hereof) until the Fiscal Agent has been engaged and the Fiscal Services and 
Deposit Account Control Agreement between Supplier and the Fiscal Agent has been 
approved by State. 
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SECTION 14. PROJECT OFFICIALS AND NOTICES 

State's Contract Manager shall be the Chief, Drinking Water Technical Programs 
Branch, Division of Drinking Water and Environmental Management, California 
Department of Public Health. 

State's Contract Manager shall be its representative for administration of this 
Agreement, and shall have authority to make recommendations and findings with 
respect to each controversy arising under or in connection with this Agreement, 
including but not limited to, the interpretation, performance, or payment for work 
performed under this Agreement. All such recommendations and findings shall be 
communicated to the Chief, Division of Drinking Water and Environmental Management 
of the California Department of Public Health (the "Chief"), and disputes shall be 
resolved in accordance with Article A-25, hereof. 

-------supplrer's-euntract-Manager shaltoe itsF'uoltct::JttltttesDepart~nNater 
SupportHranch, Finance & Information Technology Division Deputy. Director. .. 
Supplier's Contract Manager shall be its representative for administration of this 

----~A-greement--AII-communication-s-given-to-supplier'seuntra-ctMa--nagershalnmlf-,.;cee""m~ea 

· given to Supplier and shall be binding on Supplier. 

Either party may change its Contract Manager upon written n0tice to the other 
party. 

Notices required to be given in writing by Supplier to State under this Agreement 
shall be sent to: 

State of California 
---Gepartment of-Public Health ------------- ---- --

Division of Drinking Water and Environmental Management 
Safe Drinking Water State Revolving Fund Program 
Attn: Chief, Drinking Water Technical Programs Branch 
1616 Capitol Avenue, MS 7418 
Post Office Box 997377 
Sacramento, CA 95899-7377 

Notices required to be given in writing by State to Supplier under this Agreement 
shall be sent to: 

City of San Diego 
Public Utilities Department 
Finance & Information Technology Division Deputy Director 
9192 Topaz Way, MS 901 
San Diego, California 92123 
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A change of address for delivery of notice may be made by either party by 
written notice of such change of address to the other party. 

All written notices that are required either expressly or by implications to be given 
by one party to the other under this Agreement shall be signed for State by its Contract 
Manager and for Supplier by its Contract Manager. Except as otherwise expressly 
required by this Agreement, all such notices shall be deemed to have been given if 
delivered personally or if enclosed in a properly addressed postage prepaid envelope 
and deposited in a United States Post Office for delivery by registered or certified mail. 

SECTION 15. ENFORCEMENT 

Any enforcement action, arising out of or relating to this Agreement may be 
brought by State or any agent thereof . 

.. ' ·L . 

ATTORNEY FEES 
-------ln-the~event-either-p-art~rcummenc-e-s-arTactiun-or proceeaing concerning tne 

subject matter of this Agreement, the prevailing party in such action or proceeding shall 
be entitled to recover reasonable attorney fees incurred therein. 

SEVERABILITY 
If any provision of this Agreement is held invalid or unenforceable by any court of 

final jurisdiction, it is the intent of the parties that all other provisions of this Agreement 
be construed to remain fully valid, enforceable, and binding on the parties. 

GOVERNING LAW 
---This-Agreement is gGverned-by-and shall-be interpreted- in accordance with-the- -

laws of the State of California. 

CHILD SUPPORT COMPLIANCE ACT 
Supplier acknowledges that it is the policy of this state that anyone who enters 

into a contract with a state agency shall recognize the importance of child and family 
support obligations and shall fully comply with all applicable state and federal laws 
relating to child and family support enforcement, including, but not limited to, disclosure 
of information and compliance with earnings assignment orders, as provided in Chapter 
8 (commencing with Section 5200) of Part 5 of Division 9 of the Family Code. Supplier 
further acknowledges that to the best of its knowledge it is fully complying with the 
earnings assignment orders of all employees and is providing the names of all new 
employees to the New Hire Registry maintained by the Employment Development 
Department. 

FEDERAL FINANCIAL ASSISTANCE 
Supplier acknowledges that the source of funds disbursed to Supplier by State 

under this Agreement includes federal financial assistance, and Supplier agrees to 
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comply with all applicable Cross-cutting Federal Authorities including those listed in 
Exhibit "F" to this Agreement, and provisions of the Single Audit Act as set forth in the 
Federal Office of Management and Budget (OMB) Circular A-133. 

LEGAL CAPACITY 
Supplier hereby warrants and represents that it is a legal entity in good standing, 

and that it has the authority to enter into this Agreement and to incur the indebtedness 
described herein. 

Supplier shall notify State as promptly as feasible of any proposed change in 
Supplier's ownership, organization, legal form or service area. 

VENUE 
The parties agree that venue of any action between the parties arising out of this 

Agreement, including disputes that may arise following termination of the Agreement, 
_____ .shaJLbe_Coul"lty-of-SaG~amsl"lte,$tate-ef-G-alifeFAia-. ------------------

DATE OF EXECUTION 
________ ",Date_oLExecutio1"1"-of-tl'lis-Agreement-shall-13e-the-date-ef-tMe-latest-in-time------

execution by a party hereto. 

[Signatures appear on the following page] 



Page 8 of 48 
SRF12CX103 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement: 

SUPPLIER: 

CITY OF SAN DIEGO 

Name: Roger S. Bailey 

Title: Director of Public Utilities 

Date: D (o '. DCO :I '? 

Address: 9192 Topaz Way, MS 901 

STATE: 

STATE OF CALIFORNIA 
DEPARTMENT OF PUBLIC HEALTH 

By:TUCIJ.~ 
N~: Lro.h Godse~ \ALaJ ~er 
Title: 0 I Vi3t on Ch ie t 

6/ft~/2 
I ' 

Date: 

f---__ _:__ __ -'---------?ian-D~iege,-GA-9~2~1-2-3-----------------------~ 

Name: Ray Palmucci 

Title: Deputy City Attorney "' 

Date:_-~_--__ ----?t-A--,--,t-z+~~.?-71-~--Z+~ --..!7---=-~-_-__ 

Title: frsJli tA·.V'f CHI ~f 

- -~~~te~._-_~ -.L-,;'?4~~ ~~~~---__ ~-_ -_ 
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Whenever in this Agreement the following terms are used, their meaning shall be 
as follows unless the context clearly requires otherwise: 

Agreement or Contract--The Funding Agreement to which this "Exhibit 'A' 
Standard Conditions" is appended. 

Days--Calendar days unless otherwise expressly indicated. 

Year--Calendar year unless otherwise expressly indicated. 

Cross-cutting Federal Authorities--Federal laws and Executive Orders that apply 
in federal financial assistance programs, or to projects and activities receiving federal 
financial assistance, regardless of whether the statute authorizing the assistance makes 
them applicable. They are sometimes referred to as "cross-cutters". 

Eligible Project Costs--Those project costs which are eligible for funding under 
applicable State and Federal law. 

Fiscal Agent--A bank, which includes savings banks, savings and loan 
----associations, credit unions and -trust-eompanies 1-or any other financial institution or--- -

entity approved by State responsible for funds deposited for the repayment of all 
amounts due to State under the terms of this Agreement. 

Force Account--The use of Supplier's own employees or equipment, for 
planning, engineering, design, construction or construction related activities on the 
Project. 

Grant Amount-- The aggregate amount of the Grant disbursed to Supplier under 
this Agreement. The Grant Amount is characterized as a subsidized loan principal 
amount, as authorized by 42 U.S.C. 300j-12(d), is not intended and shall not be 
characterized as a federal subgrant. 

Principal Amount of the Loan --The total amount disbursed to Supplier under this 
Agreement less any Grant Amount disbursed and any amount of such total amount 
disbursed that may have been repaid or remitted to State by Supplier. 

Project Completion Date--The date that is determined by Article A-8, hereof. 
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Public Water System or Public Water Supply System--A system for the provision 
to the public of water for human consumption, as defined in Part 12, Chapter 4 
(commencing with Section 116270), of Division 1 04 of the Health and Safety Code, as it 
may be amended from time to time. ' 

ARTICLE A-2. TERM OF AGREEMENT 

Subject to the provisions of Article A-7, this Agreement shall become effective on 
the Date of Execution and shall remain in effect until the Principal Amount of the Loan, 
all interest thereon, and any other sums of money due to State under this Agreement, 
have been paid in full or until the expiration of the period of time required for operation 
and maintenance of the Project, as set forth in Section 12 of this Agreement, whichever 
shall occur last (the "Term of Agreement"). 

----ARflet:E-A-3-. -B.A-Sie-eeNIJI"fle>NS-!3R~e~E>~NI 

State shall have no obligation to disburse the Funding, or any portion thereof, 
-----~unless-and-t:Jntii-Stlpplierhas-done-all-ofth-e-followin·g: 

(a) Supplier's governing body has taken action authorizing it to borrow the 
Loan and to enter into this Agreement, and designating a representative to execute this 
Agreement and to sign claims for Disbursements (as defined in Article A-6(b), hereof); 

(b) Supplier has dedicated a source of revenue for repayment of the Principal 
Amount of the Loan plus all interest accrued; 

(c) Supplier has executed all documents required to provide the security 
-- --- -required-by-Article B-3,--hereof;- _._ - - - - --- ----

(d) Supplier has executed a Deposit Account Maintenance Agreement 
substantially in the form of Attachment 2 to this Agreement; and Supplier has 
established all accounts required by the Deposit Account Maintenance Agreement; 

(e) Supplier has engaged the services of a Fiscal Agent and the Fiscal 
Services and Deposit Account Control Agreement has been fully executed as required 
by Section 13 of this Agreement; and 

(f) Supplier has submitted an initial budget summary to State substantially in 
the form of Attachment 3 to this Agreement and said initial budget summary has been 
approved by State. 

Determination of Supplier's satisfaction of the conditions of this Article A-3 is at 
the sole discretion of State. 
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ARTICLE A-4. COMPLIANCE WITH LAWS, REGULATIONS, AND PERMIT 
REQUIREMENTS 

Supplier shall at all times comply with, and require its contractors and 
subcontractors to comply with, all applicable federal and state laws, rules and 
regulations, permits, and all applicable local ordinances, specifically including, but not 
limited to, environmental, procurement and safety laws, rules, regulations, permits, and 
ordinances. 

ARTICLE A-5. PROJECT CHANGES 

The Project shall be constructed in accordance with the plans and specifications 
as approved by State on February 15. 2012. Supplier shall not make any change in the 
Project, or issue any change order to a contractor which affects the treatment process, 
would increase the capacity of any project component, causes a significant change in 

---------+1he-location-of-any-project-component;-oraffe-cts-th-e-timel~rcompletiun-ot-the-!3roje-ct·-, -----
without receiving prior written approval from State. 

------~su pplier-may-request-a-one•time-increase-in-the-Ftmding~Sach-req aest-shall-b-e 
based upon the final accepted construction bids. Such request may be granted or 
denied at the sole discretion of State. 

Supplier shall not use any funds from any contingency allotment without 
receiving prior written approval from State. 

ARTICLE A-6. DISBURSEMENTS BY STATE 

(a) Claims. Supplier shall request Disbursement by submitting to State a 
-- - -claim(s)-for-incurred 51igible Project-Gosts~ -A Glaim-for Disbursement (as- defined-in ----- -

Article A-6(b)) shall be provided in the form of Attachment 4 to this Agreement. A 
claim shall be submitted no less frequently than quarterly, but no more frequently than 
once a month. Claim submission shall commence not later than six months 
following the Date of Execution. Each claim shall include: 

(1) a statement of Eligible Project Costs that have been incurred for 
work performed in constructing the Project during the period identified in the particular 
claim; 

(2) a statement of Eligible Project Costs that have been incurred for 
the Project during the period identified in the particular claim, including, but not limited 
to, legal, engineering, and administrative fees associated with the Project; and 

(3) copies of invoices and receipts supporting such statements. 

(b) Disbursements. Following the review and approval of a claim by State, 
State will disburse to Supplier an approved amount, subject to the availability of funds 
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(each, a "Disbursement"). All Disbursements, and any and all interest earned by 
Supplier on the Disbursements, shall be used solely to pay Eligible Project Costs. The 
Loan shall be disbursed before the Grant is disbursed. 

(c) Rejection of Claims. State may reject a claim if: 

(1) It is submitted without signature; 

(2) It is submitted under signature of a person other than Supplier's 
duly authorized representative; 

(3) Supplier fails to timely submit a final claim within the time period 
specified in Article A-6(f), hereof; 

(4) Not submitted in accordance with subpart (a) of this Article A-6; or 

(5) Contains costs incurred after the Project Completion Date (as 
defined in Article A-8, hereof). 

State will notify Supplier of any claim so rejected, and the reasons 
therefore. 

(d) Correction of Claims. A claim containing a mathematical error will be 
corrected by State, after telephone notification to Supplier; and will thereafter be treated 
as if submitted in the corrected amount. State will provide Supplier with notification of 
the corrected claim. 

(e) Adjustments to Claims. State will notify Supplier by certified or registered 
----mail, whenever, upon-review-of-a-claim, State determines that any portion-or portions of -

the costs claimed: 

(1) Are ineligible to be financed by the Safe Drinking Water State 
Revolving Fund under Federal or State law, or the terms of this Agreement, 

(2) Do not constitute costs approved by State for financing under the 
terms of this Agreement; 

(3) Are not supported by invoices or receipts acceptable to State; or 

(4) Contains costs incurred after the Project Completion Date (as 
defined in Article A-8,-hereof). 

Supplier may, within thirty (30) days of the date of receipt of such notice, 
submit additional documentation to State to cure such deficiency(ies). If Supplier fails 
to timely submit adequate documentation curing the deficiency(ies), State will adjust the 
pending claim by the amount of the ineligible and/or unapproved cost(s). Supplier may 
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continue to submit additional documentation in support of rejected cost(s) and may 
include such cost(s) with additional supporting documentation on a subsequent claim. 

(f) Final Claim and Disbursement. Supplier shall submit a final claim not 
later than six (6) months from the Project Completion Date, as set forth in Article A-8, 
hereof. In addition to the information required by subpart (a) of this Article A-6, the final 
claim shall include: 

(1) A statement of full written disclosure of all sources and amounts of 
funds contributed to the Project; 

(2) A certification by Supplier's Contract Manager that the data 
disclosed is true and correct; 

(3) Proof of a Recorded Notice of Completion; and 

(4) · A fully executed "Final Releas.e." intheform of-Attachment 5 .. 

---------~8houlcl-Sl:ll3131ier-faiHrYmake-the-ftJII-disclostJre-and-certification-requ ire-d 
by subparts (1) and (2) of this paragraph (f), or should State become aware through any 
means that Supplier did not disclose all funding sources for the Project; the project 
funding may be referred to State Department of Finance for a full project audit. 

Commencement of repayment of the Principal Amount of the Loan and interest 
pursuant to Article A-13, hereof, may be required prior to the final Disbursement. 

(g) Force Account. Supplier may use its own employees for engineering 
including development of plans and specifications; legal; and administrative costs, as 

-provided for-in Supplier's-initial budget- summary, as required by Artiele A-3(f)1 hereof~ - - -
Supplier may use its own employees for construction or construction related activities if 
Supplier has obtained prior State approval. 

If Supplier is using the services of its own employees, Supplier shall establish 
accounts and maintain records which reasonably document all employee hours and 
costs charged to the Project and the associated tasks performed by each employee. 

ARTICLE A-7. WITHHOLDING OF LOAN AND GRANT DISBURSEMENTS BY 
STATE AND CANCELLATION OF AGREEMENT 

(a) Conditions for Withholding. If State determines that the Project is not 
being carried out substantially in accordance with the provisions of this Agreement or 
that Supplier has failed in any other respect to comply with the terms and conditions of 
this Agreement, State shall give written notice to Supplier of such failure to comply. If 
Supplier does not cure any such failure to State's satisfaction within thirty (30) calendar 
days of receipt of such notice, State may withhold from Supplier all or any portion of the 
Loan and/or Grant and take any other action that it deems necessary to protect its 
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interests, including but not limited to declaring Supplier in default as set forth in Article 
A-27, hereof, or canceling this Agreement pursuant to subpart (b) of this Article A-7. 

(b) Withholding Entire Funding. If State determines to withhold the entire 
Funding from Supplier pursuant to subpart (a) of this Article A-7, notice of such a 
determination shall constitute a notice of cancellation of this Agreement, and this 
Agreement shall no longer be binding on any party hereto. Said notice of cancellation 
shall be sent to Supplier by certified or registered mail, and shall be effective upon 
receipt. 

(c) Withholding Balance of Loan and/or Grant. Where a portion of the 
Funding has been disbursed to Supplier and State has determined to withhold the 
balance of the Loan and/or Grant, State shall notify Supplier in writing, via certified or 
registered mail, that State is withholding the balance of the Loan and/or Grant from 
Supplier, pursuant to subpart (a) of this Article A-7. In such event, Supplier is deemed 

-----,ro-b-eifTdeiaultam:l--subject-tothe provisions of-ATticleA-=27-;-hereof. · 

ARTICLE A-8. TIMING OF PROJECT 

(a) Supplier shall complete the Project not later than three (3) years from the 
Date of Execution. Supplier's failure to complete the Project within the specified time 
period may, at the option of State, be considered a material breach of this Agreement 
and may be treated as a default under Article A-27, hereof. 

(b) Within 15 days following completion of the Project, Supplier shall certify to 
the local District Office of the State of California Department of Public Health that the 
Project is complete and ready for final inspection. Supplier's certification, as required 
by this subpart (b), shall be substantially in the form provided by State and attached 

-heretoas-Attachment6tothisAgreement---- ---- --

(c) State will conduct a final inspection and certify that the Project is 
complete. Supplier shall not place the Project into operation prior to State's 
certification. 

(d) The date of State's certification or the date set forth in subpart (a) of this 
Article A-8, whichever shall occur first, shall be the "Project Completion Date" for 
purposes of this Agreement. 

ARTICLE A-9. SUPPLIER'S CONTRACTS 

Supplier shall be solely responsible for resolution of any and all disputes arising 
out of or related to Supplier's contracts for construction of the Project, including but not 
limited to bid disputes and payment disputes with Supplier's contractors and 
subcontractors and shall provide appropriate releases (as set forth in Title 15 of the 
Civil Code) as may be requested by State. 



ARTICLE A-1 0. AUDIT AND INSPECTION OF BOOKS AND RECORDS 
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(a) Upon execution of this Agreement and until 3 years following final 
Disbursement, pursuant to Government Code Section 8546.7, the contracting parties 
shall be subject to the examination and audit by State or any agent thereof. Parties are 
also subject to examination and audit of the United States Environmental Protection 
Agency, the Comptroller General of the United States, and the United States Office of 
the Inspector General, with respect to all matters connected with the performance of 
this Agreement, including, but not limited to, the cost of administering this Agreement. 
If any litigation, claim, negotiations, audit or other action is commenced before the 
expiration of said time period, all records must be retained until such action is resolved, 
or until the end of said time period, whichever shall later occur. All records of Supplier 
relating in any way to funding received pursuant to this Agreement shall be preserved 
for this purpose. 

-------€13j-8l::IFiA§-Fe§l:llar-effiee-heurs-,eaeh-of-the-parties-hereto-and-th-eir--clul
authorized representatives shall have the right to inspect and to make. copies of any. .. 
books, records, or reports of either party pertaining to this Agreement or matters related 

-----l"lerete~~ash-ef-the-j3arties-herete-s-hall-maintain-and-shall-make-available-at-all-times-----

for such inspection accurate records of all its costs, disbursements, and receipts with 
respect to its activities under this Agreement. Failure or refusal by Supplier to comply 
with this provision shall be considered a material breach of this Agreement, and State 
may declare Supplier in default as set forth in Article A-27, withhold Disbursements to 
Supplier, or take any other action it deems necessary to protect its interests. The 
provisions of this subpart (b) shall be effective until expiration of the time period 
provided in subpart (a) of this Article A-1 0. 

ARTICLE A-11. STATEMENT OF PRINCIPAL AMOUNT OF LOAN 

(a) Transmission of Statement to Supplier. Within sixty (60) days after the 
final Disbursement, State shall transmit to Supplier a written statement setting forth the 
Principal Amount of the Loan. 

(b) Remittance of Funds by Supplier. Within thirty (30) days from the final 
Disbursement, Supplier shall remit to State any funds that were disbursed under this 
Agreement and were not utilized to pay Eligible Project Costs or were otherwise not 
valid Disbursements pursuant to the terms and conditions of this Agreement. 

Such remittance to State shall not constitute repayment of any part of the 
Principal Amount of the Loan, but shall be deemed to be a return to State of part of the 
funds disbursed. 
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During construction, Supplier shall pay interest to State at the rate specified in 
Section 9 of this Agreement on all Disbursements of the Loan. Interest on 
Disbursements of the Loan shall not be deferred. 

State will invoice Supplier semiannually for interest accrued during the Project 
construction period. Interest on each Disbursement of the Loan shall be calculated 
using the fraction x/365 times the Rate of Interest, where xis the number of calendar 
days remaining in the semiannual period from the date on which the Disbursement of 
the Loan was made. Interest accrued during the construction period is due and 
payable within thirty (30) days of the date of the invoice. 

ARTICLE A-13. REPAYMENT OF PRINCIPAL AMOUNT OF LOAN AND INTEREST 

(a)--Terms ·Of Repayment-:-State w1ll--m-voice Supplier semiannuallyfor 
principal and any inter.estpayments (the "P&I lnvo.ice"). The P&l lnvo.ice.swULincJude.a " .. 
statement of the then Principal Amount of the Loan, the amount of the payment which 

-----constitote-s-pTin-cipal-to-btrpaid0{rn:J-tl1e amountof-the payment wnlen constltut=es,_-----------
interest, if any, to be paid. 

Supplier shall make semiannual payments to State no later than January 
1 and July 1 of each year until the Principal Amount of the Loan is repaid in full. 
Principal and interest payments shall commence no later than one (1) year from the 
Project Completion Date. Supplier shall make level semiannual payments based on a 
standard (semiannual payment loan amortization method to be determined by State. 
The standard amortization method shall incorporate the Principal Amount of the Loan 
as determined by Article A-11, hereof, the Loan Repayment Term specified in Section 

--10 ofthis Agreement;-and the Rate of Interest, as-specified in Section 9 ofthis- - ---
Agreement. The final semiannual payment shall be in an amount equal to the then 
outstanding Principal Amount of the Loan, plus any remaining unpaid accrued interest. 
Interest on the Principal Amount of the Loan shall not be deferred. 

Unless earlier payment is required by the terms of this Agreement, the 
Principal Amount of the Loan, interest, Delinquent Interest, and any other charges or 
fees shall be due and payable 20 years from the due date of the first P&l Invoice. 

(b) Advance Payment Option. Supplier may make advance payment against 
principal without penalty, provided that any such advance payment shall be applied first 
to interest then owed and then to principal, and provided further, that any such payment 
shall not relieve Supplier of its obligations to make payments in the amount and at the 
time specified in subpart (a) of this Article A-13 until the Principal Amount of the Loan is 
repaid in full. Any advance payment must be coordinated with State prior to the making 
of any such payment to ensure proper credit to Supplier's account. 
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Any payment of principal and/or interest required to be paid by Supplier to State 
pursuant to this Agreement which remains unpaid after it becomes due and payable 
shall be delinquent. Delinquent interest charges shall be in addition to any other 
charges or payments owing State from Supplier and shall accrue at the rate of one 
tenth of one percent (0.1 %) per day, on the amount of such delinquent payment, for 
each day it remains unpaid past the tenth (1Oth) day after the date payment was due 
(the "Delinquent Interest"). The Delinquent Interest assessed will not be added to the 
Principal Amount of the Loan but will be treated as a separate account and obligation of 
Supplier. Delinquent Interest shall accrue on the total payment amount from the due 
date of payment through the date payment is made. Any payment by Supplier under 
terms of this Agreement is deemed to have been made when it is received by State. 

ARTICLE A-15. ACCOUNTING AND DEPOSIT OF DISBURSEMENTS 

(a) .. Separate . .Accounting of Disbursements and Interest; Records .. SuppJiec .,,,,". 
shall account for Disbursements received separately from all other Supplier's funds. 

------;Supplier-shall-maintain-accotmting-procedtlres-that-are-in-accordance-with-<3-enerally-----
Accepted Accounting Principles. Supplier shall keep complete and accurate records of 
all receipts, Disbursements, and interest earned on the Disbursements. Invoices must 
be maintained for a period of at least three (3) years following final Disbursement. All 
other records must be maintained for the Loan Repayment Term. 

Supplier shall require its agents, contractors and subcontractors to 
maintain books, records, and other documents pertinent to their work in accordance 
with Generally Accepted Accounting Principles. Records are subject to inspection by 
State at any and all reasonable times. 

(b) Disposition of Funds Disbursed. In addition to specific requirements set 
forth in this Agreement, all Disbursements shall be deposited, administered, and 
accounted for pursuant to all provisions of law applicable to Supplier. 

(c) Interim and Final Audits. In addition to the provisions of Article A-1 0, at 
any time following the Date of Execution and until completion of the Project, or final 
Disbursement, whichever shall occur last, State reserves the right to conduct an audit of 
Supplier's disposition of the Funding. After completion of the Project, State may require 
Supplier to conduct a final audit at Supplier's expense; such audit to be conducted by 
and a report prepared by an independent Certified Public Accountant. 

Failure or refusal by Supplier to comply with these provisions shall be considered 
a material breach of this Agreement and State may elect to pursue any remedies 
included but not limited to those provided in Article A-7, hereof. 
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State shall have the right but not the duty to inspect the work being performed on 
the Project at any and all reasonable times during the Term of Agreement. This right 
shall extend to inspection of any portion of the Project under control of Supplier's 
contractor and/or subcontractors, and Supplier shall include provisions ensuring such 
access in all its contracts or subcontracts related to the Project. 

ARTICLE A-17. PROHIBITION AGAINST DISPOSAL OF PROJECT WITHOUT 
STATE PERMISSION 

During the Term of Agreement: 

(a) Supplier shall not sell, abandon, lease, transfer, exchange, mortgage, 
hypothecate, or encumber in any manner whatsoever all or any portion of any real or 

-----c--------cother-prop-ertyrn-e-ces-s-arily-cunmrcte-a--urused in conjunction wittrtneProject, or wrm-----
·.··· .. Supplier's service of domestic water, without prior written consent of State. State may ,,,, ~ , . 

require as a condition of such consent, that Supplier's proceeds from any such 
-----,disposition-of-an~rreal-orpersonal-propert~,rb-e-transferrerd-m--Sta-re-to!Je applied-to 

Supplier's indebtedness under this Agreement. 

(b) Supplier shall not take any action, including but not limited to actions 
relating to user fees, charges and assessments that could adversely affect the ability of 
Supplier to make timely payments or to otherwise meet its obligations under this 
Agreement. 

ARTICLE A-18. NONDISCRIMINATION CLAUSE 

- During the Term of Agreement, Supplier, its contractors and subcontractors shall---
not deny this Agreement's benefits to any person on the basis of religion, color, ethnic 
group identification, sex, age, physical or mental disability, nor shall they discriminate 
unlawfully against any employee or applicant for employment because of race, religion, 
color, national origin, ancestry, physical handicap, mental disability, medical condition, 
marital status, age or sex. Supplier, its contractors and subcontractors shall ensure that 
the evaluation and treatment of employees and applicants for employment are free of 
such discrimination. 

Supplier, its contractors and subcontractors shall comply with the provisions of 
the Fair Employment and Housing Act (Government Code Section 12900 et seq.), the 
regulations promulgated thereunder (California Code of Regulations, Title 2, Section 

· 7285.0 et seq.), the provisions of Article 9.5, Chapter 1, Part 1, Division 3, Title 2 of the 
Government Code (Government Code Sections 11135-11139.7) and the regulations or 
standards adopted by the awarding State Agency to implement such article. 

By signing this Agreement, Supplier assures State that it shall comply with the 
requirements of the Americans with Disabilities Act (ADA) of 1990, (42 U.S.C. 12101 et 
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seq.), which prohibits discrimination on the basis of disability, as well as all applicable 
regulations and guidelines issued pursuant to the ADA; the Civil Rights Act of 1964, as 
amended, 42 U.S.C. 2000d (1988) et seq.; Section 504 of the Rehabilitation Act of 
1973, as amended, 29 U.S.C. 794 (1989); Federal Water Pollution Control Act 
Amendments of 1972, Pub.L. No. 92-500, 86 Stat 816; and the Age Discrimination Act 
of 1975, as amended, 42 U.S.C. 6102 (1994); together with all applicable regulations 
and guidelines adopted to implement same (collectively, the "Anti-Discrimination 
Laws"). 

Supplier agrees to collect and maintain information to show compliance with the 
Anti-Discrimination Laws including a list of discrimination complaints, reports of any 
compliance reviews conducted by other agencies descriptions of any pending 
discrimination-based lawsuits and data on the racial, ethnic, national origin, sex and 
handicap characteristics of the population it serves. 

Supplieragre-es-to-coop-erate-with-State-in-all-m-ann-er-n-e-c-essarvto permit State 
to adequately report to the United States Environmental Protection Agency on 
Supplier's compliance with the Anti-Discrimination Laws. 

Supplier, its contractors and subcontractors shall give written notice of their 
obligations under this Article A-18 to labor organizations with which they have a 
collective bargaining or other agreement. 

Supplier's signature on this Agreement shall constitute a certification under the 
penalty of perjury under the laws of the State of California that Supplier has, unless 
exempted, complied with the nondiscrimination program requirements of Government 
Code Section 12990, and Title 2, California Code of Regulations Section 8103. 

-Supplier-shall include the-nom:liscrimination and compliance provisions-ofthis-- -
Article A-18 in all contracts and subcontracts to perform work on the Project. 

ARTICLE A-19. WORKERS' COMPENSATION CLAUSE 

Supplier affirms that it is aware of the provisions of Section 3700 of the Labor 
Code, which requires every employer to be insured against liability for workers' 
compensation or to undertake self-insurance in accordance with the provisions of that 
code, and Supplier affirms that it will comply with such provisions before commencing 
the performance of the work under this Agreement and will make its contractors and 
subcontractors aware of this provision. 

ARTICLE A-20. SUCCE;SSORS AND ASSIGNS 

This Agreement and all of its provisions shall inure to the benefit of, apply to, and 
bind the heirs, successors and assigns of the parties hereto. No assignment or transfer 
of this Agreement or any part hereof by Supplier shall be valid unless and until it is 
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approved in writing by State and made subject to such reasonable terms and conditions 
as State may impose. 

ARTICLE A-21. STATE TO BE HELD HARMLESS 

Supplier shall indemnify, hold harmless, protect and defend State and its 
officers, employees, agents and representatives from loss, suits, actions or claims 
brought for, or on account of violation of laws, ordinances, rules, or regulations, or 
injury, damage, or loss, including death, caused by acts or omissions of Supplier, its 
employees, contractors, or agents; or in any way arising from, or related to the Project. 

ARTICLE A-22. REMEDIES NOT EXCLUSIVE 

The use by either party of any remedy specified herein for the enforcement of 
this Agreement is not exclusive, and shall not deprive the party using such remedy of, 

-----,ar-limit-the-application-of~an~roth-erTemedy providecnrylaw. 
· ;, -- .. ,.<, : .. ~ . , ~- .• _., ·; :.r'.l 1 

ARTICLE A-23. AMENDMENTS 

This Agreement may be amended only by mutual written agreement signed by 
the parties hereto. Requests by Supplier for amendments must be in writing stating the 
amendment request and the reason for the request. 

ARTICLE A-24. WAIVER OF RIGHTS 

It is the intention of the parties hereto that from time to time either party may 
waive any of its rights under this Agreement unless contrary to law. Any waiver by 
either party hereto of rights arising in connection with this Agreement shall not be 
deemed to be a waiver with respect to any otherrights-or matters.- - - -----

ARTICLE A-25. DISPUTE CLAUSE 

Any dispute that Supplier may have regarding the performance of this 
Agreement including, but not limited to, claims for Disbursements or extensions of time, 
shall be submitted to State's Contract Manager identified in Section 14 of this 
Agreement. State's Contract Manager may make findings and recommendations and 
shall transmit a copy of any such findings and recommendations to the Chief (as 
defined in Section 14, hereof) who shall make a decision. Such decision shall be 
written and transmitted to Supplier by certified or registered mail, and shall be final and 
conclusive. 

ARTICLE A-26. PERFORMANCE AND ASSURANCES 

Supplier agrees to faithfully and expeditiously perform or cause to be performed 
all Project work as described in the final plans and specifications as submitted and 
approved, or as later amended and approved by State under this Agreement and to 
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apply funds received only to Eligible Project Costs and to operate and maintain the 
Project in accordance with applicable provisions of the law. 

ARTICLE A-27. DEFAULT PROVISIONS 

(a) Supplier will be in default under this Agreement if any of the following 
occur (each, an "Event of Default"): 

(1) Supplier's failure to pay any installment when due, or the entire 
indebtedness to State when due at the designated due date; 

(2) Supplier's failure to make any remittances required by this 
Agreement; 

(3) Supplier's material breach of this Agreement, or any supplement or 
--~--amer~dmenUle~etG,Gr-aRy-Gtl'ler-a§lreemeAt-13etweeA--Sul3131ier-aAEI--8t-ate-evieleneifl§-c:>f-----

securing Supplier's obligations under this Agreemeht; ,,., .. 

---------~(4-)-Supplier:'s-makiRQ-Gf-aRy-false--war:r:anty,rej9reseAtatien,-er'--------~ 
statement with respect to the Project or with respect to, or as required by, the terms of 
this Agreement; 

(5) Loss, theft, damage or impairment to any collateral given as 
security under this Agreement; 

(6) Seizure of, or levy on any collateral given as security under this 
Agreement; and/or 

______ (7)_ __ Qjssolution or cessation of operations by. Supplier, .termination of--- -
Supplier's existence, insolvency of Supplier, or filing of a voluntary or involuntary 
bankruptcy petition by or on behalf of Supplier. 

(b) When an Event of Default occurs, State shall give Supplier notice of 
default. Supplier shall have thirty (30) calendar days from the date of such notice to 
cure the default. If Supplier fails to timely cure the default to the satisfaction of State, 
State may do any or all of the following: 

(1) Declare that the aggregate amount of all Disbursements made by 
State, including any portion of the Grant, shall be deemed the Loan, and shall be repaid 
to State in accordance with the terms of this Agreement; 

(2) Declare Supplier's obligations immediately due and payable, with 
or without demand or notice to Supplier, which Supplier expressly waives; 

(3) Terminate any obligation of State to make further Disbursements; 
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(4) Exercise all rights and remedies available to a secured creditor 
after default1 including, but not limited to, the rights and remedies of secured creditors 
under the Uniform Commercial Code; 

(5) Perform any of Supplier's obligations under this Agreement for 
Supplier's account; 

(6) Notwithstanding the provisions of Section 5, hereof, commencing 
from the date of each Disbursement, apply the Rate of Interest specified in Section 9, 
hereof, to all Disbursements made by State, including any portion of the Grant; and/or 

(7) Take any other action it deems necessaryto protect its interests. 

(c) Supplier agrees that any remedy provided in this Agreement is in addition 
to and not in derogation of any other legal or equitable remedy available to State as a 

-----result-of---a-bre-ach-of-th·is-A-greremtmt-by5upplier, whether sucnoreacn occurs 5ef'o~r~e-o~r~----
after completion of the Project. " , , , , , . 

-------(-d}--No-waiver-by-State-of-an~rbre-ach-an:Jeiault wiWoe a waiver of any otner 
breach or default. 

ARTICLE A-28. DRUG-FREE WORKPLACE CERTIFICATION 

By signing this Agreement, Supplier hereby certifies under penalty of perjury 
under the laws of the State of California that Supplier will comply with the requirements 
of the Drug-Free Workplace Act of 1990 (Government Code Section 8350 et seq.) and 
will provide a drug-free workplace by taking the following actions: 

-- (a) -Publish a statement-notifying employees that unlawful manufacture,---
distribution, dispensation, possession, or use of a controlled substance is prohibited 
and specifying actions to be taken against employees for violations; 

(b) Establish a Drug-Free Awareness program to inform employees about all 
of the following: 

(1) The dangers of drug abuse in the workplace; 

(2) The person's or organization's policy of maintaining a drug-free 
workplace; 

(3) Any available counseling, rehabilitation and employee assistance 
programs; and 

(4) Penalties that may be imposed upon employees for drug abuse 
violations. 



(c) Every employee who works on the Project: 

Page 23 of 48 
SRF12CX103 

(1) Will receive a copy of Supplier's drug-free policy statement; and 

(2) Will agree to abide by terms of Supplier's statement as a condition 
of employment on the Project. 

This Agreement may be subject to suspension of payments or termination, or 
both, and Supplier may be subject to debarment if State determines that (1) Supplier 
has made a false certification, or (2) Supplier violates the certification by failing to carry 
out the requirements of this Article A-28. 

ARTICLE A-29. CONFLICT OF INTEREST--CURRENT AND FORMER STATE 
EMPLOYEES 

--~---~cC>·~F>F>Iier-sMall-eomj3ly-with-,and-shall-reqt1ire-that-all-ot-its-owners-;-officers-, ------
.directors1agents, representatives and employees are at all times in compJiance with, ·,·- ,·' i"C 

currently applicable laws and regulations pertaining to conflicts of interest of current and 
-----foFmer-state-emf:>leyees-,-inel ~Eiing-b~:~t-not-Hmited-to-Government-eode-Sections-1-E)§e-et----~ 

seq. and 87100 et seq.; Public Contract Code Section 10410 et seq.; and California 
Code of Regulations, Title 2, Sections 18700 et seq. 

ARTICLE A-30. ADDITIONAL INSURED 

Supplier agrees that for any policy of general liability insurance concerning the 
construction of the Project, it will cause, and will require its contractors and 
subcontractors to cause, a certificate of insurance to be issued showing State, its 
officers, agents, employees, and servants as additional insured; and shall provide State 

. with a copy ot all such certificates prior to the commencement of construction of the 
Project. 

ARTICLE A-31. PROHIBITED USE OF STATE FUNDS FOR SOFTWARE 

Supplier certifies that it has appropriate systems and controls in place to ensure 
that the Funding will not be used in the performance of this Agreement for the 
acquisition, operation or maintenance of computer software in violation of copyright 
laws. 

ARTICLE A-32. LABOR COMPLIANCE 

Supplier shall comply with all applicable provisions of Labor Code, Division 2, 
Part 7, Chapter 1, Article 2, commencing with Section 1770 and implementing 
regulations regarding labor compliance monitoring and prevailing wage requirements. 
Supplier's failure or refusal to comply with this requirement shall be considered a 
substantial breach of this Agreement. 



ARTICLE A-33. DAVIS-BACON ACT COMPLIANCE 
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Supplier understands and acknowledges that Pub.L 111-88 and Section 1450(e) 
of the Safe Drinking Water Act (42 U.S. C. 300j-9(e)) make applicable provisions of 
sections 3141-3144, 3146, and 3147 of Title 40 of United States Code ("Davis-Bacon 
Act") and applicable regulations and guidance regarding wage rates payable to laborers 
and mechanics employed by contractors and subcontractors on the Project. 

Supplier agrees to comply with all applicable Davis-Bacon Act requirements for 
all Project construction or construction related activities occurring on or after 
October 30, 2009. 

On or after the Date of Execution, Supplier agrees to include, or cause to be 
included, in full, the applicable language set forth in Attachment 7, hereof, in all Project 
bid solicitation documents and in all Project contracts and subcontracts in excess of 

'---------$2~CJ(J(J--e-ntered--Jnto---mrtheclctual constrrrctlorr;crlteration am:l1or repair, inclua'+-in"'g.------. -------
.painting.and.decorating.of any Project component. , , , ... , . . . ,,,., .... 

Sappliershall-send-a-repurt-to-State-at-th-e-en-d-uf-each-calendarquarter-and-u 
a form acceptable to State, in which Supplier shall certify to State that all applicable 
Davis-Bacon Act requirements for the Project are being complied with, including, 
without limitation, the requirement that Supplier certify to State that Supplier is collecting 
and reviewing certified Davis-Bacon payrolls from Supplier's construction contractors. 
Supplier's failure to provide the quarterly reports required by this Article A-33 may 

result in State's withholding Disbursements until the reports are provided in a form 
acceptable to State; 

ARTICLE A-34. NEW RESTRICTIONS ON LOBBYING 

If Supplier receives $100,000 or more in federal funds disbursed under this 
Agreement, Supplier agrees to comply with all requirements of Title 40 CFR Part 34 
"New Lobbying Requirements", as the same may be amended from time to time, and to 
include, or cause to be included, in full, the language set forth in Exhibit "E" hereof, in 
all. Project contracts and subcontracts. 

ARTICLE A-35. SINGLE AUDIT ACT 

If Supplier receives $500,000 or more in federal awards in a year from any 
source, including federal funds disbursed under this Agreement, Supplier agrees to 
comply with all requirements of the Office of Management and Budget Circular A~133 
issued pursuant to the Single Audit Act, as the same may be amended from time to 
time. · 

_.·; 



ARTICLE A-36. ADDITIONAL REPORTING 
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Supplier acknowledges that, from time to time during the term of this Agreement, 
State may receive further guidance from the United States Environmental Protection 
Agency ("USEPA") which may require additional information/reporting from Supplier. 
Upon such guidance from USEPA, State will notify Supplier in writing. Upon 
notification, Supplier agrees to provide the requested information/reports to State in the 
time period specified. Supplier's failure to provide the requested information/report in 
the time specified may be deemed by State to be a material breach of this Agreement 
and may be treated as a default under Article A-27. 

ARTICLE A-37. DATA UNIVERSAL NUMBER SYSTEM (DUNS) 

Supplier shall maintain current DUNS registration(s) in the Dun & Bradstreet 
database (http://fedgov.dnb.com/webform) at all times during which they have active 

-----f,ederal-awards-fonde-d-with-8-afe-E>rinldng-Water StateR.evolv1ng Funa-funa=-s-. ~~~~~---;--~-



EXHIBIT B 

SECURITY REQUIREMENTS 

ARTICLE B-1 NO PRIORITY FOR ADDITIONAL LOANS 
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Supplier agrees that it shall not incur any additional indebtedness having any 
priority in payment over Supplier's obligations to State under this Agreement; and that it 
shall not give security in any facility or equipment, which are constructed or obtained 
under the terms of this Agreement, without obtaining prior written consent of State, 
which consent shall not be unreasonably withheld. 

ARTICLE B-2 RATES AND CHARGES 

Supplier agrees that it will levy and collect assessments or user charges as may 
----~b~e~n~ec_e_ssar_y_to_operate-al'"ld-to-maintaiR~tl"le-Pn~jest-aAEl-te-meet-tl9e-payments-of-the-----

Loan when due; and if for any reason, gross revenues prove insufficient to make ... 
payments due pursuant to this Agreement, Supplier agrees to raise sufficient funds 

____ ___.t'-'-hr._,o~ugbJncre.as_ad_user_cbar:ges-or-assessmeRtS-GF-aAy-ether-le§al-means-available-to-it----
to meet the Loan payments and to operate and to maintain the Project. 

ARTICLE B-3 SECURITY INTEREST 

Supplier pledges to repay the entire Principal Amount of the Loan, together with 
all interest thereon, as set forth in this Agreement, from its Water Fund rates, charges 
and assessments, and Supplier hereby pledges said Water Fund rates, charges and 
assessments as collateral (the "Collateral") to secure repayment of the Loan. Supplier 
hereby represents and agrees that its pledge of the Collateral shall create and 

__ con~titute a lien and security interest in the Collateral in accordance with the provisions
of Government Code Section 5450, et seq. 

By its signature to this Agreement, Supplier certifies that any revenue derived 
from property-related fees and charges needed for the Projector the debt associated 
with the Project, including but not limited to the Loan obligations under this Agreement, 
has been approved in accordance with Article XIII C and XIII D of the California 
Constitution (Proposition 218), or Supplier has obtained a legal opinion explaining why 
such procedures are not applicable. 

ARTICLE B-4 RESERVE FUND 

Supplier agrees to provide for the accumulation of necessary reserves (the 
"Reserve Fund") in accordance with Section 13 of this Agreement to assure that funds 
will be available to make the semiannual payments when due. At a minimum, a reserve 
of two (2) semiannual payments shall be accumulated during the first 1Q years of the 
Loan Repayment Term and thereafter be maintained at that level. The Reserve Fund 
shall be maintained and administered by the Fiscal Agent. 



ARTICLE B-5 LEGAL OBLIGATION 
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This Agreement and payment due hereunder, shall not in any way be construed 
to be a debt of the City of San Diego in contravention of any applicable constitutional or 
statutory limitations or requirements concerning the creation of indebtedness nor will 
anything contained in this Agreement constitute a pledge or obligation of general 
revenues, funds, or moneys for which City of San Diego is obligated to levy or pledge 
any form of taxation. 



ARTICLE C-1 SECURITY 

EXHIBIT C 

SPECIAL REQUIREMENTS 

Supplier grants to State· a security interest in the following: 
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(a) The Collateral, as more fully described in Article B-3, hereof; and 

(b) The Deposit Account, as more fully described in Section 13, hereof. 

State reserves the right to require, and Supplier agrees to provide, security in 
additional real and/or personal property which State determines is reasonably 
necessary to secure payment of Supplier's obligations under this Agreement. Supplier 

--~--shall-exectlte-any-and-all-doctlments-required-by-State-to-cre-ate-;-p-erfe-ct-and-maintain _____ _ 
State's security interest(s), including any amendments, modifications,· and/or new or 
revised documents which State determines are reasonably necessary to create, perfect, 

-----1maintain~preserve~and-protect-State1s-sectlrity-interest(s). 

ARTICLE C-2 ADDITIONAL REQUIREMENTS 

(a) Supplier agrees to maintain water rates and charges in amounts sufficient 
to generate and maintain annual gross revenues equal to at least 1.2 time its total 
annual debt service ("the Debt Coverage Ratio"); and agrees to maintain, at all times, 
the Debt Coverage Ratio until all amounts due to State under the terms of this 
Agreement have been repaid in full. Supplier expressly agrees to provide State with a 
copy of Supplier's certified financial statements evidencing Supplier's satisfaction of the 

- Debt Coverage Ratio within 20 days following State's written request. - - -- - - -

(b) The Loan, secured by the Collateral, shall constitute a "Parity Obligation" 
as defined in the certain Master Installment Purchase Agreement dated as of August 1, 
1998, by and between Supplier and the San Diego Facilities and Equipment and 
Leasing Corporation, as amended from time to time. 

(c) Supplier shall report annually to State headquarters, Technical Program 
Branch, Safe Drinking Water State Revolving Fund Program, the annual debt service 
coverage for both Parity Obligations and Subordinate Obligations (as defined in that 
certain Master Installment Purchase Agreement dated as of August 1, 1998) in the 
Comprehensive Annual Financial Report, until the Loan and any interest owed thereon, 
is fully repaid. 

(d) Commencing with construction of the Project and continuing throughout 
the reasonably expected useful life of the project (as provided in Section 12, hereof), 
Supplier is responsible for the implementation of practices substantially equivalent to 

'·, -,.,' 
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the urban water conservation "best management practices" of the California Urban 
Water Conservation Council. 

(e) Supplier shall notify State's San Diego District Office when the project is 
twenty-five percent (25%), fifty percent (50%), and seventy-five percent (75%) 
complete. 

(f) Supplier shall notify State's San Diego District Office prior to any start-up 
testing of the Project facilities. 

,; )"',, .. 



EXHIBIT D 

COMPLIANCE WITH DAVIS-BACON 

ARTICLE D-1. DAVIS-BACON PROVISIONS 
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Supplier is required to comply with all applicable Davis-Bacon Act requirements 
for all Project construction or construction related activities occurring on or after 
October 30, 2009. 

The USEPA Region 9 has provided guidance on the Davis-Bacon Act 
requirements, which is attached hereto as "Attachment 7" and incorporated herein by 
reference. As used in Attachment 7, the term "subrecipient" means Supplier, and the 
terms "State", "State recipient" and "recipient" each mean the State of California 
Department of Public Health. 

If Supplier is a governmental entity (including., without limitation, a city,,.county, 
city and county, or local agency), the applicable contract language that is required is set 

----~forth-ifl-8eetiofl-l-of-Attachment-7-. lf-&upplier-is-not-a-governmental-entity~the·-------~ 

applicable contract language that is required is set forth in Section II of Attachment 7. 



EXHIBIT E 

NEW RESTRICTIONS ON LOBBYING 

ARTICLE E-1. NEW RESTRICTIONS ON LOBBYING 

40 CFR Part 34 - New Restrictions on Lobbying 

Subpart A-General 

§34.1 00 Conditions on use of funds. 
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(a) No appropriated funds may be expended by the recipient of a Federal contract, 
grant, loan, or cooperative agreement to pay any person for influencing or attempting to 
influence an officer or employee of any agency, a Member of Congress, an officer or 

-----,emr;>leyee-ef-6ongress-;-or-an-employee-of-a-Member-ot-eongress-in-connection-with-, -----
.,,any of the following covered Federal actions: the awarding of any. Federal.contract, the. 

making of any Federal grant, the making of any Federal loan, the entering into of any 
----~eooper-ative-a§reemeAt-,-and-the-extension-;-eontinttation-;-renewal-;-amendment-;-or·------

modification of any Federal contract, grant, loan, or cooperative agreement. 

(b) Each person who requests or receives from an agency a Federal contract, grant, 
loan, or cooperative agreement shall file with that agency a certification, set forth in 
appendix A, that the person has not made, and will not make, any payment prohibited 
by paragraph (a) of this section. 

(c) Each person who requests or receives from an agency a Federal contract, grant, 
loan, or a cooperative agreement shall file with that agency a disclosure form, set forth 

. in appendix H, if such person has made or has agreed to make any payment using- -
nonappropriated funds (to include profits from any covered Federal action), which would 
be prohibited under paragraph (a) of this section if paid for with appropriated funds. 

(d) Each person who requests or receives from an agency a commitment providing for 
the United States to insure or guarantee a loan shall file with that agency a statement, 
set forth in appendix A, whether that person has made or has agreed to make any 
payment to influence or attempt to influence an officer or employee of any agency, a 
Member of Congress, an officer or employee of Congress, or an employee of a Member 
of Congress in connection with that loan insurance or guarantee. 

(e) Each person who requests or receives from an agency a commitment providing for 
the United States to insure or guarantee a loan shall. file with that agency a disclosure 
form, set forth in appendix B, if that person has made or has agreed to make any 
payment to influence or attempt to influence an officer or employee of any agency, a 
Member of Congress, an officer or employee of Congress, or an employee of a Member 
of Congress in connection with that loan insurance or guarantee. 



§34.1 05 Definitions. 

For purposes of this part: 
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(a) Agency, as defined in 5 U.S.C. 552(f), includes Federal executive departments and 
agencies as well as independent regulatory commissions and Government 
corporations, as defined in 31 U.S.C. 9101(1). 

(b) Covered Federal action means any of the following Federal actions: 

(1) The awarding of any Federal contract; 

(2) The making of any Federal grant; 

(3) The making of any Federal loan; 

(4) The entering into ofany cooperative agreement; and,. , 

----~.5) The extension,~c_ootinuation,_r_enewal,_amendmer:~t.,or-modificatior:~-of-aRy-~eEieFal-----~ 
contract, grant, loan, or cooperative agreement. 

Covered Federal action does not include receiving from an agency a commitment 
providing for the United States to insure or guarantee a loan. Loan guarantees and loan 
insurance are addressed independently within this part. 

(c) Federal contract means an acquisition contract awarded by an agency, including 
those subject to the Federal Acquisition Regulation (FAR), and any other acquisition 
contract for real or personal property or services not subject to the FAR. 

-- - - --- -

(d) Federal cooperative agreement means a cooperative agreement entered into by an 
agency. 

(e) Federal grant means an award of financial assistance in the form of money, or 
property in lieu of money, by the Federal Government or a direct appropriation made by 
law to any person. The term does not include technical assistance which provides 
services instead of money, or other assistance in the form of revenue sharing, loans, 
loan guarantees, loan insurance, interest subsidies, insurance, or direct United States 
cash assistance to an individual. 

(f) Federal loan means a loan made by an agency. The term does not include loan 
guarantee or loan insurance. 

(g) Indian tribe and tribal organization have the meaning provided in section 4 of the 
Indian Self-Determination and Education Assistance Act (25 U.S.C. 4508). Alaskan 
Natives are included under the definitions of Indian tribes in that Act. 
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(h) Influencing or attempting to influence means making, with the intent to influence, 
any communication to or appearance before an officer or employee or any agency, a 
Member of Congress, an officer or employee of Congress, or an employee of a Member 
of Congress in connection with any covered Federal action. 

(i) Loan guarantee and loan insurance means an agency's guarantee or insurance of a 
loan made by a person. 

U) Local government means a unit of government in a State and, if chartered, 
established, or otherwise recognized by a State for the performance of a governmental 
duty, including a local public authority, a special district, an intrastate district, a council 
of governments, a sponsor group representative organization, and any other 
instrumentality of a local government. 

(k) Officer or employee of an agency includes the following individuals who are 
-----em~leyed-by~an-ageney~: ---------------------------

·' \.< -·, 

(1) An individual who is appointed to a position in the Government under title 5, U.S. 
-----GeEie,iflell::IEiing-a-~esitieFI-tJflder-a-tem~erary-a~pointment~; ---------------

(2) A member of the uniformed services as defined in section 101 (3), title 37, U.S. 
Code; 

(3) A special Government employee as defined in section 202, title 18, U.S. Code; and, 

(4) An individual who is a member of a Federal advisory committee, as defined by the 
Federal Advisory Committee Act, title 5, U.S. Code appendix 2 . 

... (I) Person means an individual, corporation, company, association, authority, firm,-· - -
partnership, society, State, and local government, regardless of whether such entity is 
operated for profit or not for profit. This term excludes an Indian tribe, tribal 
organization, or any other Indian organization with respect to expenditures specifically 
permitted by other Federal law. 

(m) Reasonable compensation means, with respect to a regularly employed officer or 
employee of any person, compensation that is consistent with the normal compensation 
for such officer or employee for work that is not furnished to, not funded by, or not 
furnished in cooperation with the Federal Government. 

(n) Reasonable payment means, with respect to professional and other technical 
services, a payment in an amount that is consistent with the amount normally paid for 
such services in the private sector. 

(o) Recipient includes all contractors, subcontractors at any tier, and subgrantees at 
any tier of the recipient of funds received in connection with a Federal contract, grant, 
loan, or cooperative agreement. The term excludes an Indian tribe, tribal organization, 
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or any other Indian organization with respect to expenditures specifically permitted by 
other Federal law. 

(p) Regularly employed means, with respect to an officer or employee of a person 
requesting or receiving a Federal contract, grant, loan, or cooperative agreement or a 
commitment providing for the United States to insure or guarantee a loan, an officer or 
employee who is employed by such person for at least 130 working days within one 
year immediately preceding the date of the submission that initiates agency 
consideration of such person for receipt of such contract, grant, loan, cooperative 
agreement, loan insurance commitment, or loan guarantee commitment. An officer or 
employee who is employed by such person for less than 130 working days within one 
year immediately preceding the date of the submission that initiates agency 
consideration of such person shall be considered to be regularly employed as soon as 
he or she is employed by such person for 130 working days. 

-----tEJ~--8t-ate-meaAs---a--8t-ate-ef-tMe-HAited--8t-ates-;-the-8istriet-of-6oltlmbia-;-the·-. --------
Commonwealth of Puerto Rico, a territory or possession of the United States, .an.· 
agency or instrumentality of a State, and a multi-State, regional, or interstate entity 

-~---jhaving-gevemmentai-Eil1ties-anEl-!2)ewersc-. ----------------------

§34.11 0 Certification and disclosure. 

(a) Each person shall file a certification, and a disclosure form, if required, with each 
submission that initiates agency consideration of such person for: 

(1) Award of a Federal contract, grant, or cooperative agreement exceeding $100,000; 
or 

(2) An award of a F'ederalloan or a commitment providing for the United States to
insure or guarantee a loan exceeding $150,000. 

(b) Each person shall file a certification, and a disclosure form, if required, upon receipt 
by such person of: 

(1) A Federal contract, grant, or cooperative agreement exceeding $1 00,000; or 

(2) A Federal loan or a commitment providing for the United States to insure or 
guarantee a loan exceeding $150,000, 

Unless such person previously filed a certification, and a disclosure form, if required, 
under paragraph (a) ofthis section. 

(c) Each person shall file a disclosure form at the end of each calendar quarter in which 
there occurs any event that requires disclosure or that materially affects the accuracy of 
the information contained in any disclosure form previously filed by such person under 
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paragraphs (a) or (b) of this section. An event that materially affects the accuracy of the 
information reported includes: 

(1) A cumulative increase of $25,000 or more in the amount paid or expected to be paid 
for influencing or attempting to influence a covered Federal action; or 

(2) A change in the person(s) or individual(s) influencing or attempting to influence a 
covered Federal action; or, 

(3) A change in the officer(s), employee(s), or Member(s) contacted to influence or 
attempt to influence a covered Federal action. 

(d) Any person who requests or receives from a person referred to in paragraphs (a) or 
(b) of this section: 

_____ ,(j-)A-subco!'ltrc:act-exceeGlir~Q-$-'l-QQ,QQQ-at-aAy-tier-HAEfer-a-FeEfer-al-ee>ntr-aet~; --------~ 

(2) A subgrant, contract, or subcontract exceeding $100,000 at any tier under a Federal 
----~grant;~-~------------------------------------' 

(3) A contract or subcontract exceeding $100,000 at any tier under a Federal loan 
exceeding $150,000; or, 

(4) A contract or subcontract exceeding $100,000 at any tier under a Federal 
cooperative agreement, 

Shall file a certification, and a disclosure form, if required, to the next tier above. 

_(e) All disclo_sure forms, but not certifications, shall be forwarded from tier to tier ur~til 
received by the person referred to in paragraphs (a) or (b) of this section. That person 
shall forward all disclosure forms to the agency. 

(f) Any certification or disclosure form filed under paragraph (e) of this section shall be 
treated as a material representation of fact upon which all receiving tiers shall rely. All 
liability arising from an erroneous representation shall be borne solely by the tier filing 
that representation and shall not be shared by any tier to which the erroneous 
representation is forwarded. Submitting an erroneous certification or disclosure 
constitutes a failure to file the required certification or disclosure, respectively. If a 
person fails to file a required certification or disclosure, the United States may pursue 
all available remedies, including those authorized by section 1352, title 31, U.S. Code. 

(g) For awards and commitments in process prior to December 23, 1989, but not made 
before that date, certifications shall be required at award or commitment, covering 
activities occurring between December 23, 1989, and the date of award or commitment. 
However, for awards and commitments in process prior to the December 23, 1989 
effective date of these provisions, but not made before December 23, 1989, disclosure 
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forms shall not be required at time of award or commitment but shall be filed withitl 30 
days. 

(h) No reporting is required for an activity paid for with appropriated funds if that activity 
is allowable under either subpart B or C. · 

Subpart B-Activities by Own Employees 

§34.200 Agency and legislative liaison. 

(a) The prohibition on the use of appropriated funds, in §34.1 00 (a), does not apply in 
the case of a payment of reasonable compensation made to an officer or employee of a 
person requesting or receiving a Federal contract, grant, loan, or cooperative 
agreement if the payment is for agency and legislative liaison activities not directly 
related to a covered Federal action. 

(b) For purposes of paragraph (a) of this section, providing any information specifically; 
requested by an agency or Congress is allowable at any time. 

(c) For purposes of paragraph (a) of this section, the following agency and legislative 
liaison activities are allowable at any time only where they are not related to a specific 
solicitation for any covered Federal action: 

(1) Discussing with an agency (including individual demonstrations) the qualities and 
characteristics of the person's products or services, conditions or terms of sale, and 
service capabilities; and, 

(2) Technical discussions and other activities regarding the application or adaptation of 
the person's products orservices for an agency's use. 

(d) For purposes of paragraph (a) of this section, the following agencies and legislative 
liaison activities are allowable only where they are prior to formal solicitation of any 
covered Federal action: 

(1) Providing any information not specifically requested but necessary for an agency to 
make an informed decision about initiation of a covered Federal action; 

(2) Technical discussions rega'rding the preparation of. an unsolicited proposal prior to 
its official submission; and, 

(3) Capability presentations by persons seeking awards from an agency pursuant to the 
provisions of the Small Business Act, as amended by Public Law 95-507 and other 
subsequent amendments. 

(e) Only those activities expressly authorized by this section are allowable under this 
section. 

_,, ;:., ... ·. 



§34.205 Professional and technical services. 
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(a) The prohibition on the use of appropriated funds, in §34.1 00 (a), does not apply in 
the case of a payment of reasonable compensation made to an officer or employee of a 
person requesting or receiving a Federal contract, grant, loan, or cooperative 
agreement or an extension, continuation, renewal, amendment, or modification of a 
Federal contract, grant, loan, or cooperative agreement if payment is for professional or 
technical services rendered directly in the preparation, submission, or negotiation of any 
bid, proposal, or application for that Federal contract, grant, loan, or cooperative 
agreement or for meeting requirements imposed by or pursuant to law as a condition 
for receiving that Federal contract, grant, loan, or cooperative agreement. 

(b) For purposes of paragraph (a) of this section, "professional and technical services" 
shall be limited to advice and analysis directly applying any professional or technical 

-----disdplif'le.-j;'GI"-e-xamf)le,EJFaftiA§-ef-a-le§ai-EieetlmeAt--aeeempanying-a-bid-or-prop-osal-----
by a lawyer is allowable. Similarly; technical advice, provided by,, an engineer on the 
performance or operational capability of a piece of equipment rendered directly in the 

____ ____,_ egotiatioi"I-Of-a-CGI'ltract-is-allewable~l-=lewever,-eemmtiAieatieAs-with-the-intenHo-------
influence made by a professional (such as a licensed lawyer) or a technical person 
(such as a licensed accountant) are not allowable under this section unless they 
provide advice and analysis directly applying their professional or technical expertise 
and unless the advice or analysis is rendered directly and solely in the preparation, 
submission or negotiation of a covered Federal action. Thus, for example, 
communications with the intent to influence made by a lawyer that do not provide legal 
advice or analysis directly and solely related to the legal aspects of his or her client's 
proposal, but generally advocate one proposal over another are not allowable under 
this section because the lawyer is not providing professional legal services. Similarly, 
communications with the intent to influence made by an engineer providing an -
engineering analysis prior to the preparation or submission of a bid or proposal are hot 
allowable under this section since the engineer is providing technical services but not 
directly in the preparation, submission or negotiation of a covered Federal action. 

(c) Requirements imposed by or pursuant to law as a condition for receiving a covered 
Federal award include those required by law or regulation, or reasonably expected to be 
required by law or regulation, and any other requirements in the actual award 
documents. 

(d) Only those services expressly authorized by this section are allowable under this 
section. 

§34.21 0 Reporting. 

No reporting is required with respect to payments of reasonable compensation made to 
regularly employed officers or employees of a person. 



Subpart C-Activities by Other Than Own Employees 

§34.300 Professional and technical services. 
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(a) The prohibition on the use of appropriated funds, in §34.1 00 (a), does not apply in 
the case of any reasonable payment to a person, other than an officer or employee of a 
person requesting or receiving a covered Federal action, if the payment is for 
professional or technical services rendered directly in the preparation, submission, or 
negotiation of any bid, proposal·, or application for that Federal contract, grant, loan, or 
cooperative agreement or for meeting requirements imposed by or pursuant to law as a 
condition for receiving that Federal contract, grant, loan, or cooperative agreement. 

(b) The reporting requirements in §34.11 0 (a) and (b) regarding filing a disclosure form 
by each person, if required, shall not apply with respect to professional or technical 
services rendered directly in the preparation, submission, or negotiation of any 

----~•GQmmitmel"lt-~nwiGiiH§-feF-tl"le-blniteEI--8tates-to-iAsure-or-§tJar-aAtee-a-loan-. ----------
' :;: ', ' .. ,. ,. " :,, ~ \' : 

(c) For purposes of paragraph (a) of this section, "professional and technical services" 
-----shall-be-limited-tQ-iiKivice-aHGI-analy~sis-EiiFestly-applyiA§-any-pmfessional-or-teehnieal-----

discipline. For example, drafting or a legal document accompanying a bid or proposal 
by a lawyer is allowable. Similarly, technical advice provided by an engineer on the 
performance or operational capability of a piece of equipment rendered directly in the 
negotiation of a contract is allowable. However, communications with the intent to 
influence made by a professional (such as a licensed lawyer) or a technical person 
(such as a licensed accountant) are not allowable under this section unless they 
provide advice and analysis directly applying their professional or technical expertise 
and unless the advice or analysis is rendered directly and solely in the preparation, 
submission or negotiation of a covered Federal action. Thus, for example, 
communications with the intent to influence made by a lawyer that do not provide legal 
advice or analysis directly and solely related to the legal aspects of his or her client's 
proposal, but generally advocate one proposal over another are not allowable under 
this section because the lawyer is not providing professional legal services. Similarly, 
communications with the intent to influence made by an engineer providing an 
engineering analysis prior to the preparation or submission of a bid or proposal are not 
allowable under this section since the engineer is providing technical services but not 
directly in the preparation, submission or negotiation of a covered Federal action. 

(d) Requirements imposed by or pursuant to law as a condition for receiving a covered 
Federal award include those required by law or regulation, or reasonably expected to be 
required by law or regulation, and any other requirements in the actual award 
documents. 

(e) Persons other than officers or employees of a person requesting or receiving a 
covered Federal action include consultants and trade associations. 
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(f) Only those services expressly authorized by this section are allowable under this 
section. 

Subpart D-Penalties and Enforcement 

§34.400 Penalties. 

(a) Any person who makes an expenditure prohibited herein shall be subject to a civil 
penalty of not less than $10,000 and not more than $100,000 for each such 
expenditure. 

(b) Any person who fails to file or amend the disclosure form (see appendix B) to be 
filed or amended if required herein, shall be subject to a civil penalty of not less than 
$10,000 and not more than $100,000 for each such failure. 

-~~--·{c)AJiling-or-amel"lded-filil"lg-GI"I-Gr-aftsr-tl'ls-Gfate-eR-wl"lisl"l-aA-aEiminis-tr-ative-aetiel9-fer.__ ____ _ 
the imposition of a civil penalty is commenced. does not prevent the .imposition.of such , 
civil penalty for a failure occurring before that date. An administrative action is 

_____ commenced_witb_respecUo-a-failur:e-wl:le!"l-al"l-irwestigatiRg-effisial-determiAes-in-writing----
to commence an investigation of an allegation of such failure. 

(d) In determining whether to impose a civil penalty, and the amount of any such 
penalty, by reason of a violation by any person, the agency shall consider the nature, 
circumstances, extent, and gravity of the violation, the effect on the ability of such 
person to continue in business, any prior violations by such person, the degree of 
culpability of such person, the ability of the person to pay the penalty, and such other 
matters as may be appropriate. 

(e) Firstoffe11ders under paragraphs (a) or_(b) ofthis section shall be subject to a civil 
penalty of $10,000, absent aggravating circumstances. Second and subsequent 
offenses by persons shall be subject to an appropriate civil penalty between $10,000 
and $100,000, as determined by the agency head or his or her designee. 

(f) An imposition of a civil penalty under this section does not prevent the United States 
from seeking any other remedy that may apply to the same conduct that is the basis for 
the imposition of such civil penalty. 

§34.405 Penalty procedures. 

Agencies shall impose and collect civil penalties pursuant to the provisions of the 
Program Fraud and Civil Remedies Act, 31 U.S. C. 3803 (except subsection (c)), 3804, 
3805, 3806, 3807, 3808, and 3812, insofar as these provisions are not inconsistent with 
the requirements herein. 



§34.41 0 Enforcement. 
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The head of each agency shall take such actions as are necessary to ensure that the 
provisions herein are vigorously implemented and enforced in that agency. 

Subpart E-Exemptions 

§34.500 Secretary of Defense. 

(a) The Secretary of Defense may exempt, on a case-by-case basis, a covered Federal 
action from the prohibition whenever the Secretary determines, in writing, that such an 
exemption is in the national interest. The Secretary shall transmit a copy of each such 
written exemption to Congress immediately after making such a determination. 

(b) The Department of Defense may issue supplemental regulations to implement 
---'----__ paragraph_(_a)_flUbis_s_e_ction. ________ ~----c---------:c--~------

Subpart F-Agency Reports 

§34.600 Semi-annual compilation. 

(a) The head of each agency shall collect and compile the disclosure reports (see 
appendix B) and, on May 31 and November 30 of each year, submit to the Secretary of 
the Senate and the Clerk of the House of Representatives a report containing a 
compilation of the information contained in the disclosure reports received during the 
six-month period ending on March 31 or September 30, respectively, of that year. 

(b) The report, including the compilation, shall be available for public inspection 30 days 
after receipt _of the report by the Secretary and the Clerk. __ 

(c) Information that involves intelligence matters shall be reported only to the Select 
Committee on Intelligence of the Senate, the Permanent Select Committee on 
Intelligence of the House of Representatives, and the Committees on Appropriations of 
the Senate and the House of Representatives in accordance with procedures agreed to 
by such committees. Such information shall not be available for public inspection. 

(d) Information that is classified under Executive Order 12356 or any successor order 
shall be reported only to the Committee on Foreign Relations of the Senate and the 
Committee on Foreign Affairs of the House of Representatives or the Committees on 
Armed Services of the Senate and the House of Representatives (whichever such 
committees have jurisdiction of matters involving such information) and to the 
Committees on Appropriations of the Senate and the House of Representatives in 
accordance with procedures agreed to by such committees. Such information shall not 
be available for public inspection. 
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(e) The first semi-annual compilation shall be submitted on May 31, 1990, and shall 
contain a compilation of the disclosure reports received from December 23, 1989 to 
March 31, 1990. 

(f) Major agencies, designated by the Office of Management and Budget (OMB), are 
required to provide machine""readable compilations to the Secretary of the Senate and 
the Clerk of the House of Representatives no later than with the compilations due on 
May 31, 1991. OMB shall provide detailed specifications in a memorandum to these 
agencies. 

(g) Non~major agencies are requested to provide machine-readable compilations to the 
Secretary of the Senate and the Clerk of the House of Representatives. · 

(h) Agencies shall keep the originals of all disclosure reports in the official files of the 
agency . 

.§34.605 Inspector General Report. ' l ''-' : ~- , 

~~~~~(a~-the-ll"lspector:-General,or-oti:Jer-offiGial-as~peGifieGI-in-paragraJ3R-tb~-eHhis--seetieAI-, ~~~~~ 
of each agency shall prepare and submit to Congress each year, commencing with 
submission of the President's Budget in 1991, an evaluation of the compliance of that 
agency with, and the effectiveness of, the requirements herein. The evaluation may 
include any recommended changes that may be necessary to strengthen or improve 
the requirements. 

(b) In the case of an agency that does not have an Inspector General, the agency 
official comparable to an Inspector General shall prepare and submit the annual report, 
or, if there is no such comparable official, the head of the agency shall prepare and 

_ submit the annual report. 

(c) The annual report shall be submitted at the same time the agency submits its annual 
budget justifications to Congress. 

(d) The annual report shall include the following: All alleged violations relating to the 
agency's covered Federal actions during the year covered by the report, the actions 
taken by the head of the agency in the year covered by the report with respect to those 
alleged violations and alleged violations in previous years, and the amounts of civil 
penalties imposed by the agency in the year covered by the report. 



EXHIBIT F 

COMPLIANCE WITH 
CROSS-CUTTING FEDERAL AUTHORITIES 

ARTICLE F-1. COMPLIANCE WITH FEDERAL AUTHORITIES 
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(a) By its signature to this Agreement to which this Exhibit "F" is attached, 
Supplier agrees to comply with all applicable state and federal laws and authorities, 
including but not limited to the federal authorities listed below; and to the fullest extent 
required by law, shall require compliance with said authorities by its contractors and 
subcontractors on the Project. 

• Procurement Prohibitions under Section 306 of the Clean Air Act and Section 508 of 
the Clean Water Act, including Executive Order 11738, Administration of the Clean 

______ Air_Actand_the-Eederai-Water-f2ollutioR-Contmi-AGt-witl"l-Resl9eet-te-FeEier-alc-. ------~ 
Contracts; Grants, or Loans · · , _,, ,· , 

____ __,e.____,Un ifonnJielocatior:J-and-Real-f2r:oper:ty-AGquisitioA-Polieies-Aet,-Pub-;-l::-;-9~~646~as-----
amended 

• Debarment and Suspension, Executive Order 12549 

• Age Discrimination Act of 1975, Pub. L. 94-135 

• Title VI of the Civil Rights Act of 1964, Pub. L. 88-352 (2) 

• Section 13 of the Federal Water Pollution Control Act Amendments of 1972, Pub. L. 
92-500 (the Clean Water Act) 

• Section 504 of the Rehabilitation Act of 1973, Pub. L. 93-112 (including Executive 
Orders 11914 and 11250) 

• Equal Employment Opportunity, Executive Order 11246 

• Women's and Minority Business Enterprise, Executive Orders 11625, 12138 and 
12432 

• Section 129 of the Small Business Administration Reauthorization and Amendment 
Act of 1988, Pub. L. 100-590 

(b) In partial compliance with the above list of Cross-cutting Federal 
Authorities, Supplier agrees to take certain actions specifically set forth in the following 
Articles: 



ARTICLE F-2. EQUAL EMPLOYMENT OPPORTUNITY REQUIREMENTS 
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Supplier agrees that it shall be deemed to be a contractor and shall comply with 
the following requirements in that role: 

(a) 
follows: 

During the performance of this Agreement, the contractor agrees as 

(1) The contractor will not discriminate against any employee or 
applicant for employment because of race, color, religion, sex, national origin, physical 
or mental handicap, or age. The contractor will take affirmative action to ensure that 
applicants are employed, and that employees are treated during employment, without 
regard to their race, color, religion, sex, national origin, physical or mental handicap, or 
age. Such action shall include, but not be limited to the following: employment, 
upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or 

_____ tet"rnil"'latiol"'~rates-of-pay-or-otl"ler-foFms-ef-eemj9ens-atiefl~flel-eareer-development'------
opportunities and selection for training, including apprenticeship. The, contractor agrees __ , ., 
to post in conspicuous places available to employees and applicants for employment, 

_____ ,notices-to-be-pmvided-by-the-j;'ederai-Gevemment-seUin§-ferth-the-f)revisiofls-of-the------
Equal Opportunity Clause and the Rehabilitation Act of 1973. Such notices shall state 
the contractor's obligation under the law to take affirmative action to employ and 
advance in employment qualified applicants without discrimination based on their race, 
color, religion, sex, national origin, physical or mental handicap, or age, and the rights 
of applicants and employees. 

(2) The contractor will, in all solicitations or advertisements for 
employees placed by or on behalf of the contractor, state that all qualified applicants 
will receive consideration for employment without regard to race, color, religion, sex, 
national origin, physical or mental handicap, or age .. 

(3) The contractor will send to each labor union or representative of 
workers with which he has a collective bargaining agreement or other contract or 
understanding of notice, to be provided by the Federal Government advising the labor 
union or workers' representative of the contractor's commitments under the Equal 
Opportunities Clause, and shall post copies of the notice in conspicuous places 
available to employees and applicants for employment. 

(4) The contractor will comply with all provisions of the Rehabilitation 
Act of 1973 and of the Federal Executive Order No. 11246, as amended, and of the 
rules, regulations, and relevant orders of the Secretary of Labor. 

(5) The contractor will furnish all information and reports required by 
Federal Executive Order No. 11246, as amended, and the Rehabilitation Act of 1973, 
and by the rules, regulations, and orders of the Secretary of Labor, or pursuant thereto, 
and will permit access to his books, records, and accounts by the contracting agency 
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and the Secretary of Labor for purposes of investigation to ascertain compliance with 
such rules, regulations, and orders. 

(6) In the event of the contractor's noncompliance with the 
requirements of this Equal Opportunity Clause or with the nondiscrimination clauses of 
this Agreement or with any of such rules, regulations, or orders, this Agreement may be 
cancelled, terminated, or suspended in whole or in part and the contractor may be 
declared ineligible for further federal contracts in accordance with procedures 
authorized in Federal Executive Order No. 11246 as amended, and such other 
sanctions may be imposed and remedies invoked as provided in Federal Executive 
Order No. 11246 as amended, or by rule, regulation, or order of the Secretary of Labor, 
or as otherwise provided by law. 

(7) The contractor will include the provisions of paragraphs (1) through 
(7) of this Article F-2 in every contract, subcontract or purchase order related to this 

_____ Agreement-unless-exempteGI-t>y-HJie-s,Fe§lulatiens,er-erElers-ef-tl9e-Seeretary-ef-l=aber------
issued pursuanttoFederaLExecutive Order No. 11246, as amended, or sec.tion.5Q3,of ........ ,, .... . 
the Rehabilitation Act of 1973, so that such provisions will be binding upon each 

----~contractor,-subcontractor-or-vendor.---TI"le-Gontr:aGter-will-take-sHeh-aetien-witl9-respeet-te----
any subcontract or purchase order as may be directed by the Secretary of Labor or the 
Director of Federal Compliance Programs or State may direct as a means of enforcing 
such provisions including sanctions for noncompliance, provided, however, that in the 
event the contractor becomes involved in, or is threatened with, litigation with a 
subcontractor or vendor as a result of such direction, the contractor may request in 
writing to State, which, in turn, may request the United States to enter into such 
litigation to protect the interests of the United States and State. 

Each contractor shall file, and shall cause each of his subcontractors to 
file, ComplianceReports with the contracting agency or the Secretary of Labor as may 
be directed. Compliance Reports shall be filed within such times and shall contain such 
information as to the practices, policies, programs, and employment policies, programs, 
and employment statistics of the contractor and each subcontractor, and shall be in 
such form, as the Secretary of Labor may prescribe. 

Bidders or prospective contractors or subcontractors may be required to 
state whether they have participated in any previous contract subject to the provisions 
of Federal Executive Order 11246, as amended, or any preceding similar Executive 
order, and in that event to submit, on behalf of themselves and their proposed 
subcontractors, Compliance Reports prior to or as an initial part of their bid or 
negotiation of a contract. 

(b) In addition, if the Project is to be constructed in a geographical area that 
has been designated by the Office of Federal Contract Compliance for special 
treatment, Supplier agrees that it will undertake, and will require its contractors and 
subcontractors to undertake affirmative action programs in accordance with regulations 
and other directives promulgated by that Office. 



Page 45 of 48 
SRF12CX103 

ARTICLE F-3. PARTICIPATION OF DISADVANTAGED BUSINESS ENTERPRISES 

(a) Supplier acknowledges that Executive Orders 11625,12138, and 12432 
are applicable to this Agreement, and that the United States Environmental Agency 
(EPA) adopted regulations to implement those requirements [40 Code of Federal 
Regulations Part 33 Participation by Disadvantaged Business Enterprises in United 
States Environmental Protection Agency Programs- {Federal DBE Regulations}]. In 
compliance with Federal DBE Regulations, State has negotiated "Fair Share 
Objectives" with EPA for participation of Minority Business Enterprises and Women's 
Business Enterprises in procurement activity undertaken with funds made available to 
Supplier under this Agreement. The "Fair Share Objectives" are set forth in the CDPH 
DBE Utilization Guidance attached as Attachment 8 to this Agreement and 
incorporated herein by this reference. Supplier agrees that it will cooperate with and 
assist State in realizing the "Fair Share Objectives" and will exercise good faith efforts 

_____ to_acbie_\Le_sucb_pacticipatioi'I-Of-disaGfvantageEI-13blsiAess-eAterr:>rises-;-anel-in-parttcula..------
agrees that in the selection of construction .. contractor:s, and for the procurement of.; ...•... ,,., .. ; 
equipment, supplies, construction, and services related to the project, it, at a minimum, 

. '.: 

____ ____,_h....,.a...,.,s,_,o~r~w~ii.Luodectake_the_followil'lg-affirmative-steF>S.:-: ------------------

(1) Include. disadvantage business enterprises on solicitation lists; 

(2) Assure that disadvantaged business enterprises are solicited 
whenever they are potential sources; 

(3) Divide total requirements, when economically feasible, into small 
tasks or quantities to permit maximum participation by disadvantaged business 
enterprises; 

(4) Establish delivery schedules, when the requirements of the work 
permit, which will encourage participation by disadvantaged business enterprises; 

(5) Use the services of the Small Business Administration and the 
Office of Minority Business Enterprise of the U.S. Department of Commerce, and the 
California Unified Certification at the California Department of Transportations, as 
appropriate; and 

(6) If any contractor awards subagreements, require the contractor to 
take the affirmative steps in paragraphs (1) through (5) of this paragraph. 

(b) Supplier agrees that prior to the award of any contract for the procurement 
of equipment, supplies, construction, or services related to the Project, it has or will 
review the efforts of such contractor to include disadvantaged business enterprises and 
will assure State that such contractor has complied with the requirements of this Article 
F-3. A form for providing said assurance will be provided by State in a form 
substantially similar to that of Attachment 9 to this Agreement. 



Page 46 of 48 
SRF12CX103 

(c) As required by Federal DBE Regulations, Supplier agrees to circulate bid 
solicitation(s) for this project for a minimum of 15 days. 

(d) As required by Federal DBE Regulations, Supplier agrees to require prime 
contractor to pay subcontractors for satisfactory performance within 30 days from the 
prime contractor's receipt of payment from the Supplier. 

(e) Supplier agrees to include in procurement solicitation provisions related to 
the utilization of Disadvantaged Business Enterprises in substantially the form of 
Attachment 10, Supplier further agrees to include in each procurement solicitation EPA 
Form 6100-2, EPA Form 6100-3, and EPA Form 6100-4 as required by Federal DBE 
Regulations which are included in Attachment 10. 

(f) Supplier agrees to submit the Good Faith Effort documentation received 
-~~~-fl"om-tbe-seleGted-pl"ime-GentraGter-eiEfEfer-te-State-. ----------------:--------:--

,.•: ... · 

(g) As required by Federal DBE Regulations, Supplier agrees to create and 
_____ maintain-a-bidder-s-list-of-all-fil"ms-that-bid-er-EJuete-eA-pFime-eentraets-or-bid-or-quote,-----

subcontracts on the project. Supplier shall maintain bidders list until Supplier has 
certified project completion to State. (See Attachment 11.) 

(h) Supplier agrees that it shall report to State on procurements and utilization 
of Disadvantaged Business Enterprises semiannually, within fifteen (15) days after April 
1 and October 1, throughout the project, until after submission of the final claim, 
Supplier shall report, using Attachment 12 to this Agreement. 

ARTICLE F-4. PROCUREMENT PROHIBITIONS 

By its signature on this Agreement, Supplier certifies that it will not procure 
goods, services, or materials from any entity, or otherwise utilize any facility for the 
construction of the Project, if such entity or facility is listed on the USEPA's List of 
Violating Facilities, and Supplier further certifies it will comply with the provisions of 
Executive Order No.11738, 3 C.F.R. 799 (1973), Section 306 of the Clean Air Act 42 
U.S.C. 7606 (1994) and Section 508 of the Clean Water Act 33 U.S.C. 1368 (1982). 

ARTICLE F-5. DEBARMENT AND SUSPENSION 

Supplier agrees that for purposes of the following subparts (a) and (b), Supplier 
is the "prospective lower tier participant", and this Funding Agreement is the "proposal". 

(a) Instructions for Certification 

(1) By signing and submitting this proposal, the prospective lower tier 
participant is providing the certification set out below. 
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(2) The certification in this clause is a material representation of fact 
upon which reliance was placed when this transaction was entered into. If it is later 
determined that the prospective lower tier participant knowingly rendered an erroneous 
certification, in addition to other remedies available to the Federal Government, the 
department or agency with which this transaction originated may pursue available 
remedies, including suspension and/or debarment. 

(3) The prospective lower tier participant shall provide immediate 
written notice to the person to whom this proposal is submitted if at any time the 
prospective lower tier participant learns that its certification was erroneous when 
submitted or had become erroneous by reason of changed circumstances. 

(4) The terms covered transaction, debarred, suspended, ineligible, 
lower tier covered transaction, participant, person, primary covered transaction, 
principal, proposal, and voluntarily excluded, as used in this clause, have the meaning 
set out in the D_afinifio_ns_a od_Co~erage-sectiof"ls_,of-f"blles-im f> lementin§-~:x:ee~tive-8 rEier'------------c-
12549. You may contact the person to which this proposalis submitted for assistance in 
obtaining a copy of those regulations. 

(5) The prospective lower tier participant agrees by submitting this 
proposal that, should the proposed covered transaction be entered into, it shall not 
knowingly enter into any lower tier covered transaction with a person who is proposed 
for debarment under 48 CFR part 9, subpart 9.4, debarred, suspended, declared 
ineligible, or voluntarily excluded from participation in this covered transaction, unless 
authorized by the department or agency with which this transaction originated. 

(6) The prospective lower tier participant further agrees by submitting 
this proposal that it will include this clause titled "Certification Regarding Debarment, 
Suspension, Ineligibility and Voluntary Exclusion-Lower Tier Covered Transaction", 
without modification, in all lower tier covered transactions and in all solicitations for 
lower tier covered transactions. The prospective lower tier participant shall submit to 
State all certification submitted pursuant to this paragraph. 

(7) A participant in a covered transaction may rely upon a certification 
of a prospective participant in a lower tier covered transaction that it is not proposed for 
debarment under 48 CFR part 9, subpart 9.4, debarred, suspended, ineligible, or 
voluntarily excluded from covered transactions, unless it knows that the certification is 
erroneous. A participant may decide the method and frequency by which it determines 
the eligibility of its principals. Each participant may, but is not required to, check the List 
of Parties Excluded from Federal Procurement and Non-procurement Programs. 

(8) Nothing contained in the foregoing shall be construed to require 
establishment of a system of records in order to render in good faith the certification 
required by this clause. The knowledge and information of a participant is not required 
to exceed that which is normally possessed by a prudent person in the ordinary course 
of business dealings. 
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(9) Except for transactions authorized under paragraph (5) of these 
instructions, if a participant in a covered transaction knowingly enters into a lower tier 
covered transaction with a person who is proposed for debarment under 48 CFR part 9, 
subpart 9.4, suspended, debarred, ineligible, or voluntarily excluded from participation 
in this transaction, in addition to other remedies available to the Federal Government, 
the department or agency with which this transaction originated may pursue available 
remedies, including suspension and/or debarment. 

(b) Certification Regarding Debarment, Suspension, Ineligibility and Voluntary 
Exclusion--Lower Tier Covered Transactions 

(1) The prospective lower tier participant certifies, by submission of this 
proposal, that neither it nor its principals is presently debarred, suspended, proposed 
for debarment, declared ineligible, or voluntarily excluded from participation in this 

~~~~-t~aRsaGtiGH-9y---aHy-~eEierai-Eief)aFtmeAt-er~a§efley-. ------------------
.:. -. .. ·._·., ... ' ,,,;,, 

(2) Where the prospective lower tier participant is unable to certify to 
-----arw-of-the-statements-in-tl-lis-eertifieatieA,-sueM-pmspeetive-partieipant-shall-attach-an-----~ 

explanation to this proposal. 

ARTICLE F-6. UNIFORM RELOCATION AND REAL PROPERTY ACQUISITION ACT 

Supplier will comply, or has already complied with the requirements of Titles II 
and Ill of the Uniform Relocation Assistance and Real Property Acquisition Policies Act 
of 1970 (Public Law 91-646, 42 U.S.C. 4655), as amended, which provide for fair and 
equitable treatment of persons displaced or whose property is acquired as a result of 
Federal or federally assisted programs. These requirements apply to all interests in 
real property acquired for project purposes regardless of Federal participation in 
purchase. 
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City of San Diego 
Project Number: 371 0020-065C 

Funding Agreement Number: SRF12CX1 03 
Amendment A-1 

In consideration of the covenants and conditions set forth herein and in that 
certain agreement between the parties referenced above, Funding Agreement Number 
SRF12CX1 03 dated June 18, 2012 (the "Agreement"), the parties hereby amend said 
Agreement as follows: 

1. In Section 14. "PROJECT OFFICIALS AND NOTICES", first and second 
paragraphs are deleted in their entirety and replaced with: 

"State's Contract Manager shall be its Chief, Drinking Water Technical 
Assistance Section, Division of Financial Assistance, State Water Resources Control 
Board. Unless otherwise expressly provided herein, all communications given to State's 
Contract Manager shall be deemed given to State. 

State's Contract Manager shall be its representative for administration of this 
Agreement, and shall have authority to make recommendations and findings with 
respect to each controversy arising under or in connection with this Agreement, 
including but not limited to, the interpretation, performance, or payment for work 
performed under this Agreement. All such recommendations and findings shall be 
communicated to the Deputy Director, Division of Financial Assistance of the State 
Water Resources Control Board , and disputes shall be resolved in accordance with 
Article A-25, hereof." 

2. In Section 14. "PROJECT OFFICIALS AND NOTICES", the address for delivery 
of written notices to State is changed to: 

"State Water Resources Control Board 
Division of Financial Assistance 
Safe Drinking Water State Revolving Fund Program 
Attn: Chief, Drinking Water Technical Assistance Section 
P.O. Box 944212 
Sacramento, CA 94244" 

3. ARTICLE A-8(a) of Exhibit A, "TIMING OF PROJECT" is deleted in its entirety 
and replaced with: 

"(a) Supplier shall complete the Project not later than March 31, 2016. 
Supplier's failure to complete the Project within the specified time period may, at the 
option of State, be considered a material breach of this Agreement and may be treated 
as a default under Article A-27, hereof." 
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4. Article A-25, "DISPUTE CLAUSE", is deleted in its entirety and replaced with: 

"ARTICLE A-25 DISPUTE CLAUSE 

Supplier shall continue with its responsibilities under this Agreement during any 
dispute. 

Any dispute arising under this Agreement, which is not resolved by agreement of 
the Parties, shall be decided by the Division's Deputy Director, or his or her authorized 
representative. The decision of the Division's Deputy Director ("the Decision") shall be 
reduced to writing and a copy thereof sent by certified or registered mail to Supplier and 
a copy provided to the Board's Executive Director. The Decision shall be final and 
conclusive unless, within thirty (30) calendar days after the date of mailing of the 
Decision to Supplier, Supplier mails or otherwise furnishes a written appeal of the 
Decision to the Board's Executive Director. The decision of the Board's Executive 
Director shall be final and conclusive unless determined by a court of competent 
jurisdiction to have been fraudulent, or capricious, or arbitrary, or so grossly erroneous 
as necessarily to imply bad faith, or not supported by substantial evidence. In 
connection with any appeal under this clause, Supplier shall be afforded an opportunity 
to be heard and to offer evidence in support of its appeal. Pending final decision of a 
dispute hereunder, Supplier shall continue to fulfill and comply with all the terms, 
provisions, and commitments of this Agreement. Nothing herein shall be construed to 
make final the decision of the Board, or any official or representative thereof, on any 
question of law." 

These modifications comprise "Amendment SRF12CX1 03 A-1" and are 
incorporated into and made part of the Agreement. Except as modified by this 
Amendment SRF12CX1 03 A-1, all other terms and conditions of the Agreement shall 
remain in full force and effect. 

[Signatures appear on the following page.] 
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Date of execution of this Amendment SRF12CX1 03 A-1 shall be the date of the 
latest in time execution by a party hereto. 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement: 

CITY OF SAN DIEGO 

~~ By __ ~~~-~+~w=~~~------------

Lee Ann J ones-Santos 
Print Name 

CALIFORNIA 
STATE WATER RESOURCES CONTROL 
BOARD 

Assistant Director Deputy Director 

T-i-tle __ l....~....l/1_4_l t_6" _______ Title J 2 [ 1 D I I 5 
Date I Date 

Name Ray Palmucci 
----------------------------

Title Deputy City Attorney 
----~~--~----~----------

Date {2_ / 'j_l{ 5 ----+-£::=--7-1---++-1 ---'-------..:.- -




