
The City of 

SAN DIEG 
Invitation to Bid 

NOTICE INVITING BIDS FOR A FRANCHISE TO CONSTRUCT, MAINTAIN, AND USE 
PIPES AND APPURTENANCES FOR TRANSMITTING AND DISTRIBUTING GAS IN 
THE STREETS OF THE CITY OF SAN DIEGO . 

NOTICE IS HEREBY GIVEN THAT PURSUANT TO SAN DIEGO CITY CHARTER 
SECTION 103, SEALED BIDS WILL BE RECEIVED FOR A FRANCHISE TO 
CONSTRUCT, MAINTAIN, AND USE PIPES AND APPURTENANCES FOR 
TRANSMITTING AND DISTRIBUTING GAS IN THE STREETS OF THE CITY OF SAN 
DIEGO. 

TIME AND PLACE FOR FILING AND OPENING OF BIDS. Each bid, together with an 
irrevocable letter of credit to secure the Bid Amount, as set forth below, must be submitted in a 
sealed envelope, addressed to the City Clerk of the City of San Diego, with envelope and bid 
clearly marked "Bid for a franchise to construct, maintain, and use pipes and appurtenances for 
transmitting and distributing gas in the streets of the City of San Diego." Bids must be submitted 
to the City Clerk, up to but not later than 5:00 p.m. on October 23, 2020, the Closing Date, by 
one of two options: (1) mailing the bid with proof of delivery to the City Clerk, 202 "C" Street, 
MS 2A, San Diego, California, 92101, so it is received by the Closing Date; or (2) calling the 
Office of the City Clerk at (619) 533-4000 to request an in-person appointment to drop off the 
bid on a specific date and time before the Closing Date at the entrance to the City Administration 
Building, 202 "C" Street, San Diego, CA 92101. The phone call requesting an appointment must 
be received at least seventy-two (72) hours prior to the Closing Date. 

After the Closing Date, the bids shall remain sealed in the Office of the City Clerk until they are 
presented to the City Council at a publicly noticed open session meeting on a date and time to be 
determined by the City. On the designated date and time, the City Council or its designee will, in 
open session, open and publicly announce the bidding party and amount of all bids . Any bid 
containing exceptions shall be considered nonresponsive . 

The franchise may be awarded by introduction and adoption of an ordinance in the fonn 
specified as either Exhibit "A" or "B" attached hereto. The ordinance may be introduced 
immediately after the bids are publicly opened and announced. The adoption of the ordinance 

1 



and award of the franchise shall occur at a second City Council meeting, pursuant to San Diego 
Charter section 275, after the conditions of the award are met. Form A is for bidders who possess 
a franchise to provide gas service for lighting acquired under Section 19 of Article XI of the 
California Constitution as the provision existed prior to its amendment on October 10, 1911, and 
Form B is for bidders who do not possess such a "constitutional franchise" for lighting. The 
ordinance will, if adopted, name as Grantee the responsible person, firm, or corporation 
( collectively referred to as "person") who shall make the highest bid for the franchise in an 
amount equal to at least the Minimum Bid of $10,000,000 (ten million dollars) as structured and 
provided in this Notice oflnvitation to Bid (Notice); provided that at the time of the opening and 
declaration of bids, any responsible person present or represented may bid for the franchise a 
sum no less than ten percent (10%) above the highest sealed bid, and any bid so made may be 
raised not less than ten percent (10%) by any other responsible bidder, and the bidding may so 
continue until the franchise shall be struck off at that Bid Amount, sold and awarded by the City 
Council to the highest bidder as provided by law. 

The successful bidder shall pay the full Bid Amount, including the Minimum Bid, to the City in 
one of two ways: (1) the entire Bid Amount shall be paid in United States dollars by wire transfer 
acceptable to the City; or (2) no less than ten percent (10%) of the Bid Amount, including the 
Minimum Bid, shall be paid in United States dollars by wire transfer acceptable to the City, with 
the remaining balance of the Bid Amount delivered and structured as nine (9) interest-bearing 
promissory notes in a form acceptable to the City, as set forth below, secured by an irrevocable 
letter of credit from a bank acceptable to the City. If option 1 is chosen, there shall be a 12.5% 
discount applied to the Minimum Bid amount at the time of payment; therefore, the Minimum 
Bid amount due shall be $8,750,000 (eight million seven hundred-fifty thousand dollars). Any 
amount bid above the Minimum Bid must be paid in full as part of the wire transfer. The letter of 
credit required to be submitted with the bid shall be for the entire Minimum Bid amount plus any 
additional amount bid, with no discount. For purposes of evaluating bids between multiple 
bidders who select different payment options, the City will apply a 12.5% discount to all 
Minimum Bid amounts. 

The City shall provide wire transfer instructions to the successful bidder within forty-eight ( 48) 
business hours after the successful bidder is identified. The successful bidder shall wire the Bid 
Amount selected from the options above to the City within forty-eight ( 48) business hours after 
receiving the wire transfer instructions. 

If the structured promissory note method is selected, the City requires a minimum credit rating 
for the issuing financial institutions of the letter of credit of the "A" category or better for its 
senior unsecured debt, or equivalent. If at any point during the tenn of the franchise, none of the 
following Nationally Recognized Credit Rating Agencies (Moody's, Standard & Poor's or Fitch) 
rate the financial institution with at least an "A" category, then the successful bidder must 
immediately replace the submitted letter of credit with one that is acceptable to the City, or pay 
the remaining notes in full with interest specified herein accrued to that date. All costs associated 
with replacing the letter of credit shall be the responsibility of the successful bidder. The letter of 
credit shall provide that the City may unilaterally draw on the letter of credit to fulfill any 
obligation not paid by the Grantee when due. 
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The promissory notes and irrevocable letter of credit shall be delivered with the bid; however, 
each of the nine (9) promissory notes taken together shall provide for a succession of nine (9) 
annual maturity dates beginning on the first anniversary of the term and ending on the tenth 
anniversary, and shall not be due and payable to the City until the maturity date of each 
installment on the note, except as provided below. The maturity dates of the irrevocably secured 
promissory note installments shall be the annual anniversary date after each successive year 
following the effective date of the franchise. Each successive promissory note installment shall 
be in nine (9) equal principal amounts plus interest, calculated on an actual/actual basis at the 
annual rate of three and thirty-eight one hundredths of a percent (3.38%), so the Bid Amount is 
fully paid to the City by the first day of the eleventh year of the franchise term so long as the 
franchise remains effective to that date. If the franchise is not in effect on any future note 
maturity date due to early termination of the franchise by the City to acquire the gas distribution 
system, the notes shall be void, without right of refund for any amounts already paid. If the 
franchise is not in effect on any future note maturity date due to the Grantee's breach and 
forfeiture of the franchise, the maturity dates on all the future notes shall be advanced to the date 
of forfeiture and the principal amount of all such notes will be immediately due and payable to 
the City. 

The Bid Amount, and any interest thereon, is for the purpose of acquiring the franchise and shall 
be solely an obligation of the responsible person making the bid, and no part of it shall be paid 
by gas ratepayers. The Bid Amount is separate from and additional to the consideration to be 
paid for exercise of the franchise itself, and shall be paid and accepted upon the express 
condition that the successful bidder shall not at any time apply to or otherwise request from the 
California Public Utilities Commission to recover any portion of the Bid Amount, or interest 
thereon, from gas ratepayers in rates or surcharges. By submitting a bid under this Notice, the 
bidder acknowledges and agrees that the franchise and any previously paid portions of the Bid 
Amount will be forfeited if the Grantee or any successor ever applies to the California Public 
Utilities Commission or requests to recover all or any portion of the Bid Amount or any interest 
thereon in rates or surcharges charged to customers inside or outside the City. 

No sealed bid shall be considered unless all requirements in this Notice are met, including that 
the bid is accompanied by an irrevocable letter of credit to secure the Minimum Bid of 
$10,000,000 (ten million dollars) or some greater amount; and irrevocably secured promissory 
notes (if applicable). No condition of this Notice shall prevent the Grantee from paying cash in 
discharge of a promissory note at any time before its maturity date if the successful bidder so 
chooses, in which event interest shall be adjusted for early payment. The submission of cash 
payment shall be upon appointment with the City Treasurer's office. 

All bidders shall provide documentation necessary to satisfy the mandatory requirements for 
disclosure of business interests in San Diego Charter section 225. 

The successful bidder shall file and maintain a surety bond in favor of the City, to be approved 
by the Council, in the sum of $30,000,000 (thirty million dollars) to guarantee that such bidder 
shall well and truly observe, fulfill, and perform each and every term and condition of such 
franchise, and that in the case of any breach of any condition of the franchise, the whole amount 
of the bond may be taken and deemed to be liquidated damages, and shall be recoverable from 
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the principal and sureties upon such bond. The bond shall be filed with the Council within five 
(5) business days after the bids are opened and a high bidder identified 

Within the five (5) business days allowed for the delivery of the bond, the City may confirm the 
responsibility of the bidder, the acceptability of the promissory notes (if any) and letter of credit 
offered for the Bid Amount, payment of the Bid Amount, acceptability of the insurance required 
in Section 12 of Exhibits "A" and "B", and compliance with San Diego Charter section 225. If 
the apparent successful bidder fails to timely provide the required information or documents, the 
award of the franchise shall be set aside, any money paid therefor shall be forfeited, and the 
franchise shall, in the discretion of the Council, either be awarded to the second highest 
responsible bidder, if any, or re-advertised and offered for sale in the same manner provided in 
this Notice. 

A responsible person within the meaning of this Notice shall be a financially responsible person 
who is capable and able to construct, maintain, and use pipes and appurtenances for transmitting 
and distributing gas in the streets of the City of San Diego, and fulfills all of the following 
criteria: 

(a) Agrees in the bid to make payment of the Minimum Bid as described above, or 
some greater amount, and states which of the two payment methods is elected; and 

(b) If the person does not currently hold a gas franchise from the City, the person 
shall demonstrate in the bid, to the reasonable satisfaction of the City Manager, the financial and 
operational capacity to furnish and maintain just and reasonable service, instrumentalities, 
equipment, and facilities as are necessary to promote the safety, health, comfort, and 
convenience of its employees, customers within the City, and the public within the City; and 

( c) Agrees in the bid to commence franchise operations under one of the following 
two options, stating which option is elected: 

(1) On January 18, 2021, including a verified statement attached to the bid 
stating that all necessary governmental approvals including, without limitation, a Certificate of 
Public Convenience and Necessity issued by the California Public Utilities Commission for the 
purposes of exercising rights granted by the franchise, will have been obtained by that date; or 

(2) The person shall, within sixty (60) calendar days from the effective date of 
the franchise: 

(A) diligently seek all necessary governmental approvals including, 
without limitation, a Certificate of Public Convenience and Necessity issued by the California 
Public Utilities Commission for the purposes of exercising rights granted by the franchise, and 
for approval of all surcharges upon customers in the City permitted by the franchise; and 

(B) agree to negotiate in good faith a cooperative agreement acceptable 
to the City to be executed within sixty (60) calendar days to acquire, by condemnation or other 
lawful means, all or any part or portion of the existing property, facilities, equipment, or 
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appurtenances located in, upon, over, along, across, and under any of the streets in the City, and 
elsewhere, which are used, useful, or necessary for operations in the transmission and 
distribution of gas, and for underground signal and communication facilities necessary for gas 
operations, to all customers inside and outside of the City, including real property interests in 
private or public property ( collectively referred to as "Facilities"), and pay and indemnify the 
City for all costs of acquisition for the Facilities (without reservation or set-off of any kind), 
including, without limitation, attorneys' fees, consultant fees, expert fees, appraisal fees, 
mediation or alternative dispute resolution costs, appeal costs, and such other costs and 
compensation that may be determined by agreement with the owner of the Facilities, by order of 
the California Public Utilities Commission, or by the Courts of the State of California, without 
any right of refund after the monies have been spent, whether or not the Facilities are ultimately 
acquired; and deposit with the City the acquisition costs estimated by the City Manager, 
including additional increased estimated costs as determined necessary by the City Manager, 
who will work cooperatively and in good faith with the Grantee to acquire the Facilities and 
resolve any disputes over the acquisition costs, with any unspent deposit amount returned when 
the acquisition is complete, and with the ownership of the acquired Facilities to be transferred to 
the Grantee after acquisition and upon exhaustion of all rights of appeal. Failure to execute a 
cooperative agreement acceptable to the City within sixty ( 60) calendar days of the effective date 
of the franchise shall be grounds for rescission of the award, without recourse; and 

(C) commence operations under the franchise within thirty (30) 
calendar days of obtaining the governmental approvals and acquisition of the Facilities; 

Provided, however, if section ( c )(2), above, is selected, and if governmental approvals 
described in (c)(2)(A) have not been obtained within two (2) years of the effective date of the 
franchise or if the Facilities described in (c)(2)(B) have not been acquired within three (3) years 
of the effective date of the franchise, then the City, in its sole discretion, may rescind the award 
of the franchise without recourse. 

(d) Agree in the bid that, subject to applicable law and the terms of any collective 
bargaining agreement in force on the effective date of the franchise, the person so bidding will, 
as a condition of being awarded the franchise, retain and employ for two (2) years after the 
effective date all employees who had been employed for the previous one hundred eighty (180) 
days by the electrical or gas corporation holding the franchise immediately prior, and provide 
and pay no less than the wages, benefits, hours, and other terms and conditions of employment 
provided to these employees in the one hundred eighty (180) days prior to the effective date of 
the new franchise. This provision shall apply regardless of the status of the new Grantee, subject 
to applicable law, including the labor provisions of California Assembly Bill 1054 (California 
Public Utilities Code sections 854 and 854.2). In the event the bidding results in a change of 
· control of the electrical or gas corporation holding the immediately prior franchise, it is the intent 
of this requirement to provide utility workers more protection and stability than would be 
afforded under Assembly Bill 1054, provided however, Assembly Bill 1054 shall apply in the 
event of a change in control if so determined by a court of competent jurisdiction or the 
California Public Utilities Commission. 
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Unless otherwise authorized herein, bidders who are considering submitting a bid in response to 
this Notice , or who submit a bid in response to this Notice, are prohibited from c01mnunicating 
with City staff directly, indirectly, or through an intermediary, about this Notice from the date 
this Notice is issued until a franchise is awarded. 

Written questions and c01mnents must be submitted to Lee Friedman, Attn: Gas/Electric 
Franchise, at lfriedman @sandiego .gov no later than 5:00 p.m. on October 5, 2020. Only written 
communications relative to the solicitation shall be considered. All questions will be answered in 
writing. The City will post questions and answers without identification of the inquirer(s) to the 
City's webpage. No oral c01mnunications can be relied upon for this Notice. Addenda will be 
issued addressing questions or comments that are detennined by the City to cause a change to 
any part of this Notice. 

The City may issue addenda to this Notice as necessary . All addenda are incorporated into the 
franchise. The bidder is responsible for detennining whether addenda were issued prior to a bid 
submission. Failure to respond to or properly address addenda may result in rejection of a bid. 

The City reserves the right to cancel this Notice at any time, and further reserves the right to 
reject submitted bids , without giving any reason for such action, at its sole discretion and without 
liability. Costs incun-ed by the bidder(s) as a result of preparing bids under this Notice shall be 
the sole responsibility of each bidder. The Notice creates or imposes no obligation upon the City 
to grant a franchise . 
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EXHIBIT A 

GAS FRANCHISE 



ORDINANCE NUMBER O-_______ (NEW SERIES) 

DATE OF FINAL PAS SAGE 

AN ORDINANCE OF THE COUNCIL OF THE CITY OF 
SAN DIEGO GRANTING TO _________ , 
THE FRANCHISE (1) TO USE, FOR TRANSMITTING AND 
DISTRIBUTING GAS SUITED FOR LIGHTING BUT FOR USE 
BY CONSUMERS FOR ANY AND ALL LAWFUL PURPOSES 
OTHER THAN LIGHTING, ALL PIPES AND 
APPURTENANCES WHICH ARE NOW OR MAY 
HEREAFTER BE LAWFULLY PLACED AND MAINTAINED 
IN THE STREETS WITHIN THE CITY OF SAN DIEGO 
UNDER THAT CERTAIN FRANCHISE OF GRANTEE 
ACQUIRED PURSUANT TO SECTION 19 OF ARTICLE XI OF 
THE CONSTITUTION OF THE STATE OF CALIFORNIA, AS 
THE SECTION EXISTED PRIOR TO ITS AMENDMENT ON 
OCTOBER 10, 1911; (2)'TO CONSTRUCT, MAINTAIN, AND 
USE IN THE STREETS ALL PIPES AND APPURTENANCES 
WHENEVER AND WHEREVER SAID CONSTITUTIONAL 
FRANCHISE IS NOT NOW NOR SHALL HEREAFTER BE 
AVAILABLE THEREFOR, NECESSARY TO TRANSMIT AND 
DISTRIBUTE ELECTRICITY SUITED FOR USE BY 
CONSUMERS FOR ANY AND ALL LAWFUL PURPOSES; 
AND (3) TO UTILIZE PIPES AND APPURTENANCES IN THE 
STREETS FOR TRANSMITTING GAS FOR USE OUTSIDE 
THE BOUNDARIES OF THE CITY FOR ANY AND ALL 
LAWFUL PURPOSES; AND PROVIDING THE TERMS AND 
CONDITIONS OF THE FRANCHISE SO GRANTED. 

BE IT ORDAINED, by the Council of the City of San Diego, as follows: 

Section 1. Definitions 

(O-2021-xx) 

The following definitions apply in this Ordinance and are capitalized when they appear: 

(a) "Grantee" means __________ _ 

(b) "City" means the City of San Diego, a municipal corporation of the State of 

California, in its present incorporated fonn or in any later reorganized, consolidated, enlarged or 

reincorporated fonn. 
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(O-2021-xx) 

(c) "Applicable Law" means any law, rule, regulation, requirement, guideline, action, 

detennination or order of, or legal entitlement issued by, any govenunental body having 

jurisdiction, applicable from time to time to the operation and ownership of Grantee's gas 

facilities and to Grantee's business operations, or any other transaction or matter contemplated 

by the Franchise (including any which concern health, safety, fire, enviromnental protection, gas 

transmission and distribution, metering, billing, quality and use, public records, labor relations, 

enviromnental plans, building codes, nondiscrimination, and the payment of minimum and 

prevailing wages), including without limitation applicable provisions of the California 

Constitution, the California Public Utilities Code, the California Labor Code, and orders and 

decisions of the CPUC and Federal Energy Regulatory Corn:mission. 

( d) "Bid Amount" means the amount a responsible person agrees to pay to be 

awarded the Franchise, on terms set forth in the Invitation to Bid for the Franchise titled" Notice 

Inviting Bids for a Franchise to Construct, Maintain, and Use Pipes and Appurtenances for 

Transmitting and Distributing Gas in the Streets of the City of San Diego." 

( e) "Books and Records" means any and all records, physical, digital, and 

electronically stored infonnation, of any account of Grantee, including but not limited to records 

of income, expenditures, finance, charts, diagrams, ledgers, pictures, drawings, Geographic 

Infonnation System (GIS) locational data, photographs, and notes, which relate to Grantee's 

receipts, or the placement, location, operation, and maintenance of Grantee's gas facilities in 

City streets, and any other records deemed relevant by the City Manager or City Council to 

enforcement of the Franchise. 

(f) "City Manager" means the person defined in Sections 28, 260, and 265 of the 

Charter of the City of San Diego (San Diego Charter) as those provisions existed on the Effective 

-PAGE 2 OF 37-



(O-2021-xx) 

Date or as those provisions may be hereafter amended, and the meaning shall include any person 

lawfully delegated rights or responsibilities by such person. 

(g) "Commencement of Operations Date" means the date on which Grantee obtains 

approval from the CPUC to exercise the Franchise rights by grant of a Certificate of Public 

Convenience and Necessity pursuant to California Public Utilities Code Division 1, Part 1, 

Chapter 5, Article 1. 

(h) "Constitutional Franchise" means the right acquired through acceptance by 

Grantee or its predecessor in estate of the offer contained in the provisions of Section 19 of 

Article XI of the Constitution of the State of California, as said section existed prior to its 

amendment on October 10, 1911. 

(i) "Construct, Maintain, and Use" means to construct, erect, install, operate, 

maintain, use, repair, relocate, or replace Pipes and Appurtenances thereto in, upon, along, 

across, under or over the Streets of the City. 

G) "CPUC" means the California Public Utilities Commission or any successor 

agency. 

(k) "Effective Date" means the thirtieth day from and after the final passage of this 

Ordinance by the City Council pursuant to San Diego Charter section 295, or January 18, 2021, 

whichever is later. 

(1) "Franchise" means the Franchise granted by the City Council to 

_______ by Ordinance No. 0- ____ , pursuant to San Diego Charter sections 103, 

103.1, 104, and 105. 

(m) "Gas" means natural, bio, or artificial gas or a mixture of any of them. 
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(O-2021-xx) 

(n) "Gas Franchise Fee Surcharge" means the total amount of surcharges allowed by 

the Franchise and the CPUC to be levied solely on customers in the City as a consequence of the 

requirements of the Franchise, consisting prior to the Effective Date of those surcharges 

previously authorized by CPUC Resolution No. E-3788 and Decision No. 80234, which have as 

subparts: (a) a differential surcharge of one percent (1.0 %) approved by Decision No. 80234; 

and (b) a further differential surcharge of three one hundredths of a percent (0.03%) authorized 

by CPUC Resolution No. E-3788. 

(o) "Good Utility Practice" means any of the practices, methods, and acts engaged in 

or approved by a significant portion of the gas utility industry during the relevant time period, or 

any of the practices, methods, and acts which, in the exercise of reasonable judgment in light of 

the facts known at the time the decision was made, could have been expected to accomplish the 

desired result at a reasonable cost consistent with good business practices, reliability, safety, and 

expedition. Good Utility Practice is not intended to be any one of a number of the optimum 

practices, methods, or acts to the exclusion of all others, but rather to be acceptable practices, 

methods, or acts generally accepted in the region. 

(p) "Gross Receipts" means all gross operating revenues received by Grantee from 

the sale of gas to Grantee's customers with points of service within the corporate limits of the 

City (including, but not limited to, sales to military reservations with points of service within the 

City's corporate limits) which are credited in Account Nos. 480,481, and 482 of the current 

Unifonn System of Accounts of the Federal Energy Regulatory Commission as adopted by the 

CPUC or similar superseding accounts plus all revenues collected from CPUC-authorized 

surcharges rendered solely upon the ratepayers within the City as a result of the Franchise 

accounted for in Account No. 488 (less any portion of such surcharges which may be approved 
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by the CPUC to capture the franchise fee on these revenues), less uncollectible amounts, and less 

any refunds or rebates made by Grantee to such customers pursuant to CPUC orders or decisions. 

( q) "Pipes and Appurtenances" means pipes, pipelines, mains, services, traps, vents, 

vaults, manholes, meters, gauges, regulators, valves, conduits, appliances, attachments, 

appurtenances, and, without limitation to the foregoing, any other property located or to be 

located in, upon, along, across, under or over the streets of the City, and used or useful in 

transmitting or distributing gas, and for underground signal and communication facilities 

necessary for gas operations, sometimes otherwise referred to as "facilities." 

(r) "Streets" means the public freeways, highways, streets, ways, alleys and places as 

they now or may hereafter exist within the City. 

Section 2. Purpose 

(a) The Franchise (1) to use, for transmitting and distributing gas suited for lighting 

but for use by consumers for any and all lawful purposes other than lighting, all Pipes and 

Appurtenances which are now or may hereafter be lawfully placed and maintained in the Streets 

within the City under that certain franchise of Grantee acquired pursuant to section 19 of Article 

XI of the Constitution of the State of California, as the section existed prior to its amendment on 

October 10, 1911; (2) to Construct, Maintain, and Use in the Streets all Pipes and Appurtenances 

whenever and wherever said Constitutional franchise is not now nor shall hereafter be available 

therefor, necessary to transmit and distribute gas suited for use by consumers for any and all 

lawful purposes; (3) to utilize Pipes and Appurtenances in the Streets for transmitting gas for use 

outside the boundaries of the City for any and all lawful purposes; and (4) subject to Applicable 

Laws, to provide for Grantee's commitment to cooperate with the City in good faith on 

principles and policies for the attainment of the City's Climate Action Plan, local energy, energy 
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justice, and climate equity objectives, including but not limited to the reduction of greenhouse 

gas emissions to the fullest extent practical through energy efficiency measures, cooperation with 

any community choice aggregation program, the increased use of renewable sources of electric 

generation, wider deployment of local distributed energy resources and energy storage, and 

advancing the electrification of transportation, is hereby granted to ________ , a 

corporation organized and existing under and by virtue of the laws of the State of 

(b) If gas and electric franchises are awarded to the same Grantee, the requirements 

of Sections 6, 9, and 10, need not be duplicated. 

( c) Attached as Attachment 1 is a Table of Contents for the Franchise. 

Section 3. Term 

(a) The right, privilege, and Franchise, subject to each and all of the tenns and 

conditions contained in this Ordinance, is hereby granted to 

_______________ , a corporation organized and existing under and by 

virtue of the laws of the State of , for the tenn of twenty (20) years from and -------

after the Commencement of Operations Date. The City will issue a letter confirming the 

Commencement of Operations Date when the CPUC issues a Certificate of Public Convenience 

and Necessity permitting Grantee to exercise the rights in the Franchise. The letter will also 

contain the date the Franchise terminates. 

(b) All associated agreements, rights and obligations under the Franchise shall also 

expire at the expiration or earlier tennination of the Franchise, except for the completion and 

discharge of obligations or payments required hereunder and accrued during the tenn. The bond 

and insurance requirements shall remain in effect until all obligations or payments required by 
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the Franchise or related documents are completed, and any disputes are resolved. The bond shall 

remain in effect until the City issues a letter to Grantee acknowledging discharge of all required 

obligations and payments. 

Section 4. Consideration 

(a) The rights and privileges herein granted are upon the express condition that 

Grantee, as consideration therefor and as compensation for the use of the Streets of the City as 

herein authorized and pennitted, shall pay compensation to the City in the following amounts 

and manner: Grantee shall pay the Bid Amount, and shall pay each year in United States dollars, 

a sum equal to three percent (3%) of Grantee's Gross Receipts during the preceding calendar 

year, or fractional year, beginning on the Commencement of Operations Date. In addition, 

Grantee shall pay any applicable statutory surcharge, such as the Municipal Lands Use Surcharge 

required pursuant to California Public Utilities Code section 6350, et seq. Any City-imposed fees 

for right-of.-way usage (Right-of-Way Fee) shall be credited with the consideration paid herein. 

Any revenues that remain after this credit of Right-of-Way Fees will be credited towards any 

additional fees the City imposes for inspection, trenching, cutting, or deterioration of the right­

of-way. The three percent (3%) of Gross Receipts required to be paid to the City pursuant to 

Section 4( a) shall be deemed to be for gas revenues for all lawful purposes except for lighting; 

there shall be no fee for gas furnished for lighting. 

(b) Grantee or any successors shall not at any time apply or request to the CPUC, by 

application, advice letter, or any other filing, to include in rates or surcharges all or any portion 

of the Bid Amount, or interest thereon, paid to the City to bid for and gain award of the 

Franchise. 
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( c) Prior to the grant of the Franchise, the consideration for the gas franchise was 

three percent (3.0%) of Gross Receipts in the immediately preceding franchise. Of this amount, 

CPUC Decision No. 80234 and Resolution No. E-3788 together authorized a one and three one 

hundredths of a percent (1.03%) Gas Franchise Fee Surcharge on gas customers located in the 

City. Grantee shall by the Franchise be authorized to continue such gas surcharges authorized by 

Decision No. 80234 and Resolution No. E-3788, or if necessary to seek equivalent surcharges 

from the CPUC, provided that Grantee shall not without the City's written consent seek approval 

of additional gas surcharges as a result of the grant of the Franchise in any amount in excess of 

the one and three one hundredths of a percent (1.03%) approved by the CPUC as the Gas 

Franchise Fee Surcharge prior to the Effective Date. 

( d) During the tenn of the Franchise, Grantee covenants and agrees, that if Grantee 

agrees to pay another municipality more than three percent (3%) of Grantee's Gross Receipts 

(including receipts on CPUC-authorized gas surcharges) in a gas franchise agreement, Grantee 

shall notify the City of such agreement in writing within ten (10) calendar days and offer to 

amend the Franchise to increase the franchise fee to equal the percentage of Gross Receipts in 

such other franchise. If the City agrees to accept the offer, the City and Grantee will execute and 

adopt any documents necessary to amend the Franchise as soon as practicable given the need for 

regulatory approvals. To make such amendments effective, Grantee shall expeditiously file an 

application or request with the CPUC, as Grantee deems necessary, to gain approval of the 

amendments and the resulting increase in the franchise fee surcharge chargeable to the residents 

of the City. Grantee shall not be in violation of Section 4( d) if the CPUC fails to approve any 

such application or request. 
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Section 5. Reports, Dates of Payment to City, Audits 

(a) On or before the 15th day of February of each calendar year during the tenn of the 

Franchise, as defined in Section 3, and forty-five (45) calendar days after the expiration of the 

Franchise tenn, Grantee shall file with the City Clerk, the original, and with the City Auditor, 

one copy, of a statement signed under penalty of perjury of its chief financial officer evidencing 

the Gross Receipts during the preceding calendar year or fractional calendar year. 

(b) Within ten ( 10) calendar days after the filing of the statement of Gross Receipts 

required to be filed on or before the 15th day of February 2021, Grantee shall pay to the City 

Treasurer the money herein required to be paid by Grantee to the City upon the basis of the data 

set forth in said statement. 

(c) Thereafter, no later than the 25th day of February, the 25th day of May, the 25th 

day of August, and the 25th day of November of each calendar year during the tem1 of the 

Franchise, Grantee shall pay the City Treasurer one-fourth (1/4) of the money herein required to 

be paid by Grantee to the City upon the basis of the data set forth in the statement required by 

Section 5(a). By this method of payment it is contemplated and understood that Grantee is in 

effect paying the money herein required to be paid by Grantee to the City under Section 5(c) on 

the basis of Gross Receipts for the preceding calendar year and that an adjustment shall be made 

as more fully set forth in Section 5( d). 

(d) Within ten (10) calendar days after the filing of the statement required by Section 

5(a), Grantee shall pay the City Treasurer, or receive as a refund from the City, as the case may 

be, a sum of money equal to the difference between the sum of the payments of money made in 

accordance with Section 5(c) and the ammal payment of money herein required to be paid by 

Grantee to the City upon the basis of the data set forth in said statement. 
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(e) The City Manager, City Auditor, City Attorney, or any designees, at any 

reasonable time during business hours, may make examination at Grantee's office or offices, or 

through written electronic request and exchange of its Books and Records, gennane to and for 

the purpose of verifying the data set forth in the statements required by Section 5(a). Grantee 

shall produce its Books and Records no later than five (5) business days after written request 

from the City. 

(t) All Books and Records subject to examination in the Franchise shall be kept 

within the County of San Diego, or in such other place as the reasonable convenience of Grantee 

may require, until at least five (5) years following the termination of the Franchise; and if it 

becomes necessary for the City Manager, City Auditor, City Attorney, or any representative 

designated by the City, to make such examination at any place other than within the County, then 

all increased costs and expenses to the City necessary or incident to such examination and 

resulting from such Books and Records not being available within the County, shall be paid to 

the City by Grantee on demand. 

(g) Grantee shall file with the City Manager a copy of its annual report to the CPUC, 

or its successor in authority, as soon as practicable after the original report has been filed with 

the CPUC, or its successor in authority. 

(h) Upon request of the City, Grantee shall provide the City with any publicly 

available reports filed by Grantee to the CPUC. 

(i) In addition to the remedies provided in Section 14, if Grantee fails to make the 

payments for the Franchise on or before the due dates as required in Sections 5(b) through 5( d), 

Grantee shall pay as additional consideratiqn both of the following amounts: 
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(1) A sum of money equal to two percent (2%) of the amount due. This 

amount is required in order to defray those additional expenses and costs incurred by the City by 

reason of the delinquent payment including, but not limited to, the cost of administering, 

accounting and collecting said delinquent payment and the cost to the City of postponing 

services and projects necessitated by the delay in receiving revenue; and 

(2) A sum of money equal to one percent (1 %) of the amount due per month 

or any portion thereof as interest and for loss of use of the money due. 

(i) If the Commencement of Operations Date is later than the Effective Date and 

Grantee has no recorded prior year Gross Receipts, then Grantee shall pay the Gross Receipts as 

required in Sections 5(b) through ( d) at the next required quarterly interval based on the prior 

year's receipts from the prior gas corporation. If Section 5(i) is applicable to Grantee, such 

quarterly payments required by Sections 5(b) through ( d) shall be based on receipts of a prior gas 

corporation only to the extent necessary to establish the prior year Gross Receipts under Section 

5(a), and Grantee's own monthly Gross Receipts shall proportionately begin to control 

determination of prior year Gross Receipts during Grantee's first full year of earning receipts. In 

such event, Grantee shall provide the City with monthly statements of Gross Receipts until 

Grantee has a full year of its own operating receipts, and thereafter shall provide the City its 

Gross Receipts annually according to Section 5(a). Notwithstanding the actual Commencement 

of Operations Date, Grantee shall make payments to the City in advance based on prior year 

receipts according to the schedule provided in Section 5. 

Section 6. Compliance Review Committee and Report 

(a) An audit of Grantee's performance of the conditions of the Franchise shall occur 

every two (2) years after the Effective Date. The City shall establish a Franchise Compliance 
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Review Committee (Review Committee) that will consist of five (5) members: three (3) 

appointees selected by the City Council and two (2) appointees selected by the Mayor. The City 

Auditor shall nominate one appointee selected by the City Council. No nominee with a conflict 

of interest shall be selected for the Review Committee. If the Review Committee is a citizens' 

committee, it shall be fonned pursuant to San Diego Charter section 43(b) and Council Policy 

000-13. If San Diego Charter section 43(b) is applicable, the Review Committee shall be created 

and established by City Council resolution every two (2) years only for the clearly defined 

purpose in the resolution, which shall include the duties in Section 6(b ), and shall be temporary 

in nature and dissolved upon the completion of the objectives for which it was created. The 

Review Committee shall be created, and appointments shall be made, before the end of the first 

year of each successive two-year period of the Franchise tenn. 

(b) The City shall use a competitive process to retain a qualified, independent, third-

party auditor every two (2) years. The independent auditor shall perfonn a complete review of 

Grantee's confonnance and compliance with all conditions of the Franchise and produce a 

written report documenting the work perfonned and the conclusions reached. The audit shall 

address Grantee's fulfillment of financial, operational, documentary, and cooperative 

requirements under the Franchise. The Grantee shall appoint a representative Vice President to 

serve as the P!lncipal person responsible for coordinating with the independent auditor. The audit 

shall be completed and provided to the Review Committee no later than sixty (60) calendar days 

before the outside due date of the Review Committee's report. If Grantee fails to cooperate with 

the independent audit in any way, the auditor's report shall document the refusal and any reason 

Grantee stated for failing to cooperate. The Review Committee shall review the independent 

auditor's report and shall provide the auditor's report and its own written report to the City 
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Council within one hundred eighty (180) calendar days of the end of each two-year period of the 

Franchise term. 

(c) Within five (5) business days, Grantee shall comply and cooperate with all 

requests made by the City Manager, City Attorney, independent auditor, and City Auditor, or 

designees, which the requestors may deem germane to verifying Grantee's compliance with the 

Franchise conditions. Upon request, Grantee shall provide to the City Manager, City Attorney, 

independent auditor, or City Auditor, or designees, all Books and Records required to be made 

available to the City under the Franchise, within five (5) business days. If Grantee contends that 

legal restrictions prevent compliance with any part of the request, Grantee must provide a 

specific and detailed legal basis that clearly establishes that the law, the CPUC, or other agency 

with jurisdiction requires or prohibits Grantee from releasing the requested Books and Records. 

General references to provisiqns of the law or Grantee business preferences will not suffice. 

( d) The independent auditor shall be provided access to interview the City and 

Grantee personnel regarding any subject which the auditor in its sole discretion deems relevant to 

confinning Grantee's compliance with the Franchise, within five (5) business days after any 

request. 

( e) The procedures provided in Section 6 shall be in addition to, and not in lieu of, 

City rights to audit under Section 5. Nothing in Section 6 shall limit or impair the right of the 

City Auditor to conduct its own audits of Grantee's Books and Records. 

Section 7. Compliance with Laws 

(a) All facilities or equipment of Grantee that Grantee shall construct, maintain and 

use or remove, pursuant to the provisions of the Franchise, shall be accomplished in accordance 

with Applicable Laws and with the ordinances, rules and regulations of the City now or as 
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hereafter adopted or prescribed, and such rules or regulations as are promulgated under State 

law, or orders of the CPUC or other governmental authority having jurisdiction in the premises. 

(b) Without limiting the general applicability of the foregoing paragraph, or 

diminishing in any way the significance and consequence of Grantee's duty to comply with all 

laws, Grantee shall specifically observe and fully comply with the ordinances and regulations of 

the City as provided in Section 9 and any effective Master Administrative Pennit granted 

pursuant thereto. 

(c) Consistent with Sections 7(a) and (b), all operations of Grantee shall comply with 

Good Utility Practice at all times. 

Section 8. City Reserved Powers 

(a) The City reserves the right for itself to lay, construct, erect, install, use, operate, 

repair, replace, remove, relocate, regrade, or maintain below surface or above surface 

improvements of any type or description in, upon, along, across, under or over the Streets of the 

City. The City further reserves the right to relocate, remove, vacate, or replace the Streets 

themselves. If the necessary exercise of the City's reserved rights conflicts with any Pipes and 

Appurtenances of Grantee Constructed, Maintained, and Used pursuant to the provisions of the 

Franchise, whether or not previously Constructed, Maintained, and Used, Grantee shall, without 

cost or expense to the City within ninety (90) calendar days after a request in writing by the City 

Manager begin the physical field construction of changing the location of all conflicting facilities 

or equipment. Grantee shall proceed promptly to complete such required work. 

(b) Irrespective of any other provision of the Franchise, Grantee's right to Construct, 

Maintain, and Use, or remove, Pipes and Appurtenances shall be subject at all times to the right 

of the City, in the exercise of its municipal authority and police power, to require the removal or 
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relocation of Pipes and Appurtenances at the sole cost and expense of Grantee. On this absolute 

reservation, no exception of any kind shall pass to Grantee, including that there shall be no 

exception for preexisting Grantee construction, for City reconfiguration or vacation of Streets in 

a previously-served area, for such reconfigurations or vacations being related to development of 

adjoining property, for the City allegedly acting in a proprietary capacity with respect to water or 

wastewater service, or for any other contention of exception. If Grantee has no pennanent 

easement and the conflicting Grantee facilities are in a City Street in a service area previously 

and continuously served by a gas corporation as defined in California Public Utilities Code 

section 222, and if the City thereafter causes a Street to be used differently for any City uses 

(including water, wastewater, reclaimed water, stonn water, thermal water, communication, or 

any other City facilities, whether or not previously existing), or causes such Streets to be 

removed, realigned, widened, narrowed, vacated, regraded, or replaced in such previously-served 

area, then without any exception and notwithstanding any doctrine of distinction, the cost of 

relocating or removing Grantee's facilities shall be at Grantee's sole expense. 

(c) In the event that Grantee shall ever assert any exception to its obligations with 

respect to the City-reserved rights provided in Section 8, the City shall not be required to pay any 

costs for resolving conflicts associated with the presence of Grantee's facilities while any dispute 

is pending. Notwithstanding any Grantee dispute under Section 8, Grantee s~all proceed as 

provided in Section 8(a) to promptly perfonn and pay any and all costs ofrelocations required by 

Section 8, and the City shall not be required under any circumstances to contribute any amount 

under reservation of right or otherwise, toward the prompt resolution of such conflicts. It is the 

express intent of Section 8 that no exceptions shall be available to the duty of Grantee to pay all 

costs, and to promptly and without any conditions not provided herein perform relocation or 
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removal of its facilities that conflict with the City's primary reserved rights to the uses of Streets. 

The City shall not be required to share Grantee facility relocation costs while any dispute is 

pending. 

( d) In the event the City directs Grantee to relocate its conflicting facilities and 

Grantee believes it cannot meet the schedule required by Section 8(a), Grantee may apply in 

writing to the City Manager for a revised schedule. The application shall document the facts as to 

why Grantee is unable to meet the schedule as required by Section 8(a) and the date on which 

work would begin. The parties shall cooperate in good faith respecting such applications, and the 

City's denial of relocation schedule adjustment requests shall not be unreasonable and shall 

consider the scope and complexity of any project. The City Manager may adjust the schedule 

provided in Section 8(a) by written instruction to Grantee, and Grantee shall meet the adjusted 

schedule. 

Section 9. Master Administrative Permit 

(a) Grantee's exercise ofrights to install, maintain, and operate its facilities in the 

Streets of the City shall at all times be subject to obtaining and maintaining in force a City~issued 

Master Administrative Pennit (MAP). The MAP shall approve Grantee's administrative 

practices throughout the Streets while exercising the Franchise rights; however, the MAP shall 

not be in lieu of or relieve Grantee from complying with the Franchise terms or obtaining more 

particular permits required for Grantee's specific projects or activities. The MAP shall prescribe 

the categories of work that Grantee may perform without additional specific pennits, and the 

categories of work which will require additional specific pennits. The MAP shall be granted by 

the City Manager subject to the terms and procedures of the Franchise and on such other 

reasonable terms as may be established by the City Manager following consultation with Grantee 
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and other utilities using the Streets. Grantee shall apply for a MAP within thirty (30) calendar 

days after the Effective Date, and the initial MAP shall expire on the second anniversary after the 

Effective Date. Each successive MAP shall have a tenn of two (2) years. Grantee shall not be 

charged a fee to obtain the MAP. The MAP shall be consistent with all terms in the Franchise, 

specifically including the terms of Sections 8 and 9. Ifthere is any conflict between the 

provisions of the Franchise and the provisions of the MAP, the provisions of the Franchise shall 

control, and the conflicting provisions of the MAP shall be void. 

(b) The MAP shall comply with the general tenns attached as Attachment 2, and any 

additional tenns established by the City Manager. Subject to Applicable Laws and the 

requirements of the Franchise, the City Manager may take due consideration of Grantee's 

requests regarding provisions of each biennial MAP, provided the requests are consistent with 

and do not conflict with the terms of the Franchise. The City Manager shall detennine if the 

conditions of the Franchise are fulfilled upon any application for a MAP and if Grantee's 

application is complete. The City Manager shall grant a MAP within thirty (30) calendar days 

after Grantee's complete application. The application shall contain sufficient infonnation for the 

City Manager to assure compliance with all the requirements in the Franchise, including Section 

9, and the general tenns in Attachment 2. Grantee shall apply for each successive MAP not less 

than one hundred eighty (180) calendar days prior to expiration of the prior MAP. Any MAP 

granted by the City Manager shall contain the following conditions: 

(1) Upon written request by the City Engineer or designee, Grantee shall 

provide to the City within ten (10) calendar days, and itmnediately in the case of a City Manager­

declared emergency, Geographic Information System (GIS) coordinate data or other locational 

records as the City in its sole discretion may deem appropriate for the City's requirements. The 
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records provided in response to the City's request shall describe Grantee's facilities in 

geographical areas of any size that the City determines necessary to coordinate with the City's 

uses or any other lawful uses of the Streets throughout the City. 

(A) Grantee's contention that infonnation is confidential shall not 

relieve Grantee from the duty to produce the information to City. Grantee acknowledges that any 

information required to be submitted or provided in fulfillment of the obligations of the 

Franchise is a public record subject to disclosure in response to a California Public Records Act 

(California Government Code sections 6250- 6276.48)(CPRA) request, unless the City or a 

court of competent jurisdiction detennines that a specific exemption in the CPRA applies. If 

Grantee submits infonnation clearly 'marked confidential or proprietary, the City shall protect 

such infonnation and treat it with confidentiality to the extent pennitted or required by law; 

provided however, that the City shall assume no liability for having access to Grantee's records 

for official City purposes except by a judgment in a court of competent jurisdiction upon a claim 

arising from the established sole negligence or willful misconduct of the City, its officers, agents, 

or employees. It shall be Grantee's responsibility to provide to the City the specific legal grounds 

on which the City can rely in withholding infonnation from public disclosure should Grantee 

request that the City withhold such information. General references to sections of the law will 

not suffice. Rather, Grantee shall provide a specific and detailed legal basis, including applicable 

case law or other law, that clearly establishes the requested information is exempt from 

disclosure. If, at the time the documents are provided to the City, Grantee does not provide a 

specific and detailed legal basis for requesting the City to treat the information as confidential, to 

protect it from release, and to withhold alleged confidential or proprietary information from 

CPRA requests, the City is not required to treat the infonnation as being confidential and may 

-PAGE 18 OF 37-



(O-2021-xx) 

release the infonnation as required by the CPRA, and Grantee shall hold the City, its elected 

officials, officers, and employees hannless for release of this infonnation. When reviewing any 

request by Grantee for confidentiality, the City will consider California Government Code 

section 6254( e ), which provides a CPRA exemption for records concerning geological and 

geophysical data relating to utility systems development that are obtained in confidence from any 

person. It shall be Grantee's obligation to defend, at Grantee's expense, any legal actions or 

challenges seeking to obtain from the City any information requested under the CPRA withheld 

by the City at Grantee's request. Furthermore, Grantee shall indemnify and hold harmless the 

City, its elected officials, officers, and employees from and against any claim or liability, and 

defend any action brought against the City, resulting from the City's refusal to release 

infonnation requested under the CPRA which was withheld at Grantee's request. Nothing in the 

Franchise creates any obligation on the part of the City to notify Grantee or obtain Grantee's 

approval or consent before releasing infonnation subject to disclosure under the CPRA, in 

response to a CPRA request. This defense and indemnity requirement supplements but does not 

replace the general indemnity requirement in Section 12. 

(B) The City shall not be required to execute any non-disclosure 

agreement with Grantee to obtain prompt confidential access to Grantee's records for its 

facilities in City Streets except by order of a state or federal governmental agency or court 

having jurisdiction to impose such requirement. Absent such order, the City may, but shall not be 

required, to execute non-disclosure agreements with Grantee respecting the locations of 

Grantee's facilities. 

(2) Grantee's rights to uses in the Streets exist subject to City uses of the 

Streets. At all times the City's superior reserved rights to uses of the Streets shall be preserved 
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under Section 8. No provision of a MAP may be written or construed to modify that explicit 

reservation which shall be controlling at all times. 

(3) With respect to any and all City work in the Streets, the costs of protecting 

Grantee's facilities shall be at Grantee's sole expense. The City and its contractors shall not be 

required to pay any amount for the services of any personnel, stand-by safety engineers, or 

similar service for the protection of Grantee's facilities which may be necessary for any City­

controlled excavation or other work. Upon written request from the City or an authorized agent, 

Grantee shall within five (5) calendar days (or as soon as practicable in the case of emergency) 

arrange the on-site presence of any standby safety engineer that Grantee or City deem necessary 

for the protection of Grantee's facilities, and Grantee shall be solely responsible for all related 

c;osts. 

( 4) In its application for a MAP, Grantee shall submit to the City a list of 

projects and activities Grantee plans to perfonn in the two years covered by the MAP (Two-Year 

Plan). The Two-Year Plan shall catalog planned activities by level of disruption and by the 

amount of coordination with City staff the activity requires. The activities may be classified as: 

(A) regular maintenance for which no street disruptions or traffic control plans are expected; 

(B) minor repairs or construction which will require traffic permits and control for less than 

thirty (30) calendar days; and (C) major repairs or construction which are expected to require 

substantial pennitting from the City, impacts to traffic or surrounding properties, or which may 

persist for more than thirty (30) calendar days. The Two-Year Plan shall constitute the MAP 

understanding between the City and Grantee as to those activities anticipated to require 

coordination with the City and other utilities. In the event of changed circumstances regarding 

the use of City Streets, the City Manager may require adjustments to Grantee's scheduled 
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activities to account for such conditions or may allow deviations or changes to Grantee's Two­

Year Plan at Grantee's request. Grantee shall promptly request such changes when Grantee 

discovers that changes are needed. 

(5) Grantee shall fully cooperate with the City's uses of the Streets, including 

for the City's construction, maintenance, and repair of City utilities. The City will establish or 

continue to operate a Utilities Coordinating C01mnittee (Coordinating Committee) or•similar 

. body in which Grantee shall be a member and active participant. The purpose of the 

Coordinating Committee shall be to review and make recommendations to all utilities and the 

City on matters regarding utility installations and operations within the public rights-of-way. The 

Coordinating Committee shall be chaired by the City Engineer or designee. The Coordinating 

Committee shall meet a minimum of four times each fiscal year. The Coordinating Committee 

shall give due consideration to Grantee's Two-Year Plan and to activities and projects the City 

has planned in the two-year cycle. The City will encourage the participation on the Coordinating 

Committee of other utility entities lawfully using the Streets, including telephone and cable 

service companies. Grnntee shall recognize that other utilities may have rights of use in the 

Streets which are not granted by the City, and shall jointly encourage participation of these 

entities in the Coordinating Committee so that the activities and projects of all entities using the 

Streets may be efficiently communicated and scheduled to minimize interferences of utility work 

with the uses of the Streets and adjoining property, for the public welfare and for the benefit of 

all parties in the performance of their planned work. The Coordinating Committee may, by 

agreement of the City and Grantee, establish standing subcommittees and may assign tasks to, 

and receive rec01mnendations from, such subcommittees as it may deem necessary. 
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Section 10. Cooperation with City Climate Action, Local Energy, Energy Justice, 
and Local Materials Sale and Purchase Goals 

(a) Climate Action and Local Energy. Subject to Applicable Law, Grantee shall 

cooperate in good faith with the City's desire to accomplish the goals set forth in its Climate 

Action Plan dated December 2015, and any revised or successive climate plan. Subject to 

Applicable Law, Grantee shall reasonably assist the City in achieving its goals ofreducing 

carbon-based greenhouse gas emissions related to generation of the electricity used by customers 

in the City's corporate boundaries and reducing other greenhouse gas emissions in the City 

through increased electrification of transportation. Grantee's acceptance of the Franchise 

includes Grantee's understanding of the City's policy objectives, and, subject to Applicable Law, 

its willingness to assist in good faith the City's goal of increasing electrification in the City. 

Subject to Applicable Law, Grantee shall permit distributed energy resources to deliver all 

practical excess amounts of electric energy and capacity not used at the sites of distributed 

generation located within the City to be made available to other customers of Grantee and/or to 

any operating community choice aggregation program established by the City. Grantee accepts 

that the City will support policies supportive ofrenewable fueled electricity, and Grantee will not 

unreasonably oppose or obstruct such efforts without good public cause which shall be at 

Grantee's sole discretion. The City recognizes the challenges of transitioning to these preferred 

resources. Nonetheless, Grantee shall cooperate with the City in good faith toward fulfillment of 

these objectives in a Joint Policies Guide as provided in Section l0(c), on a timetable which 

meets the City's Climate Plan, and with the City's understanding that many of the objectives are 

or will be subject to factors controlled by State legislation and orders of the CPUC. 

(b) Energy Justice. Grantee shall cooperate with the City toward the improvement of 

environmental and social justice in the provision of gas service. Grantee shall recognize and 
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support the City's 2019 Climate Equity Index and any subsequent versions or revisions. Grantee 

shall use best good faith efforts to assist the City in fulfillment of Climate Equity Index 

recommendations including (1) to assist the City in seeking and providing grant funding 

opportunities to support community engagement and invest in areas with very low to moderate 

access to opportunity, or in programs and projects that receive funding from any City fund 

established to advance climate equity objectives; (2) to support the City in conducting public 

engagement efforts, in partnership with community-based organizations, in census tracts with 

very low access to opportunity; (3) to assist the City in exploring the feasibility of establishing a 

sustainability ambassador program in areas with very low to moderate access to opportunity; 

(4) to assist the City in the detennination of mechanisms to incorporate climate equity into City 

programs and projects; and (5) to cooperate with the City in periodically updating Climate 

Equity Index data. Grantee will use its best efforts to minimize service costs to City residents and 

businesses, to provide opportunities to low and moderate income customers for them to reduce 

energy bills through energy efficiency, to minimize cost volatility, and to improve access to 

energy services that empower low and moderate income residents and disadvantaged businesses 

through efficiency, conservation, and renewable energy, including through the mechanism of on­

bill financing. 

(c) Joint Policies Guide. During the first year after the Effective Date, Grantee and 

the City Manager shall meet and confer for the negotiation and adoption of a Joint Policies Guide 

regarding the subjects provided in Sections l0(a) and (b). The Joint Policies Guide shall be 

signed by Grantee's responsible officer and presented to the City Council for adoption within the 

first year after the Effective Date. The Joint Policies Guide shall be an aspirational document 

providing for Grantee's points of alignment and cooperation with the City's policy objectives 
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provided in Sections lO(a) and (b ), including the identification of barriers. Grantee's cooperation 

with Section 10 shall be reported in the periodic compliance report provided in Section 6. In 

negotiating the Joint Policies Guide, the parties shall take due consideration of any legal or 

practical impediments cited by Grantee, including legislation, orders, and considerations for all 

customers (and not only those located in the City or immediately interested in a subject), as to 

why any policy cannot be implemented, or why Grantee may need to take a position before the 

Legislature or CPUC that is tempered with respect to City policy objectives. The Joint Policies 

Guide shall include discussion of opportunities for the City and its citizens, especially those 

citizens with low or moderate income, to gain access to energy efficiency, distributed generation, 

evolving technology, and transportation electrification programs and grants that are made 

available by the CPUC and California Energy Commission. The Joint Policies Guide shall 

describe Grantee's intended best efforts to make its State-authorized energy efficiency, 

distributed energy, emerging technology (including Electric Program Investment Charge 

opportunities, as applicable), and transportation electrification program funding available to the 

City (and to qualifying customers in the City) according to orders of the Cmmnissions. Where 

Commission orders require or invite Grantee to submit proposals to be approved for the 

expenditure of said program funds, the Joint Policies Guide shall indicate the available programs 

and how Grantee's proposals will give due consideration to the City's climate action goals and to 

City's position and ability to partner with Grantee toward fulfillment of those goals, including 

through building codes, building energy benchmarking, deployment of customer controlled 

energy storage, microgrids, and electric transportation on City Streets. 

(d) Sale and Purchasing of Local Materials. Grantee shall use good best faith efforts 

to arrange and operate its business in a manner such that both the retail selling and purchasing of 
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all materials and supplies used in connection with its business occurs at addresses located in the 

City of San Diego, and that all sales tax from Grantee's material purchases are collected and paid 

upon retail sales transactions occurring within City boundaries. 

(e) The provisions in Sections l0(a) through (d) are aspirational goals but shall not be 

binding legal agreements giving rise to remedies provided in Section 14. The provisions shall be 

construed only as an indication of Grantee's good faith commitment to the City's policies and 

preferences and for no other reason. 

Section 11. City Use of Grantee Real Property 

Subject to Applicable Law, including California Public Utilities Code section 851 and 

regulations or orders of the CPUC, Federal Energy Regulatory Commission, and Grantee's own 

safety and security regulations, the City shall have the right to use any unused or excess Grantee 

real property for municipal purposes without cost of rent. Such City uses shall not be 

unreasonable or incompatible with Grantee's uses of the property. The City's uses may be of 

temporary or continuing nature and subject at all times to Grantee's right of eviction upon 

reasonable notice or for cause if at any time the City uses become incompatible with Grantee's 

uses. Grantee shall reasof).ably cooperate with the City at the City's request to use such excess 

property, including applying to the CPUC pursuant to California Public Utilities Code section 

851 for authorization of such use. The City shall pay Grantee all administrative costs of such use 

but free ofrent. The City's uses of Grantee's property shall meet Grantee's general requirements 

for use of excess or unused Grantee property and shall be subject to all reasonable requirements 

of Grantee including hold harmless and indemnification provisions in favor of Grantee. Section 

11 is intended only to apply to compensation for the use of excess real property, not to other 
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reasonable Grantee requirements, limitations, or exclusions. The compensation for such use with 

no additional cost of rent is provided in the grant of the Franchise. 

Section 12. Indemnity, Defense, Insurance 

(a) Grantee, to the fullest extent permitted by law, shall defend with legal counsel 

reasonably acceptable to the City, indemnify and hold harmless the City and its officers, agents, 

departments, officials, and employees (Indemnified Parties) from and against all claims, losses, 

costs, damages, injuries (including death) (including injury to or death of an employee of 

Grantee, any agent or subcontractor, anyone directly or indirectly employed by them, or anyone 

that they control), expense and liability of every kind, nature, and description (including 

incidental and consequential damages, court costs, litigation expenses and fees of expert 

consultants or expert witnesses incurred in connection therewith and costs of investigation) that 

arise out of, pertain to, or relate to, directly or indirectly, in whole or in pait, any acts performed, 

rights exercised, or rights or privileges granted under the Franchise, by Grantee, any agent or 

stibcontractor, anyone directly or indirectly employed by them, or anyone that they control. 

Grantee's duty to defend, indemnify, and hold harmless shall not include any claims or liabilities 

arising from the active negligence, sole negligence, or willful misconduct of the Indemnified 

Parties. 

(b) Concurrent with the acceptance of the Franchise by Grantee, and as a condition 

precedent to the effectiveness of the Franchise, and in partial perfonnance of the obligations 

assumed herein, Grantee shall procure and maintain at Grantee's expense for the duration of the 

Franchise from an insurance company that is admitted to write insurance in California or that has 

a rating of or equivalent to A:VIII by A.M. Best & Company the following insurance against 

claims for injuries to persons or damage to property which may arise from or in connection with 
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the perfonnance of the Franchise by the Grantee, its agents, representatives, employees or 

subcontractors: 

(1) Comprehensive general liability insurance naming the City, its officials, · 

employees, and agents as additional insureds from and against claims, demands, causes of action, 

expenses, costs, or liability for injury to or death of persons, or damage to or loss of property 

arising out of or in any manner coru1ected with Grantee's operation or perfonnance under the 

Franchise in an amount not less than five million dollars ($5,000,000) each occurrence and five 

million dollars ($5,000,000) general aggregate. 

(2) Automobile liability in an amount not less than one million dollars 

($1,000,000) combined single-limit per accident for bodily injury and property damage covering 

owned, non-owned and hired vehicles. 

(3) Workers' Compensation insurance as required by the State of California, 

with Statutory Limits-, and Employer's Liability Insurance with limit of no less than one million 

dollars ($1,000,000) per accident for bodily injury or disease. 

(4) Excess liability or Umbrella liability insurance in an amount not less than 

ten million dollars ($10,000,000) per occurrence. 

( c) Each insurance policy shall be endorsed to state that coverage shall not be 

suspended, voided or canceled by either party, reduced in coverage or in limits, except after 

thirty (30) days' prior written notice has been given to the City, and shall be primary and not 

contributing to any other insurance or self-insurance maintained by the City. 

(d) Not more frequently than every five (5) years, if in the opinion of City Manager 

or of an insurance broker retained by the City, the amount of the foregoing insurance coverage is 

not adequate, Grantee shall increase the insurance coverage as required by the City. Grantee shall 
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furnish the City with certificates of insurance and with original endorsements affecting coverage 

as required above. The certificates and endorsements for each insurance policy shall be signed by 

a person authorized by that insurer to bind coverage on its behalf. Any modification or waiver of 

the insurance requirements contained in the Franchise shall only be made with the written 

approval of the City's Risk Manager in accordance with established City policy. 

( e) Grantee may fulfill the insurance obligations of Sections 12(b) through ( d) by 

self-insurance. Grantee shall provide a certificate to the City evidencing the fulfillment of these 

requirements. 

Section 13. Repair Costs 

Grantee shall pay to the City on demand the cost of all repairs to City property made 

necessary by any of Grantee's operations under the Franchise, provided however, that Grantee 

may make repairs to Streets, sidewalks, curbs and gutters itself at its own cost in accordance with 

City specifications, rules, and regulations if the repairs can be done without undue inconvenience 

to the public use of the Streets. 

Section 14. Forfeiture and Other Remedies 

( a) The Franchise is granted upon each and every condition herein contained and 

shall be strictly construed against Grantee. Nothing shall pass by the Franchise granted to 

Grantee unless granted in plain and unambiguous terms. Each of the Franchise conditions is a 

material and essential condition to the granting of the Franchise, except Section 10. If Grantee 

shall fail, neglect or refuse to comply with any of the conditions of the Franchise, and if such 

failure, neglect or refusal shall continue for more than thirty (30) calendar days after written 

demand by the City Manager for compliance, then the City, by the City Council, in addition to 

all rights and remedies allowed by law, including but not limited to breach of contract, 
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declaratory relief, specific perfonnance, and mandatory injunction, may tenninate the right, 

privilege and Franchise granted in and by the Franchise, and all the rights, privileges and the 

Franchise of Grantee shall be at an end. Thereupon and immediately, Grantee shall surrender all 

rights and privileges in and to the Franchise. No Franchise provision made to secure the 

enforcement of the tenns and conditions of the Franchise shall be deemed an exclusive remedy 

or to afford the exclusive procedure for the enforcement of the Franchise tenns and conditions, 

but the remedies and procedure outlined or provided, including forfeiture, shall be deemed to be 

cumulative. 

(b) Notwithstanding and without waiving the remedies reserved in Section 14(a), the 

· parties recognize and agree that certain Grantee breaches of specified conditions in the Franchise 

will result in damages to the City, as cost of postponing services or projects, or other delay 

expenses, which for a temporary period may not practically warrant forfeiture of the Franchise 

by Grantee or require specific proof of damage by the City. For such specified conditions and 

limited periods of Grantee breach, at the City's sole discretion and election, as an alternative 

remedy to those provided in Section 14(a), Grantee shall be liable to the City for liquidated 

damages in lieu of forfeitµre or proof of actual damages or other legal remedies. Any failure of 

the City to not elect liquidated damages under Section 14(b) shall not be a waiver of the City's 

right to prove and recover actual damages under Section 14(a). The City-elected liquidated 

damage assessments shall be applicable only to Grantee breaches of the conditions specified in 

Section 14(e), and only for the maximum time periods provided in Section 14(c). All Franchise 

conditions not stated in Section 14(e) shall expressly and at all times remain reserved to the City 

to enforce and subject to the remedies provided in Section 14(a). 
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(c) .. In the event that the City elects the remedy of liquidated damages for the breach 

of any of the specified conditions in Section 14( e ), it shall deliver written notice to Grantee of the 

breach and the date on which the breach commenced, and the notice shall provide Grantee the 

same thirty (30) calendar day right to cure provided in Section 14(a). If after the thirty (30) 

calendar days from notice of the breach, the condition has not been cured or justified to the 

satisfaction of the City Manager, the remedy of liquidated damages shall thereafter be a remedy 

that shall apply only to the condition of breach specified in the notice and only for a period not­

to-exceed one hundred eighty (180) calendar days from the date that is thirty (30) calendar days 

after each such notice. After the one hundred eighty (180) calendar day period, the remedies in 

Section 14(a) shall remain available to the City. The liquidated damages provided in Section 

14( e) shall accrue and be paid on each uncured incident notice even if multiple notices cite a 

common.specified breached condition. For any breach that has not been cured within the notified 

cure period, Grantee shall be liable to the City for all accumulated assessed liquidated damages 

during the maximum period of applicability, and thereafter for all City's remedies provided in 

Section 14(a) for each such breach which extends beyond the maximum liquidated damage 

assessment period. The City Manager shall assess and bill Grantee for all such damages which 

shall be accrued during the liquidated damage assessment period and shall carry interest as 

provided by law from the date of assessment. All assessed liquidated damages and interest shall 

. be payable to the City on the quarterly payment dates provided for fees and surcharge revenue in 

Section 5, and if not so paid, Grantee shall be in default of the Franchise. During the pendency of 

any disputed liquidated damage assessment period, the parties shall engage in dispute resolution 

as provided in Section 15. Section 14 shall not be construed to impair the City's right to acquire 
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Grantee's property or facilities at any time as provided by the California Constitution and the 

San Diego Charter. 

( d) By entering the Franchise, Grantee and the City agree that the specified Franchise 
\ 

conditions and liquidated damage amounts provided in Section 14( e) represent a reasonable 

endeavor by the parties to estimate a fair compensation for any loss that may be sustained by the 

City as the result of that breach of the specified condition for the period. Jointly foreseeable and 

reasonably estimable damages to the City of Grantee's breach of conditions in Section 14(e) 

include, but are not limited to, costs arising from Grantee's interference, disruptions, 

suspensions, obstructions, and delays to the City's programs, projects, contracts, and the cost to 

efficiencies in City-reserved uses of the Streets. The City's election of temporary liquidated 

damages under Section 14 is, if exercised under Sections l 4(b) and ( c ), an alternative that shall 

be available to the City in lieu of the remedy of immediate Grantee forfeiture or other legal 

remedies reserved to the City under Section 14(a), and is not and shall not be construed as a 

penalty, Grantee acknowledges that amounts provided in Sections 14(b ), ( c ), and ( e) are capped 

and for the maximum period provided bear a reasonable relationship to the range ofhann that the 

parties might reasonably have anticipated to follow from the specified breaches when they 

entered into the Franchise. As a temporary alternative to forfeiture of the Franchise by Grantee 

for the breach of any condition, said liquidated damages are not a penalty. 

( e) Liquidated Damages for Breach of Specified Conditions. 

If elected by the City pursuant to Sections 14(b) and ( c ), the following events of Grantee 

breach shall have the corresponding daily liquidated damage charges excepting weekends and 

holidays: 
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(l) Failure to deliver facility location records and gas facility drawings and 

other engineering record infonnation required by Section 9 without conditions not provided for 

in the Franchise: six thousand ($6,000) per calendar day for delay and disruption. 

(2) Failure to timely coordinate, bear costs, and physically relocate facilities 

upon direction of the City Manager as required by Section 8: fifteen thousand ($15,000) per 

calendar day for delay and disruption. Actual cost of relocation shall be borne entirely by 

Grantee. 

(3) Failure to provide and pay for standby safety engineers for protection of 

Grantee facilities within five (5) calendar days' notice from the City or its authorized agents as 

required by Section 9: Cost of standby engineers plus fifteen thousand ($15,000) per calendar 

day for d-eiay impacts. 

Section 15. Dispute Resolution 

(a) If any dispute arises under the F'ranchise, including any alleged breach, the City 

and Grantee shall use reasonable efforts to resolve the dispute. The City and Grantee shall 

consult and negotiate with each other in good faith and, recognizing their mutual interests, 

attempt to reach a just and equitable solution satisfactory to the City and Grantee. If the City and 

Grantee do not agree on such a solution within fifteen (15) calendar days, then, upon written 

notice by either party to the other, such dispute shall be referred to the City Manager and the 

Grantee's Vice President of Gas Engineering and Construction, or equivalent title, for further 

consultation and negotiation. 

(b) If the City Manager and the Grantee's Vice President of Gas Engineering and 

Construction or equivalent are unable to agree on a solution within fifteen (15) calendar days of 

such referral, the City and Grantee agree to attempt in good faith to settle the dispute by non-
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binding mediation administered by a mediator acceptable to both parties. The City and Grantee 

will cooperate in selecting a mediator. The City and Grantee agree that they will participate in 

the mediation in good faith and will share equally in the mediation costs, though each party will 

bear its own attorneys' fees and related costs, including any expert witness fees. The parties will 

use their best efforts to conclude the non-binding mediation within forty-five ( 45) calendar days 

after the City Manager and the Grantee's Vice President conclude their discussions. The parties 

may extend the dates in Section 15 by mutual agreement. 

(c) If the City and Grantee do not agree on a solution through non-binding mediation, 

then either party may pursue litigation in any court with jurisdiction. Notwithstanding any other 

provision of Section 15, the City or Grantee may proceed directly to litigation ifthere is an 

urgency that renders the preceding dispute resolution process impracticable. 

Section 16. Publication Expense 

Grantee shall reimburse the City for all publication expenses incurred in connection with 

granting the Franchise, within thirty (30) calendar days after the City provides Grantee a written 

statement of the expenses. 

Section 17. Authority for Grant 

Notwithstanding any other provisions, the Franchise is granted solely and exclusively 

under Sections 103, 103.1, 104, and 105 of the San Diego Charter and under no other authority. 

Section 18. No Transfer Without Consent 

Grantee shall not sell, transfer, or assign the Franchise or the rights and privileges granted 

thereby without the consent of the City Council, as set forth in San Diego Charter Section 103. 
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Section 19. Right of City's Electors 

This grant of Franchise and authority shall be and is subject to the right of the majority of 

the electors of the City voting at any election at any time thereafter to repeal, change, or modify 

the grant, and such right is hereby expressly reserved to the electors; and it is expressly agreed 

that at any election held in the City, a majority of the electors of the City voting at the election 

shall have the right to repeal, change, or modify the tenns of this Franchise and the authority 

granted hereunder. 

Section 20. Performance Bond 

Grantee shall file and maintain a faithful perfonnance bond in favor of the City in the 

sum of $30,000,000 (thirty million dollars) to guarantee that Grantee shall well and truly 

observe, fulfill, and perfonn each and every tem1 and condition of the Franchise. In case of any 

breach of any condition of the Franchise, up to the whole amount of the sum named in the bond 

may be taken and deemed to be liquidated damages and shall be recoverable from the principal 

and sureties upon such bond. The bond shall be acknowledged by Grantee as principal and by a 

corporation licensed by the Insurance Co1mnissioner of the State of Califomia to transact the 

business of a fidelity and surety insurance company as surety. 

Section 21. Bankruptcy 

If Grantee files any voluntary or involuntary petition for bankruptcy under the laws of the 

United States, the Franchise may at the City's sole discretion be immediately tenninated and 

forfeited. The Franchise is personal between the City and Grantee and shall not be assignable or 

salable in bankruptcy without the City's express written consent. No value may be attributed to 

the Franchise in bankruptcy except for the depreciated value of Grantee's facilities in the City 

Streets. In any bankruptcy proceeding, the City shall have the right of first refusal to match the 
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price of any buyer for the purchase of Grantee's facilities and assets and may acquire Grantee's 

facilities by matching any bona fide offer of purchase made in bankruptcy. If the bankruptcy 

petition is for reorganization under Chapter 11, the forfeited Franchise may be reinstated by 

agreement of the parties or their successors, provided that the City shall have no express or 

implied duty to so agree. 

Section 22. Incorporation of Notice Inviting Bids, Grantee's Bid; Maturity of 
Obligations 

(a) The tenns and conditions in the "Notice Inviting Bids for a Franchise to 

Construct, Maintain, and Use Pipes and Appurtenances for Transmitting and Distributing Gas in 

the Streets of the City of San Diego" (Noticing Inviting Bids), and Grantee's offer in response, 

are part of the Franchise and are fully incorporated herein. The Notice Inviting Bids and 

,"Grantee's offer are attached as Attachment 3 to the Franchise. Grantee's offer in response to the 

Notice Inviting Bids constitutes a material inducement for the grant of the Franchise. 

(b) Any breach of the terms and conditions in the Notice Inviting Bids and Grantee's 

offer in response is a breach of the Franchise and shall be subject to the remedies provided in 

Section 14. If the Franchise is forfeited under Section 14 for any reason, the maturity dates of all 

promissory notes then remaining unpaid, if any, shall be advanced to the date of forfeiture, and 

payment of the principal amount on all remaining promissory notes shall be due and payable to 

City immediately. The provisions of Section 22 shall be in addition to the taking of the full 

amount of the perfonnance bond as provided in Section 20. 

Section 23. Acquisition and Valuation 

Nothing in the Ordinance or the Franchise granted hereby shall be construed as in any 

way impairing the City's rights to acquire property of Grantee through the exercise of the City's 

power of eminent domain or through voluntary agreement between the City and Grantee. If the 
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City chooses to exercise its power of eminent domain, it shall do so in accordance with the 

procedures provided by the general law of the State of California. The valuation of such property 

for condemnation purposes shall be made in accordance with such general law. 

Section 24. Severability 

If any term, covenant, or condition of the Franchise or the application or effect of any 

such tenn, covenant, or condition is held invalid as to any person, entity, or circumstance, or is 

determined to be unjust, unreasonable, unlawful, imprudent, or otherwise not in the public 

interest, by any court or govenunent agency of competent jurisdiction, then such tenn, covenant, 

or condition shall remain in force and effect to the maximum extent pern1itted by faw, and all 

other terms, covenants, and conditions of the Franchise and their application shall not be affected 

thereby but shall remain in force and effect. The parties shall be relieved of their obligations only 

to the extent necessary to eliminate such regulatory or other detennination, unless a court or 

govemmental agency of competent jurisdiction holds that such provisions are not severable from 

all other provisions of the Franchise. 

Section 25. Effective Date 

This Ordinance shall take effect and be in force on the thirtieth day from and after the 

date of its final passage pursuant to San Diego Charter section 295. 

APPROVED: MARA W. ELLIOTT, City Attorney 

By 
Frederick M. Ortlieb 
Deputy City Attorney 

FMO:als 
09/22/2020 
Or.Dept: Office of the Mayor 
Doc. No.: 2486682 
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I hereby certify that the foregoing Ordinance was passed by the Council of the City of 
San Diego, at this meeting of ______ _ 

Approved: __________ _ 
(date) 

Vetoed: -------------
(date) 

ELIZABETH S. MALAND 
City Clerk 

By ____________ _ 
Deputy City Clerk 

KEVIN L. FAULCONER, Mayor 

KEVIN L. FAULCONER, Mayor 
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Attachment 2 
Pursuant to Section 9 of the Franchise, Grantee shall apply for a biennial Master Administrative 
Permit (MAP) with the City of San Diego's Development Services Department. The general 
purpose of the MAP is to ensure coordination of work within the City's public right-of-way 
while maintaining the City's right to manage uses of the public right-of-way. Nothing in the 
MAP shall relieve Grantee from meeting all of its obligations under the Franchise, including 
those regarding relocation of Grantee's facilities at Grantee's sole cost in the event of conflicts 
with City uses. If there is any conflict between the provisions of the Franchise and the provisions 
of the MAP, the provisions of the Franchise shall control, and the conflicting provisions of the 
MAP shall be void. The MAP shall include the following key terms: 

1. MAPs shall be effective for two years upon approval by the City Manager or designee. 

2. Application for the first MAP shall occur soon after the effective date of the Franchise. 

3. Grantee shall develop a Two-Year Plan as part of the MAP application (submitted within 
30 days after the effective date of the Franchise) to include a list of projects and activities 
Grantee plans to perform during the tem1 of the MAP. 

4. The MAP will distinguish between the categories of work that Grantee may perform 
without additional specific permits, and categories of work that will require additional 
specific pennits. Maintenance and operation will be defined in the MAP. 

5. Grantee shall be responsible for providing the City with Geographic Infonnation Systems 
(GIS) coordinate data of its assets to detennine potential conflicts, relocation, or other 
coordination. Confidentiality issues are addressed in Section 9 of the Franchise. 

6. Grantee shall perform work necessary to eliminate conflicts with the City's uses of the 
Streets, as provided in Section 8 of the Franchise. 

7. All work or equipment located in the public right-of-way which affects traffic flow or 
safety shall require an approved Traffic Control Permit from the Development Services 
Department. 

8. Standard Work Hour, Notification, and Pre-Construction requirements are required to 
better maintain coordination between Grantee and the City. 

9. Grantee shall provide and pay at Grantee's sole expense all costs necessary for the 
protection and safety of Grantee's facilities during City-controlled work. 

10. Require the protection of survey markers at Grantee's sole expense. 

11. Establishes Grantee's participation and cooperation with a Utilities Coordinating 
Committee that will meet, at minimum, four times a year. 



Attachment 3 

[TO BE PROVIDED AT A FUTURE DATE] 



EXHIBITB 

GAS FRANCIIISE 



ORDINANCE NUMBER O-_______ (NEW SERIES) 

DATE OF FINAL PASSAGE --------

AN ORDINANCE OF THE COUNCIL OF THE CITY OF 
SAN DIEGO GRANTING TO ---------~ 
THE FRANCHISE (1) TO USE, FOR TRANSMITTING AND 
DISTRIBUTING GAS SUITED FOR ANY AND ALL LAWFUL 
PURPOSES, ALL PIPES AND APPURTENANCES WHICH 
ARE NOW OR MAY HEREAFTER BE LAWFULLY PLACED 
AND MAINTAINED IN THE STREETS WITHIN THE CITY OF 
SAN DIEGO; (2) TO CONSTRUCT, MAINTAIN, AND USE IN 
THE STREETS ALL PIPES AND APPURTENANCES 
NECESSARY TO TRANSMIT AND DISTRIBUTE GAS 
SUITED FOR USE BY CONSUMERS FOR ANY AND ALL 
LAWFUL PURPOSES; AND (3) TO UTILIZE PIPES AND 
APPURTENANCES IN THE STREETS FOR TRANSMITTING 
GAS FOR USE OUTSIDE THE BOUNDARIES OF THE CITY 
FOR ANY AND ALL LAWFUL PURPOSES; AND 
PROVIDING THE TERMS AND CONDITIONS OF THE 
FRANCHISE SO GRANTED. 

BE IT ORDAINED, by the Council of the City ofSan Diego, as follows: 

Section 1. Definitions 

(O-2021-xx) 

The following definitions apply in this Ordinance and are capitalized when they appear: 

(a) "Grantee" means ___________ _ 

(b) "City" means the City of San Diego, a municipal corporation of the State of 

California, in its present incorporated form or in any later reorganized, consolidated, enlarged or 

reincorporated fonn. 

(c) "Applicable Law" means any law, rule, regulation, requirement, guideline, action, 

detennination or order of, or legal entitlement issued by, any goverrunental body having 

jurisdiction, applicable from time to time to the operation and ownership of Grantee's gas 

facilities and to Grantee's business operations, or any other transaction or matter contemplated 

by the Franchise (including any which concern health, safety, fire, environmental protection, gas 
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transmission and distribution, metering, billing, quality and use, public records, labor relations, 

environmental plans, building codes, nondiscrimination, and the payment of minimum and 

prevailing wages), including without limitation applicable provisions of the California 

Constitution, the California Public Utilities Code, the California Labor Code, and orders and 

decisions of the CPUC and Federal Energy Regulatory Commission. 

( d) "Bid Amount" means the amount a responsible person agrees to pay to be 

awarded the Franchise, on tern1s set forth in the Invitation to Bid for the Franchise titled "Notice 

Inviting Bids for a Franchise to Construct, Maintain, and Use Pipes and Appurtenances for 

Transmitting and Distributing Gas in the Streets of the City of San Diego." 

( e) "Books and Records" means any and all records, physical, digital, and 

electronically stored infonnation, of any account of Grantee, including but not limited to records 

of income, expenditures, finance, charts, diagrams, ledgers, pictures, drawings, Geographic 

Infonnation System (GIS) locational data, photographs, and notes, which relate to Grantee's 

receipts, or the placement, location, operation, and maintenance of Grantee's gas facilities in 

City streets, and any other records deemed relevant by the City Manager or City Council to 

enforcement of the Franchise. 

(f) "City Manager" means the person defined in Sections 28, 260, and 265 of the 

Charter of the City of San Diego (San Diego Charter) as those provisions existed on the Effective 

Date or as those provisions may be hereafter amended, and the meaning shall include any person 

lawfully delegated rights or responsibilities by such person. 

(g) "Commencement of Operations Date" means the date on which Grantee obtains 

approval from the CPUC to exercise the Franchise rights by grant of a Certificate of Public 
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Convenience and Necessity pursuant to California Public Utilities Code Division 1, Part 1, 

Chapter 5, Article 1. 

(h) "Construct, Maintain, and Use" means to construct, erect, install, operate, 

maintain, use, repair, relocate, or replace Pipes and Appurtenances thereto in, upon, along, 

across, under or over the Streets of the City. 

(i) "CPUC" means the California Public Utilities Commission or any successor 

agency. 

G) "Effective Date" means the thirtieth day from and after the final passage of this 

Ordinance by the City Council pursuant to San Diego Charter section 295, or January 18, 2021, 

whichever is later. 

(k) "Franchise" means the Franchise granted by the City Council to 

_______ by Ordinance No. 0- ____ , pursuant to San Diego Charter sections 103, 

103.1, 104, and 105. 

(1) "Gas" means natural, bio, or artificial gas or a mixture of any of them. 

(m) "Gas Franchise Fee Surcharge" means the total amount of surcharges allowed by 

the Franchise and the CPUC to be levied solely on customers in the City as a consequence of the 

requirements of the Franchise, consisting prior to the Effective Date of those surcharges 

previously authorized by CPUC Resolution No. E-3788 and Decision No. 80234, which have as 

subparts: (a) a differential surcharge of one percent (1.0 %) approved by Decision No. 80234; 

and (b) a further differential surcharge of three one hundredths of a percent (0.03%) authorized 

by CPUC Resolution No. E-3788. 

(n) "Good Utility Practice" means any of the practices, methods, and acts engaged in 

or approved by a significant portion of the gas utility industry during the relevant time period, or 
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any of the practices, methods, and acts which, in the exercise of reasonable judgment in light of 

the facts known at the time the decision was made, could have been expected to accomplish the 

desired result at a reasonable cost consistent with good business practices, reliability, safety, and 

expedition. Good Utility Practice is not intended to be any one of a number of the optimum 

practices, methods, or acts to the exclusion of all others, but rather to be acceptable practices, 

methods, or acts generally accepted in the region. 

( o) "Gross Receipts" means all gross operating revenues received by Grantee from 

the sale of gas to Grantee's customers with points of service within the corporate limits of the 

City (including, but not limited to, sales to military reservations with points of service within the 

City's corporate limits) which are credited in Account Nos. 480,481, and 482 of the current 

Uniform System of Accounts of the Federal Energy Regulatory Commission as adopted by the 

CPUC or similar superseding accounts plus all revenues collected from CPUC-authorized 

surcharges rendered solely upon the ratepayers within the City as a result of the Franchise 

accounted for in Account No. 488 (less any portion of such surcharges which may be approved 

by the CPUC to capture the franchise fee on these revenues), less uncollectible amounts, and less 

any refunds or rebates made by Grantee to such customers pursuant to orders or decisions CPUC. 

(p) "Pipes and Appurtenances" means pipes, pipelines, mains, services, traps, vents, 

vaults, manholes, meters, gauges, regulators, valves, conduits, appliances, attachments, 

appurtenances, and, without limitation to the foregoing, any other property located or to be 

located in, upon, along, across, under or over the streets of the City, and used or useful in 

transmitting or distributing gas, and for underground signal and communication facilities 

necessary for gas operations, sometimes otherwise referred to as "facilities." 
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( q) "Streets" means the public freeways, highways, streets, ways, alleys and places as 

they now or may hereafter exist within the City. 

Section 2. Purpose 

(a) The Franchise (1) to use, for transmitting and distributing gas suited for any and 

all lawful purposes, all Pipes and Appurtenances which are now or may hereafter be lawfully 

placed and maintained in the Streets within the City; (2) to Construct, Maintain, and Use in the 

Streets all Pipes and Appurtenances necessary to transmit and distribute gas suited for use by 

consumers for any and all lawful purposes; (3) to utilize Pipes and Appurtenances in the Streets 

for transmitting gas for use outside the boundaries of the City for any and all lawful purposes; 

and (4) subject to Applicable Laws, to provide for Grantee's commitment to cooperate with the 

City in good faith on principles and policies for the attainment of the City's Climate Action Plan, 

local energy, energy justice, and climate equity objectives, including but not limited to the 

reduction of greenhouse gas emissions to the fullest extent practical through energy efficiency 

measures, cooperation with any community choice aggregation program, the increased use of 

renewable sources of electric generation, wider deployment of local distributed energy resources 

and energy storage, and advancing the electrification of transportation, is hereby granted to 

________ , a corporation organized and existing under and by virtue of the laws of the 

State of ------

(b) If gas and electric franchises are awarded to the same Grantee, the requirements 

of Sections 6, 9, and 10, need not be duplicated. 

( c) Attachment 1 is a Table of Contents for the Franchise. 
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Section 3. Term 

(a) The right, privilege, and Franchise, subject to each and all of the terms and 

conditions contained in this Ordinance, is hereby granted to 

________________ ., a corporation organized and existing under and by 

virtue of the laws of the State of ______ , for the tenn of twenty (20) years from and 

after the Commencement of Operations Date. The City will issue a letter confinning the 

Commencement of Operations Date when the CPUC issues a Certificate of Public Convenience 

and Necessity permitting Grantee to exercise the rights in the Franchise. The letter will also 

contain the date the Franchise terminates. 

(b) All associated agreements, rights and obligations under the Franchise shall also 

expire at the expiration or earlier tennination of the Franchise, except for the completion and 

discharge of obligations or payments required hereunder and accrued during the tenn. The bond 

·and insurance requirements shall remain in effect until all obligations or payments required by 

the Franchise or related documents are completed, and any disputes are resolved. The bond shall 

remain in effect until the City issues a letter to Grantee acknowledging discharge of all required 

obligations and payments. 

Section 4. Consideration 

(a) The rights and privileges herein granted are upon the express condition that 

Grantee, as consideration therefor and as compensation for the use of the Streets of the City as 

herein authorized and pennitted, shall pay compensation to the City in the following amounts 

and manner: Grantee shall pay the Bid Amount, and shall pay each year in United States dollars, 

a sum equal to three percent (3%) of Grantee's Gross Receipts during the preceding calendar 

year, or fractional year, beginning on the Commencement of Operations Date. In addition, 
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Grantee shall pay any applicable statutory surcharge, such as the Municipal Lands Use Surcharge 

required pursuant to California Public Utilities Code section 6350, et seq. Any City-imposed fees 

for right-of-way usage (Right-of-Way Fee) shall be credited with the consideration paid herein. 

Any revenues that remain after this credit of Right-of-Way Fees will be credited towards any 

additional fees the City imposes for inspection, trenching, cutting, or deterioration of the right­

of-way. The three percent (3%) of Gross Receipts required to be paid to the City pursuant to 

Section 4(a) shall be deemed to be for gas revenues for all lawful purposes except for lighting; 

there shall be no fee for gas furnished for lighting. 

(b) Grantee or any successors shall not at any time apply or request to the CPUC, by 

application, advice letter, or any other filing, to include in rates or surcharges all or any portion 

of the Bid Amount, or interest thereon, paid to the City to bid for and gain award of the 

Franchise. 

( c) Prior to the grant of the Franchise, the consideration for the gas franchise was 

three percent (3.0%) of Gross Receipts in the immediately preceding franchise. Of this amount, 

CPUC Decision No. 80234 and Resolution No. E-3788 together authorized a one and three one 

hundredths of a percent (1.03%) Gas Franchise Fee Surcharge on gas customers located in the 

City. Grantee shall by the Franchise be authorized to continue such gas surcharges authorized by 

Decision No. 80234 and Resolution No. E-3788, or if necessary to seek equivalent surcharges 

from the CPUC, provided that Grantee shall not without City's written consent seek approval of 

additional gas surcharges as a result of the grant of the Franchise in any amount in excess of the 

one and three one hundredths of a percent (1.03%) approved by the CPUC as the Gas Franchise 

Fee Surcharge prior to the Effective Date. 
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( d) During the tenn of the Franchise, Grantee covenants and agrees, that if Grantee 

agrees to pay another municipality more than three percent (3%) of Grantee's Gross Receipts 

(including receipts on CPUC-authorized gas surcharges) in a gas franchise agreement, Grantee 

shall notify the City of such agreement in writing within ten (10) calendar days and offer to 

amend the Franchise to increase the franchise fee to equal the percentage of Gross Receipts in 

such other franchise. If the City agrees to accept the offer, the City and Grantee will execute and 

adopt any documents necessary to amend the Franchise as soon as practicable given the need for 

regulatory approvals. To make such amendments effective, Grantee shall expeditiously file an 

application or request with the CPUC, as Grantee deems necessary, to gain approval of the 

amendments and the resulting increase in the franchise fee surcharge chargeable to the residents 

of the City. Grantee shall not be in violation of Section 4( d) if the CPU C fails to approve any 

such application or request. 

Section 5. Reports, Dates of Payment to City, Audits 

(a) On or before the 15th day of February of each calendar year during the tenn of the 

Franchise, as defined in Section 3, and forty-five (45) calendar days after the expiration of the 

Franchise tenn, Grantee shall file with the City Clerk, the original, and with the City Auditor, 

one copy, of a statement signed under penalty of perjury of its chief financial officer evidencing 

the Gross Receipts during the preceding calendar year or fractional calendar year. 

(b) Within ten (10) calendar days after the filing of the statement of Gross Receipts 

required to be filed on or before the 15th day of February 2021, Grantee shall pay to the City 

Treasurer the money herein required to be paid by Grantee to the City upon the basis of the data 

set forth in said statement. 
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(c) Thereafter, no later than the 25th day of February, the 25th day of May, the 25th 

day of August, and the 25th day of November of each calendar year during the tenn of the 

Franchise, Grantee shall pay the City Treasurer one-fourth (1/4) of the money herein required to 

be paid by Grantee to the City upon the basis of the data set forth in the statement required by 

Section 5(a). By this method of payment it is contemplated and understood that Grantee is in 

effect paying the money herein required to be paid by Grantee to the City under Section 5( c) on 

the basis of Gross Receipts for the preceding calendar year and that an adjustment shall be made 

as more fully set forth in Section 5(d). 

(d) Within ten (10) calendar days after the filing of the statement required by Section 

5(a), Grantee shall pay the City Treasurer, or receive as a refund from the City, as the case may 

be, a sum of money equal to the difference between the sum of the payments of money made in 

accordance with Section 5(c) and the annual payment of money herein required to be paid by 

Grantee to the City upon the basis of the data set forth in said statement. 

(e) The City Manager, City Auditor, City Attorney, or any designees, at any 

reasonable time during business hours, may make examination at Grantee's office or offices, or 

through written electronic request and exchange of its Books and Records, gennane to and for 

the purpose of verifying the data set forth in the statements required by Section 5(a). Grantee 

shall produce its Books and Records no later than five (5) business days after written request 

from the City. 

(f) All Books and Records subject to examination in the Franchise shall be kept 

within the County of San Diego, or in such other place as the reasonable convenience of Grantee 

may require, until at least five (5) years following the tennination of the Franchise; and if it 

becomes necessary for the City Manager, City Auditor, City Attorney, or any representative 

-PAGE 9 OF 37-



(O-2021-xx) 

designated by the City, to make such examination at any place other than within the County, then 

all increased costs and expenses to the City necessary or incident to such examination and 

resulting from such Books and Records not being available within the County, shall be paid to 

the City by Grantee on demand. 

(g) Grantee shall file with the City Manager a copy of its annual report to the CPUC, 

or its successor in authority, as soon as practicable after the original report has been filed with 

the CPUC, or its successor in authority. 

(h) Upon request of the City, Grantee shall provide the City with any publicly 

available reports filed by Grantee to the CPUC. 

(i) In addition to the remedies provided in Section 14, if Grantee fails to make the 

payments for the Franchise on or before the due dates as required in Sections 5(b) through 5( d), 

Grantee shall pay as additional consideration both of the following amounts: 

(1) A sum of money equal to two percent (2%) of the amount due. This 

amount is required in order to defray those additional expenses and costs incurred by the City by 

reason of the delinquent payment including, but not limited to, the cost of administering, 

accounting and collecting said delinquent payment and the cost to the City of postponing 

services and projects necessitated by the delay in receiving revenue; and 

(2) A sum of money equal to one percent (1 %) of the amount due per month 

or any portion thereof as interest and for loss of use of the money due. 

(i) If the Commencement of Operations Date is later than the Effective Date and 

Grantee has no recorded prior year Gross Receipts, then Grantee shall pay the Gross Receipts as 

required in Sections 5(b) through (d) at the next required quarterly interval based on the prior 

year's receipts from the prior gas corporation. If Section 5(i) is applicable to Grantee, such 
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quarterly payments required by Sections 5(b) through ( d) shall be based on receipts of a prior gas 
. . 

corporation only to the extent necessary to establish the prior year Gross Receipts under Section 

5(a), and Grantee's own monthly Gross Receipts shall proportionately begin to control 

determination of prior year Gross Receipts during Grantee's first full year of earning receipts. In 

such event, Grantee shall provide the City with monthly statements of Gross Receipts until 

Grantee has a full year of its own operating receipts, and thereafter shall provide the City its 

Gross Receipts annually according to Section 5(a). Notwithstanding the actual Commencement 

of Operations Date, Grantee shall make payments to the City in advance based on prior year 

receipts according to the schedule provided in Section 5. 

Section 6. Compliance Review Committee and Report 

(a) An audit of Grantee's perfonnance of the conditions of the Franchise shall occur 

every two (2) years after the Effective Date. The City shall establish a Franchise Compliance 

Review Committee (Review Committee) that will consist of five (5) members: three (3) 

appointees selected by the City Council and two (2) appointees selected by the Mayor. The City 

Auditor shall nominate one appointee selected by the City Council. No nominee with a conflict 

of interest shall be selected for the Review Committee. If the Review Committee is a citizens' 

committee, it shall be fonned pursuant to San Diego Charter section 43(b) and Council Policy 

000-13. If San Diego Charter section 43(b) is applicable, the Review Committee shall be created 

and established by City Council resolution every two (2) years only for the clearly defined 

purpose in the resolution, which shall include the duties in Section 6(b ), and shall be temporary 

in nature and dissolved upon the completion of the objectives for which it was created. The 

Review C01mnittee shall be created, and appointments shall be made, before the end of the first 

year of each successive two-year period of the Franchise term. 
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(b) The City shall use a competitive process to retain a qualified, independent, third-

party auditor every two (2) years. The independent auditor shall perfonn a complete review of 

Grantee's confonnance and compliance with all conditions of the Franchise and produce a 

written report documenting the work perfonned and the conclusions reached. The audit shall 

address Grantee's fulfillment of financial, operational, documentary, and cooperative 

requirements under the Franchise. The Grantee shall appoint a representative Vice President to 

serve as the principal person responsible for coordinating with the independent auditor. The audit 

shall be completed and provided to the Review Committee no later than sixty (60) calendar days 

before the outside due date of the Review Committee's report. If Grantee fails to cooperate with 

the independent audit in any way, the auditor's report shall document the refusal and any reason 

Grantee stated for failing to cooperate. The Review Committee shall review the independent 

auditor's report and shall provide the auditor's report and its own written report to the City 

Council within one hundred eighty (180) calendar days of the end of each two-year period of the 

Franchise tern1. 

(c) Within five (5) business days, Grantee shall comply and cooperate with all 

requests made by the City Manager, City Attorney, independent auditor, and City Auditor, or 

designees, which the requestors may deem germane to verifying Grantee's compliance with the 

Franchise conditions. Upon request, Grantee shall provide to the City Manager, City Attorney, 

independent auditor, or City Auditor, or designees, all Books and Records required to be made 

available to the City under the Franchise, within five (5) business days. If Grantee contends that 

legal restrictions prevent compliance with any part of the request, Grantee must provide a 

specific and detailed legal basis that clearly establishes that the law, the CPUC, or other agency 
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with jurisdiction requires or prohibits Grantee from releasing the requested Books and Records. 

General references to provisions of the law or Grantee business preferences will not suffice. 

( d) The independent auditor shall be provided access to interview the City and 

Grantee personnel regarding any subject which the auditor in its sole discretion deems relevant to 

confirming Grantee's compliance with the Franchise, within five (5) business days after any 

request. 

( e) The procedures provided in Section 6 shall be in addition to, and not in lieu of, 

City rights to audit under Section 5. Nothing in Section 6 shall limit or impair the right of the 

City Auditor to conduct its own audits of Grantee's Books and Records. 

Section 7. Compliance with Laws 

(a) All facilities or equipment of Grantee that Grantee shall construct, maintain and 

use or remove, pursuant to the provisions of the Franchise, shall be accomplished in accordance 

with Applicable Laws and with the ordinances, rules and regulations of the City now or as 

hereafter adopted or prescribed, and such rules or regulations as are promulgated under State 

law, or orders of the CPUC or other governmental authority having jurisdiction in the premises. 

(b) Without limiting the general applicability of the foregoing paragraph, or 

diminishing in any way the significance and consequence of Grantee's duty to comply with all 

laws, Grantee shall specifically observe and fully comply with the ordinances and regulations of 

the City as provided in Section 9 and any effective Master Administrative Permit granted 

pursuant thereto. 

(c) Consistent with Sections 7(a) and (b), all operations of Grantee shall comply with 

Good Utility Practice at all times. 
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Section 8. City Reserved Powers 

(a) The City reserves the right for itself to lay, construct, erect, install, use, operate, 

repair, replace, remove, relocate, regrade, or maintain below surface or above surface 

improvements of any type or description in, upon, along, across, under or over the Streets of the 

City. The City further reserves the right to relocate, remove, vacate, or replace the Streets 

themselves. If the necessary exercise of the City's reserved rights conflicts with any Pipes and 

Appurtenances of Grantee Constructed, Maintained, and Used pursuant to the provisions of the 

Franchise, whether or not previously Constructed, Maintained, and Used, Grantee shall, without 

cost or expense to the City within ninety (90) calendar days after a request in writing by the City 

Manager begin the physical field construction of changing the location of all conflicting facilities 

or equipment. Grantee shall proceed promptly to complete such required work. 

(b) Irrespective of any other provision of the Franchise, Grantee's right to Construct, 

Maintain, and Use, or remove, Pipes and Appurtenances shall be subject at all times to the right 

of the City, in the exercise of its municipal authority and police power, to require the removal or 

relocation of Pipes and Appurtenances at the sole cost and expense of Grantee. On this absolute 

reservation, no exception of any kind shall pass to Grantee, including that there shall be no 

exception for preexisting Grantee construction, for City reconfiguration or vacation of Streets in 

a previously-served area, for such reconfigurations or vacations being related to development of 

adjoining property, for the City allegedly acting in a proprietary capacity with respect to water or 

wastewater service, or for any other contention of exception. If Grantee has no permanent 

easement and the conflicting Grantee facilities are in a City Street in a service area previously 

and continuously served by a gas corporation as defined in California Public Utilities Code 

section 222, and if the City thereafter causes a Street to be used differently for any City uses 
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(including water, wastewater, reclaimed water, stonn water, thermal water, communication, or 

any other City facilities, whether or not previously existing), or causes such Streets to be 

removed, realigned, widened, narrowed, vacated, regraded, or replaced in such previously-served 

area, then without any exception and notwithstanding any doctrine of distinction, the cost of 

relocating or removing Grantee's facilities shall be at Grantee's sole expense. 

( c) In the event that Grantee shall ever assert any exception to its obligations with 

respect to the City-reserved rights provided in Section 8, the City shall not be required to pay any 

costs for resolving conflicts associated with the presence of Grantee's facilities while any dispute 

is pending. Notwithstanding any Grantee dispute under Section 8, Grantee shall proceed as 

provided in Section 8(a) to promptly perfonn and pay any and all costs ofrelocations required by 

Section 8, and the City shall not be required under any circumstances to contribute any amount 

under reservation of right or otherwise, toward the prompt resolution of such conflicts. It is the 

express intent of Section 8 that no exceptions shall be available to the duty of Grantee to pay all 

costs, and to promptly and without any conditions not provided herein perfonn relocation or 

removal of its facilities that conflict with the City's primary reserved rights to the uses of Streets. 

The City shall not be required to share Grantee facility relocation costs while any dispute is 

pending. 

( d) In the event the City directs Grantee to relocate its conflicting facilities and 

Grantee believes it cannot meet the schedule required by Section 8(a), Grantee may apply in 

writing to the City Manager for a revised schedule. The application shall document the facts as to 

why Grantee is unable to meet the schedule as required by Section 8(a) and the date on which 

work would begin. The parties shall cooperate in good faith respecting such applications, and the 

City's denial of relocation schedule adjustment requests shall not be unreasonable and shall 
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consider the scope and complexity of any project. The City Manager may adjust the schedule 

provided in Section 8(a) by written instruction to Grantee, and Grantee shall meet the adjusted 

schedule. 

Section 9. Master Administrative Permit 

(a) Grantee's exercise ofrights to install, maintain, and operate its facilities in the 

Streets of the City shall at all times be subject to obtaining and maintaining in force a City-issued 

Master Administrative Permit (MAP). The MAP shall approve Grantee's administrative 

practices throughout the Streets while exercising the Franchise rights; however, the MAP shall 

not be in lieu of or relieve Grantee from complying with the Franchise tem1s or obtaining more 

particular permits required for Grantee's specific projects or activities. The MAP shall prescribe 

the categories of work that Grantee may perform without additional specific permits, and the 

categories of work which will require additional specific permits. The MAP shall be granted by 

the City Manager subject to the tenns and procedures of the Franchise and on such other 

reasonable terms as may be established by the City Manager following consultation with Grantee 

and other utilities using the Streets. Grantee shall apply for a MAP within thirty (30) calendar 

days after the Effective Date, and the initial MAP shall expire on the second aimiversary after the 

Effective Date. Each successive MAP shall have a tenn of two (2) years. Grantee shall not be 

charged a fee to obtain the MAP. The MAP shall be consistent with all terms in the Franchise, 

specifically including the terms of Sections 8 and 9. If there is any conflict between the 

provisions of the Franchise and the provisions of the MAP, the provisions of the Franchise shall 

control, and the conflicting provisions of the MAP shall be void. 

(b) The MAP shall comply with the general terms attached as Attachment 2, and any 

additional terms established by the City Manager. Subject to Applicable Laws and the 
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requirements of the Franchise, the City Manager may take due consideration of Grantee's 

requests regarding provisions of each biennial MAP, provided the requests are consistent with 

and do not conflict with the tenns of the Franchise. The City Manager shall determine if the 

conditions of the Franchise are fulfilled upon any application for a MAP and if Grantee's 

application is complete. The City Manager shall grant a MAP within thirty (30) calendar days 

after Grantee's complete application. The application shall contain sufficient information for the 

City Manager to assure compliance with all the requirements in the Franchise, including Section 

9, and the general terms in Attachment 2. Grantee shall apply for each successive MAP not less 

than one hundred eighty (180) calendar days prior to expiration of the prior MAP. Any MAP 

granted by the City Manager shall contain the following conditions: 

(1) Upon written request by the City Engineer or designee, Grantee shall 

provide to the City within ten (10) calendar days, and immediately in the case of a City Manager­

declared emergency, Geographic Information System (GIS) coordinate data or other locational 

records as the City in its sole discretion may deem appropriate for the City's requirements. The 

records provided in response to the City's request shall describe Grantee's facilities in 

geographical areas of any size that the City detennines necessary to coordinate with the City's 

uses or any other lawful uses of the Streets throughout the City. 

(A) Grantee's contention that infonnation is confidential shall not 

relieve Grantee from the duty to produce the infonnation to City. Grantee acknowledges that any 

infonnation required to be submitted or provided in fulfillment of the obligations of the 

Franchise is a public record subject to disclosure in response to a California Public Records Act 

(California Government Code sections 6250- 6276.48)(CPRA) request, unless the City or a 

court of competent jurisdiction detennines that a specific exemption in the CPRA applies. If 
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Grantee submits infonnation clearly marked confidential or proprietary, the City shall protect 

such infonnation and treat it with confidentiality to the extent pennitted or required by law; 

provided however, that the City shall assume no liab1lity for having access to Grantee's records 

for official City purposes except by a judgment in a court of competent jurisdiction upon a claim 

arising from the established sole negligence or willful misconduct of the City, its officers, agents, 

or employees. It shall be Grantee's responsibility to provide to the City the specific legal ground~ 

on which the City can rely in withholding infonnation from public disclosure should Grantee 

request that the City withhold such infonnation. General references to sections of the law will 

not suffice. Rather, Grantee shall provide a specific and detailed legal basis, including applicable 

case law or other law, that clearly establishes the requested information is exempt from 

disclosure. If, at the time the documents are provided to the City, Grantee does not provide a 

specific and detailed legal basis for requesting the City to treat the infonnation as confidential, to 

protect it from release, and to withhold alleged confidential or proprietary infonnation from 

CPRA requests, the City is not required to treat the information as being confidential and may 

release the infonnation as required by the CPRA, and Grantee shall hold the City, its elected 

officials, officers, and employees hannless for release of this infonnation. When reviewing any 

request by Grantee for confidentiality, the City will consider California Government Code 

section 6254(e), which provides a CPRA exemption for records concerning geological and 

geophysical data relating to utility systems development that are obtained in confidence from any 

person. When reviewing any request by Grantee for confidentiality, the City will consider 

California Government Code section 6254( e ), which provides a CPRA exemption for records 

concerning geological and geophysical data relating to utility systems development that are 

obtained in confidence from any person. It shall be Grantee's obligation to defend, at Grantee's 
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expense, any legal actions or challenges seeking to obtain from the City any infonnation 

requested under the CPRA withheld by the City at Grantee's request. Furthermore, Grantee shall 

indemnify and hold harmless the City, its elected officials, officers, and employees from and 

against any claim or liability, and defend any action brought against the City, resulting from the 

City's refusal to release information requested under the CPRA which was withheld at Grantee's 

request. Nothing in the Franchise creates any obligation on the part of the City to notify Grantee 

or obtain Grantee's approval or consent before releasing infonnation subject to disclosure under 

the CPRA, in response to a CPRA request. This defense and indemnity requirement supplements 

but does not replace the general indemnity requirement in Section 12. 

(B) The City shall not be required to execute any non-disclosure 

agreement with Grantee to obtain prompt confidential access to Grantee's records for its 

facilities in City Streets except by order of a state or federal govenunental agency or court 

having jurisdiction to impose such requirement. Absent such order, the City may, but shall not be 

required, to execute non-disclosure agreements with Grantee respecting the locations of 

Grantee's facilities. 

(2) Grantee's rights to uses in the Streets exist subject to City uses of the 

Streets. At all times the City's superior reserved rights to uses of the Streets shall be preserved 

under Section 8. No provision of a MAP may be written or construed to modify that explicit 

reservation which shall be controlling at all times. 

(3) With respect to any and all City work in the Streets, the costs of protecting 

Grantee's facilities shall be at Grantee's sole expense. The City and its contractors shall not be 

required to pay any amount for the services of any personnel, stand-by safety engineers, or 

similar service for the protection of Grantee's facilities which may be necessary for any City-
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controlled excavation or other work. Upon written request from the City or an authorized agent, 

Grantee shall within five (5) calendar days (or as soon as practicable in the case of emergency) 

arrange the on-site presence of any standby safety engineer that Grantee or City deem necessary 

for the protection of Grantee's facilities, and Grantee shall be solely responsible for all related 

costs. 

( 4) In its application for a MAP, Grantee shall submit to the City a list of 

projects and activities Grantee plans to perfonn in the two years covered by the MAP (Two-Year 

Plan). The Two-Year Plan shall catalog plaimed activities by level of disruption and by the 

amount of coordination with City staff the activity requires. The activities may be classified as: 

(A) regular maintenance for which no street disruptions or traffic control plans are expected; 

(B) minor repairs or construction which will require traffic pennits and control for less than 

thirty (30) calendar days; and (C) major repairs or construction which are expected to require 

substantial permitting from the City, impacts to traffic or surrounding properties, or which may 

persist for more than thirty (30) calendar days. The Two-Year Plan shall constitute the MAP 

understanding between the City and Grantee as to those activities anticipated to require 

coordination with the City and other utilities. In the event of changed circumstances regarding 

the use of City Streets, the City Manager may require adjustments to Grantee's scheduled 

activities to account for such conditions or may allow deviations or changes to Grantee's Two­

y ear Plan at Grantee's request. Grantee shall promptly request such changes when Grantee 

discovers that changes are needed. 

(5) Grantee shall fully cooperate with the City's uses of the Streets, including 

for the City's construction, maintenance, and repair of City utilities. The City will establish or 

continue to operate a Utilities Coordinating Committee (Coordinating Co1mnittee) or similar 
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body in which Grantee shall be a member and active participant. The purpose of the 

Coordinating Committee shall be to review and make recommendations to all utilities and the 

City on matters regarding utility installations and operations within the public rights-of-way. The 

Coordinating Committee shall be chaired by the City Engineer or designee. The Coordinating 

Committee shall meet a minimum of four times each fiscal year. The Coordinating Committee 

shall give due consideration to Grantee's Two-Year Plan and to activities and projects the City 

has planned in the two-year cycle. The City will encourage the participation on the Coordinating 

Committee of other utility entities lawfully using the Streets, including telephone and cable 

service companies. Grantee shall recognize that other utilities may have rights of use in the 

Streets which are not granted by the City, and shall jointly encourage participation of these 

entities in the Coordinating Committee so that the activities and projects of all entities using the 

Streets may be efficiently communicated and scheduled to minimize interferences of utility work 

with the uses of the Streets and adjoining property, for the public welfare and for the benefit of 

all parties in the performance of their planned work. The Coordinating Committee may, by 

agreement of the City and Grantee, establish standing subc01mnittees and may assign tasks to, 

and receive recommendations from, such subcommittees as it may deem necessary. 

Section 10. Cooperation with City Climate Action, Local Energy, Energy Justice, 
and Local Materials Sale and Purchase Goals 

(a) Climate Action and Local Energy. Subject to Applicable Law, Grantee shall 

cooperate in good faith with the City's desire to accomplish the goals set forth in its Climate 
' 

Action Plan dated December 2015, and any revised or successive climate plan. Subject to 

Applicable Law, Grantee shall reasonably assist the City in achieving its goals ofreducing 

carbon-based greenhouse gas emissions related to generation of the electricity used by customers 

in the City's corporate boundaries and reducing other greenhouse gas emissions in the City 

-PAGE 21 OF 37-



(O-2021-xx) 

through increased electrification of transportation. Grantee's acceptance of the Franchise 

includes Grantee's understanding of the City's policy objectives, and, subject to Applicable Law, 

its willingness to assist in good faith the City's goal of increasing electrification in the City. 

Subject to Applicable Law, Grantee shall permit distributed energy resources to deliver all 

practical excess amounts of electric energy and capacity not used at the sites of distributed 

generation located within the City to be made available to other customers of Grantee and/or to 

any operating community choice aggregation program established by the City. Grantee accepts 

that the City will support policies supportive ofrenewable fueled electricity, and Grantee will not 

unreasonably oppose or obstruct such efforts without good public cause which shall be at 

Grantee's sole discretion. The City recognizes the challenges of transitioning to these preferred 

resources. Nonetheless, Grantee shall cooperate with the City in good faith toward fulfillment of 

these objectives in a Joint Policies Guide as provided in Section l0(c), on a timetable which 

meets the City's Climate Plan, and with the City's understanding that many of the objectives are 

or will be subject to factors controlled by State legislation and orders of the CPUC. 

(b) Energy Justice. Grantee shall cooperate with the City toward the improvement of 

environmental and social justice in the provision of gas service. Grantee shall recognize and 

suppoti the City's 2019 Climate Equity Index and any subsequent versions or revisions. Grantee 

shall use best good faith efforts to assist the City in fulfillment of Climate Equity Index 

recommendations including (1) to assist the City in seeking and providing grant funding 

opportunities to support community engagement and invest in areas with very low to moderate 

access to opportunity, or in programs and projects that receive funding from any City fund 

established to advance climate equity objectives; (2) to support the City in conducting public 

engagement efforts, in partnership with community-based organizations, in census tracts with 
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very low access to opportunity; (3) to assist the City in exploring the feasibility of establishing a 

sustainability ambassador program in areas with very low to moderate access to opportunity; 

(4) to assist the City in the detennination of mechanisms to incorporate climate equity into City 

programs and projects; and (5) to cooperate with the City in periodically updating Climate 

Equity Index data. Grantee will use its best.efforts to minimize service costs to City residents and 

businesses, to provide opportunities to low and moderate income customers for them to reduce 

energy bills through energy efficiency, to minimize cost volatility, and to improve access to 

energy services that empower low and moderate income residents and disadvantaged businesses 

through efficiency, conservation, and renewable energy, including through the mechanism of on­

bill financing. 

(c) Joint Policies Guide. During the first year after the Effective Date, Grantee and 

the City Manager shall meet and confer for the negotiation and adoption of a Joint Policies Guide 

regarding the subjects provided in Sections l0(a) and (b). The Joint Policies Guide shall be 

signed by Grantee's responsible officer and presented to the City Council for adoption within the 

first year after the Effective Date. The Joint Policies Guide shall be an aspirational document 

providing for Grantee's points of alignment and cooperation with the City's policy objectives 

provided in Sections 1 0(a) and (b ), including the identification of barriers. Grantee's cooperation 

with Section 10 shall be reported in the periodic compliance report provided in Section 6. In 

negotiating the Joint Policies Guide, the parties shall take due consideration of any legal or 

practical impediments cited by Grantee, including legislation, orders, and considerations for all 

customers (and not only those located in the City or immediately interested in a subject), as to 

why any policy cannot be implemented, or why Grantee may need to take a position before the 

Legislature or CPUC that is tempered with respect to City policy objectives. The Joint Policies 
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Guide shall include discussion of opportunities for the City and its citizens, especially those 

citizens with low or moderate income, to gain access to energy efficiency, distributed generation, 

evolving technology, and transportation electrification programs and grants that are made 

available by the CPUC and California Energy Commission. The Joint Policies Guide shall 

describe Grantee's intended best efforts to make its State-authorized energy efficiency, 

distributed energy, emerging technology (including Electric Program Investment Charge 

opportunities, as applicable), and transportation electrification program funding available to the 

City (and to qualifying customers in the City) according to orders of the Commissions. Where 

Commission orders require or invite Grantee to submit proposals to be approved for the 

expenditure of said program funds, the Joint Policies Guide shall indicate the available programs 

and how Grantee's proposals will give due consideration to the City's climate action goals and to 

City's position and ability to partner with Grantee toward fulfillment of those goals, including 

through building codes, buildJng energy benclunarking, deployment of customer controlled 

energy storage, microgrids, and electric transportation on City Streets. 

(d) Sale and Purchasing of Local Materials. Grantee shall use good best faith efforts 

to arrange and operate its business in a manner such that both the retail selling and purchasing of 

all materials and supplies used in connection with its business occurs at addresses located in the 

City of San Diego, and that all sales tax from Grantee's material purchases are collected and paid 

upon retail sales transactions occurring within City boundaries. 

(e) The provisions in Sections l0(a) through (d) are aspirational goals but shall not be 

binding legal agreements giving rise to remedies provided in Section 14. The provisions shall be 

construed only as an indication of Grantee's good faith co111111itment to the City's policies and 

preferences and for no other reason. 
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Section 11. City Use of Grantee Real Property 

Subject to Applicable Law, including California Public Utilities Code section 851 and 

regulations or orders of the CPUC, Federal Energy Regulatory Commission, and Grantee's own 

safety and security regulations, the City shall have the right to use any unused or excess Grantee 

real property for municipal purposes without cost of rent. Such City uses shall not be 

unreasonable or incompatible with Grantee's uses of the property. The City's uses may be of 

temporary or continuing nature and subject at all times to Grantee's right of eviction upon 

reasonable notice or for cause if at any time the City uses become incompatible with Grantee's 

uses. Grantee shall reasonably cooperate with the City at the City's request to use such excess 

property, including applying to the CPUC pursuant to California Public Utilities Code section 

851 for authorization of such use. The City shall pay Grantee all administrative costs of such use 

but free of rent. The City's uses of Grantee's property shall meet Grantee's general requirements 

for use of excess or unused Grantee property and shall be subject to all reasonable requirements 

of Grantee including hold hannless and indemnification provisions in favor of Grantee. Section 

11 is intended only to apply to compensation for the use of excess real property, not to other 

reasonable Grantee requirements, limitations, or exclusions. The compensation for such use with 

no additional cost of rent is provided in the grant of the Franchise. 

Section 12. Indemnity, Defense, Insurance 

(a) Grantee, to the fullest extent pennitted by law, shall defend with legal counsel 

reasonably acceptable to the City, indemnify and hold hannless the City and its officers, agents, 

departments, officials, and employees (Indemnified Parties) from and against all claims, losses, 

costs, damages, injuries (including death) (including injury to or death of an employee of 

Grantee, any agent or subcontractor, anyone directly or indirectly employed by them, or anyone 
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that they control), expense and liability of every kind, nature, and description (including 

incidental and consequential damages, court costs, litigation expenses and fees of expert 

consultants or expert witnesses incurred in connection therewith and costs of investigation) that 

arise out of, pertain to, or relate to, directly or indirectly, in whole or in part, any acts perfonned, 

rights exercised, or rights or privileges granted under the Franchise, by Grantee, any agent or 

subcontractor, anyone directly or indirectly employed by them, or anyone that they control. 

Grantee's duty to defend, indemnify, and hold harmless shall not include any claims or liabilities 

arising from the active negligence, sole negligence, or willful misconduct of the Indemnified 

Parties. 

(b) Concurrent with the acceptance of the Franchise by Grantee, and as a condition 

precedent to the effectiveness of the Franchise, and in partial perfonnance of the obligations 

assumed herein, Grantee shall procure and maintain at Grantee's expense for the duration of the 

Franchise from an insurance company that is admitted to write insurance in California or that has 

a rating of or equivalent to A:VIII by A.M. Best & Company the following insurance against 

claims for injuries to persons or damage to property which may arise from or in connection with 

the performance of the Franchise by the Grantee, its agents, representatives, employees or 

subcontractors: 

(1) Comprehensive general liability insurance naming the City, its officials, 

employees, and agents as additional insureds from and against claims, demands, causes of action, 

expenses, costs, or liability for injury to or death of persons, or damage to or loss of property 

arising out of or in any manner connected with Grantee's operation or perfonnance under the 

Franchise in an amount not less than five million dollars ($5,000,000) each occurrence and five 

million dollars ($5,000,000) general aggregate. 
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(2) Automobile liability in an amount not less than one million dollars 

($1,000,000) combined single limit per accident for bodily injury and property damage covering 

owned, non-owned and hired vehicles. 

(3) Workers' Compensation insurance as required by the State of California, 

with Statutory Limits, and Employer's Liability Insurance with limit of no less than one million 

dollars ($1,000,000) per accident for bodily injury or disease. 

( 4) Excess liability or Umbrella liability insurance in an amount not less than 

ten million dollars ($10,000,000) per occurrence. 

( c) Each insurance :Policy shall be endorsed to state that coverage shall not be 

suspended, voided or canceled by either party, reduced in coverage or in limits, except after 

thirty (30) days' prior written notice has been given to the City, and shall be primary and not 

contributing to any other insurance or self'.-insurance maintained by the City. 

( d) Not more frequently than every five ( 5) years, if in the opinion of City Manager 

or of an insurance broker retained by the City, the amount of the foregoing insurance coverage is 

not adequate, Grantee shall increase the insurance coverage as required by the City. Grantee shall 

furnish the City with certificates of insurance and witli original endorsements affecting coverage 

as required above. The certificates and endorsements for each insurance policy shall be signed by 

a person authorized by that insurer to bind coverage on its behalf. Any modification or waiver of 

the insurance requirements contained in the Franchise shall only be made with the written 

approval of the City's Risk Manager in accordance with established City policy. 

(e) Grantee may fulfill the insurance obligations of Sections 12(b) through (d) by 

self-insurance. Grantee shall provide a certificate to the City evidencing the fulfillment of these 

requirements. 
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Section 13. Repair Costs 

Grantee shall pay to the City on demand the cost of all repairs to City property made 

necessary by any of Grantee's operations under the Franchise, provided however, that Grantee 

may make repairs to Streets, sidewalks, curbs and gutters itself at its own cost in accordance with 

City specifications, rules, and regulations if the repairs can be done without undue inconvenience 

to the public use of the Streets. 

Section 14. Forfeiture and Other Remedies 

(a) The Franchise is granted upon each and every condition herein contained and 

shall be strictly construed against Grantee. Nothing shall pass by the Franchise granted to 

Grantee unless granted in plain and unambiguous tenns. Each of the Franchise conditions is a 

material and essential condition to the granting of the Franchise, except Section 10. If Grantee 

shall fail, neglect or refuse to comply with any of the conditions of the Franchise, and if such 

failure, neglect or refusal shall continue for more than thirty (30) calendar days after written 

demand by the City Manager for compliance, then the City, by the City Council, in addition to 

all rights and remedies allowed by law, including but not limited to breach of contract, 

declaratory relief, specific performance, and mandatory injunction, may terminate the right, 

privilege and Franchise granted in and by the Franchise, and all the rights, privileges and the 

Franchise of Grantee shall be at an end. Thereupon and immediately, Grantee shall surrender all 

rights and privileges in and to the Franchise. No Franchise provision made to secure the 

enforcement of the tenns and conditions of the Franchise shall be deemed an exclusive remedy 

or to afford the exclusive procedure for the enforcement of the Franchise terms and conditions, 

but the remedies and procedure outlined or provided, including forfeiture, shall be deemed to be 

cumulative. 
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(b) Notwithstanding and without waiving the remedies reserved in Section 14(a), the 

parties recognize and agree that certain Grantee breaches of specified conditions in the Franchise 

will result in damages to the City, as cost of postponing services or projects, or other delay 

expenses, which for a temporary period may not practically warrant forfeiture of the Franchise 

by Grantee or require specific proof of damage by the City. For such specified conditions and 

limited periods of Grantee breach, at the City's sole discretion and election, as an alternative 

remedy to those provided in Section 14(a), Grantee shall be liable to the City for liquidated 

damages in lieu of forfeiture or proof of actual damages or other legal remedies. Any failure of 

the City to not elect liquidated damages under Section 14(b) shall not be a waiver of the City's 

right to prove and recover actual damages under Section 14(a). The City-elected liquidated 

damage assessments shall be applicable only to Grantee breaches of the conditions specified in 

Section 14(e), and only for the maximum time periods provided in Section 14(c). All Franchise 

conditions not stated in Section 14( e) shall expressly and at all times remain reserved to the City 

to enforce and subject to the remedies provided in Section 14(a). 

( c) In the event that the City elects the remedy of liquidated damages for the breach 

of any of the specified conditions in Section 14( e ), it shall deliver written notice to Grantee of the 

breach and the date on which the breach commenced, and the notice shall provide Grantee the 

same thirty (30) calendar day right to cure provided in Section 14(a). If after the thirty (30) 

calendar days from notice of the breach, the condition has not been cured or justified to the 

satisfaction of the City Manager, the remedy of liquidated damages shall thereafter be a remedy 

that shall apply only to the condition of breach specified in the notice and only for a period not­

to-exceed one hundred eighty (180) calendar days from the date that is thirty (30) calendar days 

after each such notice. After the one hundred eighty (180) calendar day period, the remedies in 

-PAGE 29 OF 37-



(O-2021-xx) 

Section 14(a) shall remain available to the City. The liquidated damages provided in Section 

14( e) shall accrue and be paid on each uncured incident notice even if multiple notices cite a 

c01mnon specified breached condition. For any breach that has not been cured within the notified 

cure period, Grantee shall be liable to the City for all accumulated assessed liquidated damages 

during the maximum period of applicability, and thereafter for all City's remedies provided in 

Section 14(a) for each such breach which extends beyond the maximum liquidated damage 

assessment period. The City Manager shall assess and bill Grantee for all.such damages which 

shall be accrued during the liquidated damage assessment period and shall carry interest as 

provided by law from the date of assessment. All assessed liquidated damages and interest shall 

be payable to the City on the quarterly payment dates provided for fees and surcharge revenue in 

Section 5, and if not so paid, Grantee shall be in default of the Franchise. During the pendency of 

any disputed liquidated damage assessment period, the parties shall engage in dispute resolution 

as provided in Section 15. Section 14 shall not be construed to impair the City's right to acquire 

Grantee's property or facilities at any time as provided by the California Constitution and the 

San Diego Charter. 

( d) By entering the Franchise, Grantee and the City agree that the specified Franchise 

conditions and liquidated damage amounts provided in Section 14( e) represent a reasonable 

endeavor by the parties to estimate a fair compensation for any loss that may be sustained by the 

City as the result of that breach of the specified condition for the period. Jointly foreseeable and 

reasonably estimable damages to the City of Grantee's breach of conditions in Section 14( e) 

include, but are not limited to, costs arising from Grantee's interference, disruptions, 

suspensions, obstructions, and delays to the City's programs, projects, contracts, and the cost to 

efficiencies in City-reserved uses of the Streets. The City's election of temporary liquidated 
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damages under Section 14 is, if exercised under Sections 14(b) and ( c ), an alternative that shall 

be available to the City in lieu of the remedy of immediate Grantee forfeiture or other legal 

remedies reserved to the City under Section 14(a), and is not and shall not be construed as a 

penalty. Grantee acknowledges that amounts provided in Sections 14(b), (c), and (e) are capped 

and for the maximum period provided bear a reasonable relationship to the range of harm that the 

parties might reasonably have anticipated to follow from the specified breaches when they 

entered into the Franchise. As a temporary alternative to forfeiture of the Franchise by Grantee 

for the breach of any condition, said liquidated damages are not a penalty. 

( e) Liquidated Damages for Breach of Specified Conditions. 

If elected by the City pursuant to Sections 14(b) and ( c ), the following events of Grantee 

breach shall have the conesponding daily liquidated damage charges excepting weekends and 

holidays: 

(1) Failure to deliver facility location records and gas facility drawings and 

other engineering record infonnation required by Section 9 without conditions not provided for 

in the Franchise: six thousand ($6,000) per calendar day for delay and disruption. 

(2) Failure to timely coordinate, bear costs, and physically relocate facilities 

upon direction of the City Manager as required by Section 8: fifteen thousand ($15,000) per 

calendar day for delay and disruption. Actual cost of relocation shall be borne entirely by 

Grantee. 

(3) Failure to provide and pay for standby safety engineers for protection of 

Grantee facilities within five ( 5) calendar days' notice from the City or its authorized agents as 

required by Section 9: Cost of standby engineers plus fifteen thousand ($15,000) per calendar 

day for delay impacts. 
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Section 15. Dispute Resolution 

(a) If any dispute arises under the Franchise, including any alleged breach, the City 

and Grantee shall use reasonable efforts to resolve the dispute. The City and Grantee shall 

consult and negotiate with each other in good faith and, recognizing their mutual interests, 

attempt to reach a just and equitable solution satisfactory to the City and Grantee. If the City and 

Grantee do not agree on such a solution within fifteen (15) calendar days, then, upon written 

notice by either party to the other, such dispute shall be referred to the City Manager and the 

Grantee's Vice President of Gas Engineering and Construction, or equivalent title, for further 

consultation and negotiation. 

(b) If the City Manager and the Grantee's Vice President of Gas Engineering and 

Construction or equivalent are unable to agree on a solution within fifteen (15) calendar days of 

such.referral, the City and Grantee agree to attempt in good faith to settle the dispute by non­

binding mediation administered by a mediator acceptable to both parties. The City and Grantee 

will cooperate in selecting a mediator. The City and Grantee agree that they will participate in 

the mediation in good faith and will share equally in the mediation costs, though each party will 

bearits own attorneys' fees and related costs, including any expert witness fees. The parties will 

use their best efforts to conclude the non-binding mediation within forty-five ( 45) calendar days 

after the City Manager and the Grantee's Vice President conclude their discussions. The parties 

may extend the dates in Section 15 by mutual agreement. 

(c) If the City and Grantee do not agree on a solution through non-binding mediation, 

then either party may pursue litigation in any court with jurisdiction. Notwithstanding any other 

provision of Section 15, the City or Grantee may proceed directly to litigation if there is an 

urgency that renders the preceding dispute resolution process impracticable. 
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Section 16. Publication Expense 

Grantee shall reimburse the City for all publication expenses incurred in connection with 

granting the Franchise, within thirty (30) calendar days after the City provides Grantee a written 

statement of the expenses. 

Section 17. Authority for Grant 

Notwithstanding any other provisions, the Franchise is granted solely and exclusively 

under Sections 103, 103.1, 104, and 105 of the San Diego Chaiier and under no other authority. 

Section 18. No Transfer Without Consent 

Grantee shall not sell, transfer, or assign the Franchise or the rights and privileges granted 

thereby without the consent of the City Council, as set forth in San Diego Charter Section 103. 

Section 19. Right of City's Electors 

This grant of Franchise and authority shall be and is subject to the right of the majority of 

the electors of the City voting at any election at any time thereafter to repeal, change, or modify 

the grant, and such right is hereby expressly reserved to the electors; and it is expressly agreed 

that at any election held in the City, a majority of the electors of the City voting at the election 

shall have the right to repeal, change, or modify the tenns of this Franchise and the authority 

granted hereunder. 

Section 20. Performance Bond 

Grantee shall file and maintain a faithful perfom1ance bond in favor of the City in the 

sum of $30,000,000 (thirty million dollars) to guarantee that Grantee shall well and truly 

observe, fulfill, and perform each and every term and condition of the Franchise. In case of any 

breach of any condition of the Franchise, up to the whole amount of the sum named in the bond 

may be taken and deemed to be liquidated damages and shall be recoverable from the principal 
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and sureties upon such bond. The bond shall be acknowledged by Grantee as principal and by a 

corporation licensed by the Insurance Commissioner of the State of California to transact the 

business of a fidelity and surety insurance company as surety. 

Section 21. Bankruptcy 

If Grantee files any voluntary or involuntary petition for bankruptcy under the laws of the 

United States, the Franchise may at the City's sole discretion be immediately tenninated and 

forfeited. The Franchise is personal between the City and Grantee and shall not be assignable or 

salable in bankruptcy without the City's express written consent. No value may be attributed to 

the Franchise in bankruptcy except for the depreciated value of Grantee's facilities in the City 

Streets. In any bankruptcy proceeding, the City shall have the right of first refusal to match the 

price of any buyer for the purchase of Grantee's facilities and assets and may acquire Grantee's 

facilities by matching any bona fide offer of purchase made in bankruptcy. If the bankruptcy 

petition is for reorganization under Chapter 11, the forfeited Franchise may be reinstated by 

agreement of the parties or their successors, provided that the City shall have no express or 

implied duty to so agree. 

Section 22. Incorporation of Notice Inviting Bids, Grantee's Bid; Maturity of 
Obligations 

(a) The tenns and conditions in the "Notice Inviting Bids for a Franchise to 

Construct, Maintain, and Use Pipes and Appurtenances for Transmitting and Distributing Gas in 

the Streets of the City of San Diego" (Noticing Inviting Bids), and Grantee's offer in response, 

are part of the Franchise and arc fully incorporated herein. The Notice Inviting Bids and 

Grantee's offer are attached as Attachment 3 to the Franchise. Grantee's offer in response to the 

Notice Inviting Bids constitutes a material inducement for the grant of the Franchise. 
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(b) Any breach of the terms and conditions in the Notice Inviting Bids and Grantee's 

offer in response is a breach of the Franchise and shall be subject to the remedies provided in 

Section 14. If the Franchise is forfeited under Section 14 for any reason, the maturity dates of all 

promissory notes then remaining unpaid, if any, shall be advanced to the date of forfeiture, and 

payment of the principal amount on all remaining promissory notes shall be due and payable to 

City ilmnediately. The provisions of Section 22 shall be in addition to the taking of the full 

amount of the perfonnance bond as provided in Section 20. 

Section 23. Acquisition and Valuation 

Nothing in the Ordinance or the Franchise granted hereby shall be construed as in any 

way impairing the City's rights to acquire property of Grantee through the exercise of the City's 

power of eminent domain or through voluntary agreement between the City and Grantee. If the 

City chooses to exercise its power of eminent domain, it shall do so in accordance with the 

procedures provided by the general law of the State of California. The valuation of such property 

for condemnation purposes shall be made in accordance with such general law. 

Section 24. Severability 

If any tenn, covenant, or condition of the Franchise or the application or effect of any 

such term, covenant, or condition is held invalid as to any person, entity, or circumstance, or is 

detennined to be unjust, unreasonable, unlawful, imprudent, or otherwise not in the public 

interest, by any court or government agency of competent jurisdiction, then such tenn, covenant, 

or condition shall remain in force and effect to the maximum extent pennitted by law, and all 

other tenns, covenants, and conditions of the Franchise and their application shall not be affected 

thereby but shall remain in force and effect. The parties shall be relieved of their obligations only 

to the extent necessary to eliminate such regulatory or other determination, unless a court or 
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govenunental agency of competent jurisdiction holds that such provisions are not severable from 

all other provisions of the Franchise. 

Section 25. Effective Date 

This Ordinance shall take effect and be in force on the thirtieth day from and after the 

date of its final passage pursuant to San Diego Charter section 295. 

APPROVED: MARA W. ELLIOTT, City Attorney 

By 
Frederick M. Ortlieb 
Deputy City Attorney 

FMO:als 
09/22/2020 
Or.Dept: Office of the Mayor 
Doc. No.: 2486714 

Attachments: 1 
2 
3 

Table of Contents - Exhibit B - Gas Franchise 
Master Administrative Pennit Key Tenns 
Notice Inviting Bids and Grantee's Offer 
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I hereby certify that the foregoing Ordinance was passed by the Council of the City of 
San Diego, at this meeting of ____________ _ 

Approved: __________ _ 
(date) 

Vetoed: ------------
(date) 

ELIZABETH S. MALAND 
City Clerk 

By __________ _ 
Deputy City Clerk 

KEVIN L. FAULCONER, Mayor 

KEVIN L. FAULCONER, Mayor 
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Attachment 2 

Pursuant to Section 9 of the Franchise, Grantee shall apply for a biennial Master Administrative 
Pem1it (MAP) with the City of San Diego's Development Services Department. The general 
purpose of the MAP is to ensure coordination of work within the City's public right-of-way 
while maintaining the City's right to manage uses of the public right-of-way. Nothing in the 
MAP shall relieve Grantee from meeting all of its obligations under the Franchise, including 
those regarding relocation of Grantee's facilities at Grantee's sole cost in the event of conflicts 
with City uses. If there is any conflict between the provisions of the Franchise and the provisions 
of the MAP, the provisions of the Franchise shall control, and the conflicting provisions of the 
MAP shall be void. The MAP shall include the following key tenns: 

1. MAPs shall be effective for two years upon approval by the City Manager or designee. 

2. Application for the first MAP shall occur soon after the effective date of the Franchise. 

3. Grantee shall develop a Two-Year Plan as part of the MAP application (submitted within 
30 days after the effective date of the Franchise) to include a list of projects and activities 
Grantee plans to perform during the tenn of the MAP. 

4. The MAP will distinguish between the categories of work that Grantee may perfonn 
without additional specific pennits, and categories of work that will require additional 
specific permits. Maintenance and operation will be defined in the MAP. 

5. Grantee shall be responsible for providing the City with Geographic Inforrnation Systems 
(GIS) coordinate data of its assets to detennine potential conflicts, relocation, or other 
coordination. Confidentiality issues are addressed in Section 9 of the Franchise, 

6. Grantee shall perform work necessary to eliminate conflicts with the City's uses of the 
Streets, as provided in Section 8 of the Franchise. 

7. All work or equipment located in the public right-of-way which affects traffic flow or 
safety shall require an approved Traffic Control Pennit from the Development Services 
Department. 

8. Standard Work Hour, Notification, and Pre-Construction requirements are required to 
better maintain coordination between Grantee and the City. 

9. Grantee shall provide and pay at Grantee's sole expense all costs necessary for the 
protection and safety of Grantee's facilities during City-controlled work. 

10. Require the protection of survey markers at Grantee's sole expense. 

11. Establishes Grantee's participation and cooperation with a Utilities Coordinating 
Committee that will meet, at minimum, four times a year. 



Attachment 3 

[TO BE PROVIDED AT A FUTURE DATE] 


