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AS-NEEDED AGREEMENT BETWEEN
THE CITY OF SAN DIEGO
AND
THE SAN DIEGO ASSOCIATION OF GOVERNMENTS (SANDAG)
FOR SERVICE BUREAU TRANSPORTATION MODELING SERVICES

THIS Agreement is made and entered into between the City of San Diego, a municipal
corporation (City), and the San Diego Association of Governments (SANDAG) (Consultant)
for the Consultant to provide Professional Services to the City for Transportation Modeling.

RECITALS

The City wants to retain the services of SANDAG to provide the Professional Services
on1 an as-needed, hourly fee basis.

The Consultant represents that it has the expertise, experience and personnel
necessary to provide the Professional Services on an as-needed, hourly fee basis.

The City and the Consultant (Parties) want to enter into an Agreement whereby the
City will retain the Consultant to provide, and the Consultant shall provide, the Professional
Services on an as-needed, hourly fee basis (Agreement).

In consideration of the above recitals and the mutual covenants and conditions set
forth herein, and for good and valuable consideration, the sufficiency of which are hereby
acknowledged, the Parties hereby set forth their mutual covenants and understandings as
follows:

ARTICLE I
CONSULTANT SERVICES

The above-listed recitals are trie and correct and are hereby incorporated by
reference.

1.1 Scope of Services. The scope of services will be determined by the City on an
as-needed basis and presented to Consultant as an individual task (Task). The Consultant
shall perform the Professional Services at the direction of the City and as generally set forth
in the Scope of Services (Exhibit A) and as more specifically described in each Task Order
Authorization (Task Order) (Exhibit B). Consultant agrees that only its employees shall
perform the Professional Services. Consultant shall not retain any other contractor,
subcontractor, subconsultant, or vendor to perform the Professional Services.

1.1.1  Task Order. Prior to beginning performance in response to a Task
Order, Consultant shall complete and execute the Task Order which must be approved in
writing by the City. Each Task Order shall include a scope of Professional Services, a cost
estimate, and the time for completion. The scope of Professional Services shall include all
activities or work reasonably anticipated as necessary for successful completion of each Task
presented by the City. The city may decline Consultant’s proposed response to the City’s
Task Order prior to the parties signing a Task Order. The date of the City’s Request for Cost
Proposal for a Task Order Letter (Proposal Letter) shall be used for the purpose of
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determining which published prevailing wage rate shall apply on a Task Order. All wage
rates published and all predetermined wage rate increases known at the date of the Proposal
Letter shall apply for the duration of said Task Order. Any rate adjustment (as conternplated
in Exhibit C, Compensation Schedule) must be proposed in Consultant’s response to a City
Task Order before the City approves the Task Order. Once City has approved a Task Order,
and the Task Order has been sighed by both parties, no rate adjustment may be applied to
that Task Order.

1.1.2 Non-Exclusivity. The Consultant agrees that this Agreement is non-
exclusive and that the City may enter into agreements with other Consultants to perform the
same or similar Professional Services during the term of this Agreement.

1.1.3 Issuance of Task Orders for Multiple Contracts with the Same Services.
When multiple As-Needed Agreements exist for the same discipline, the Contract Manager
will rotate award of Task Orders between the multiple agreements until the contract duration
expires or the contract authorization amount is reached. After a Consultant has been issued a
Task Order, that Consultant will be placed at the end of the list for consideration to perform
the next Task Order.

1.2  Task Administrator. The Sustainability and Mobility Department is the task
administrator for this Agreement. The Consultant shall provide the Professional Services
under the direction of a designated representative of the Sustainability and Mobility
Department, The City's designated representative will communicate with the Consultant on
all matters related to the administration of this Agreement and the Consultant's
performance of the Professional Services rendered hereunder, When this Agreement refers to
communications to or with the City, those communications will be with the designated
representative, unless the designated representative or the Agreement specifies otherwise.
Further, when this Agreement refers to an act or approval to be performed by City, that act
or approval shall be performed by the Mayor or designee, unless the Agreement specifies
otherwise.

1.3 City Modification of Scope of Services. The City may, without invalidating this
Agreement, order changes in any Task by altering, adding to or deducting from the
Professional Services to be performed. All such changes shall be in writing and shall be
pexformed in accordance with the provisions of this Agreement. If any such changes cause an
increase or decrease in the Consultant's cost of, or the time required for, the performance of
any of the Professional Services, the Consultant shall immediately notify the City, Consultant
shall not initiate work on additions to the Scope of Services resulting in a cost increase until
an amendment to the Agreement or Task Order is executed.

1.4  Written Authorization. Prior to performing any Professional Services in
connection with the Tasks, the Consultant shall obtain from the City a written authorization
to proceed. Further, throughout the term of this Agreement, the Consultant shall
immediately advise the City in writing of any anticipated changes to any Task, including any
changes to the time for completion or the Compensation and Fee Schedule, and shall obtain
the City's written consent to the change prior to making any changes. In no event shall the
City's consent be construed to relieve the Consultant from its duty to render all Professional
Services in accordance with applicable laws and accepted industry standards.

1.5  Confidentiality of Services. All Professional Services performed by the
Consultant, including but not limited to all drafts, data, correspondence, proposals, reports,
and estimates compiled or composed by the Consultant, pursuant to this Agreement, are for

Non-Design Long Form As-Needed . Page 2 of 18 Revised 02-09-22




the sole use of the City, its agents and employees, Neither the documents nor their contents
shall be released to any third party without the prior written consent of the City. This
provision does not apply to information that (a) was publicly known, or otherwise known to
the Consultant, at the time that it was disclosed to the Consultant by the City,

(b) subsequently becomes publicly known through no act or omission of the Consultant, (c)
otherwise becomes known to the Consultant other than through disclosure by the City, or (d)
is otherwise required by law to be disclosed.

ARTICLE II
DURATION OF AGREEMENT

2,1 Term of Agreement. This Agreement shall be effective on the date it is
executed by the last Party to sign the Agreement, and approved by the City Attorney in
accordance with San Diego Charter Section 40. Unless otherwise terminated, this Agreement
shall be effective for issuing and completing Task Orders for no more than 36 Months
following the date of its execution by the City, unless said duration is modified in writing by
an amendment to this Agreement. If required, the duration of this Agreement can be
extended up to a maximum of sixty (60) months. Any extension beyond sixty (60) months
will require City Council approval via Ordinance.

2.2  Time of Essence. Time is of the essence for each provision of this Agreement,
unless otherwise specified in this Agreement, The time for performance of any Task shall be
set forth in the Task Order and shall not exceed the contract duration.

2.3 Notification of Delay. The Consultant shall immediately notify the City in
writing if Consultant experiences or anticipates experiencing a delay in performing the
Professional Services within the time frames set forth in the Task Order. The written notice
shall include an explanation of the cause for, and a reasonable estimate of the length of, the
delay. If in the opinion of the City, the delay affects a material part of the Task, the City may
exercise its rights under Sections 2.5-2.7 of this Agreement.

2.4, Delay. If delays in the performance of the Professional Services are caused by
unforeseen events beyond the control of the Parties, such delay may entitle the Consultant to
a reasonable extension of time, but such delay shall not entitle the Consultant to damages ox
additional compensation. Any such extension of time must be approved in writing by the
City. The following conditions may constitute such a delay: war; changes in law or
government regulation; labor disputes; strikes; fires, floods, adverse weather or other similar
condition of the elements necessitating cessation of the Consultant’s work; inability to
obtain materials, equipment or labor; required additional Professional Services; or other
specific reasons agreed to between the City and the Consultant; provided, however, that: (a)
this provision shall not apply to, and the Consultant shall not be entitled to an extension of
time for, a delay caused by the acts or omissions of the Consultant; and (b} a delay caused by
the inability to obtain materials, equipment, ox labor shall not entitle the Consultant to an
extension of time unless the Consultant furnishes the City, in a timely manner, documentary
proof satisfactory to the City of the Consultant's inability to obtain materials, equipment, or
labor.

2.5  City's Right to Suspend for Convenience, The City may, at its sole option and
for its convenience, suspend all or any pottion of the Consultant's performance of the
Professional Services, for a reasonable period of time not to exceed six months. In
accordance with the provisions of this Agreement, the City will give written notice to the
Consultant of such suspension. In the event of such a suspension, in accordance with the
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provisions of Article III of this Agreement, the City shall pay to the Consultant a sum
equivalent to the reasonable value of the Professional Services the Consultant has performed
up to the date of suspension. Thereafter, the City may rescind such suspension by giving
written notice of rescission to the Consultant. The City may then require the Consultant to
resume performance of the Professional Services in compliance with the terms and
conditions of this Agreement; provided, however, that the Consultant shall be entitled to an
extension of time equal to the length of the suspension, unless otherwise agreed to in
writing by the Parties.

2.6  Parties’ Right to Terminate for Convenience. The Parties may, at their sole
option and for their convenience, tertninate all or any portion of the Professional Services
agreed to pursuant to this Agreement by giving written notice of such termination to the
other party. Such notice shall be delivered by certified mail with return receipt for delivery to
the City. The termination of the Professional Services shall be effective upon receipt of the
notice by the other party. After termination of this Agreement, the Consultant shall complete
any and all additional work necessary for the orderly filing of documents and closing of the
Consultant's Professional Services under this Agreement. For services rendered in
completing the work, the Consultant shall be entitled to fair and reasonable compensation
for the Professional Services performed by the Consultant before the effective date of
termination. After filing of documents and completion of performance, the Consultant shall
deliver to the City all drawings, plans, calculations, specifications and other documents or
records related to the Consultant's Professional Services on all Task(s). By accepting

. payment for completion, filing and delivering documents as called for in this paragraph, the
Consultant discharges the City of all of the City's payment obligations and liabilities under
this Agreement.

2.7  City's Right to Terminate for Default. If the Consultant fails to perform or
adequately perform any obligation required by this Agreement, the Consultant's failure
constitutes a Default. A Default includes the Consultant's failure to complete the Professional
Services within the time for completion as set forth in the Task Order. If the Consultant fails
to satisfactorily cure a Default within ten calendar days of receiving written notice from the
City specifying the nature of the Default, the City may immediately cancel and/or terminate
this Agreement, and terminate each and every right of the Consultant, and any person
claiming any rights by or through the Consultant under this Agreement. The rights and
remedies of the City enumerated in this Section are cumulative and shall not limit, waive, or
deny any of the City's rights under any other provision of this Agreement, Nor does this
Section otherwise waive or deny any right or remedy, at law or in equity, existing as of the
date of this Agreement or hereinafter enacted or established, that may be available to the
City against the Consultant.

ARTICLE I
COMPENSATION

3.1 Amount of Compensation. The City shall pay the Consultant for performance
of all Professional Services rendered in accordance with this Agreement, including all
reasonably related expenses, in an amount not to exceed $1,000,000. The City agrees to issue
at least one or more Task Orders with a minimum aggregate value of $1,000.00 to the
Consultant.

3.2  Manner of Payment. The City shall pay the Consultant in accordance with the
Compensation and Fee Schedule (Exhibit C). For the duration of this Agreement, the
Consultant shall not be entitled to fees, including fees for expenses, that exceed the amounts.
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specified in the Compensation and Fee Schedule. The Consultant shall submit one invoice per
calendar month in a form acceptable to City in accordance with the Compensation and Fee
Schedule, The Consultant shall include with each invoice a description of completed
Professional Services, reasonably related expenses, if any, and all other information,
including but not limited to: the progress percentage of the Scope of Services and/or
deliverables completed prior to the invoice date, as required by the City. The City will pay
undisputed portions of invoices within thirty calendar days of receipt. :

3.3  Additional Costs. Additional Costs are those costs that can be reasonably
determined to be related to the Consultant's errors or omissions, and may include Consultant
or City, overhead, construction, materials, demolition, and related costs. The Consultant
shall not be paid for the Professional Services required due to the Consultant's errors or
omissions, and the Consultant shall be responsible for any Additional Costs associated with
such errors or omissions. These Additional Costs may be deducted from monies due, or that
become due, the Consultant. Whether or not there are any monies due, or becoming due, the
Consultant shall reimburse the City for Additional Costs due to the Consultant's errors or
omissions,

3.4  Eighty Percent Notification. The Consultant shall promptly notify the City in
writing of any potential cost overruns. Cost overruns include, but are not limited to the
following: (1) where anticipated costs to be incurred in the next sixty calendar days, when
added to all costs previously incurred, will exceed 80 percent of the maximum compensation
for this Agreement or for any issued Task Order; or (2) where the total anticipated cost for
performance of the Scope of Services may be greater than the maximum compensation for
this Agreement or for any Task Order. :

ARTICLE IV
CONSULTANT'S OBLIGATIONS

A Industry Standards. The Consultant agrees that the Professional Services
rendered under this Agreement shall be performed in accordance with the standards
customarily adhered to by an experienced and competent regional transportation planning
agency using the degree of care and skill ordinarily exercised by reputable professionals
practicing in the same field of service in the State of California, Where approval by the City,
the Mayor or his designee, or other representatives of the City is required, it is understood to
be general approval only and does not relieve the Consultant of responsibility for complying
with all applicable laws, codes, and good consulting practices.

v

4.2 Right to Audit.

4.2.1  Access. The City retains the right to review and audit, and the
reasonable right of access to Consultant's premises to review and audit the Consultant's
compliance with the provisions of this Agreement [City's Right]. The City's Right includes
the right to inspect and photocopy same, and to retain copies, outside of the Consultant's
premises, of any and all records related to the Professional Services provided hereunder with
appropriate safeguards, if such retention is deemed necessary by the City in its sole
discretion. This information shall be kept by the City in the strictest confidence allowed by
law.

4.2.2  Audit. The City's Right includes the right to examine any and all books,
records, documents and any other evidence of procedures and practices that the City
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determines are necessary to discover and verify that the Consultant is in compliance with all
requirements under this Agreement.

4.2.2.1 Cost Audit. If there is a claim for additional compensation or
for Additional Costs, the City's Right includes the right to examine books, records,
documents, and any and all other evidence and accounting procedures and practices that the
City determines are necessary to discover and verify all direct and indirect costs, of whatever
nature, which are claimed to have been incurred, or anticipated to be incurred.

4.2.2.1.1 Accouniing Records. The Consultant shall maintain
complete and accurate records in accordance with generally accepted accounting practices in
the industry. The Consultant shall make available to the City for review and audit, all
Service-related accounting records and documents, and any other financial data. Upon the
City's request, the Consultant shall submit exact duplicates of originals of all requested
recoxds to the City. |

4.2.3 Reserved.

4.2.4 Compliance Required before Mediation or Litigation. A condition
precedent to proceeding with mandatory mediation and further litigation provided for in
Article VII is the Consultant's full compliance with the provisions of this Section 4.2 within
sixty days of the date on which the City mailed a written request to review and audit
compliance.

43 Insurance. 'The Consultant shall not begin the Professional Services under this
Agreement until it has: (a) obtained, and provided to the City, insurance certificates and
endorsements reflecting evidence of all insurance required in Article IV, Section 4.3.1; and
(b) confirmed that all policies contain the specific provisions required in Article IV, Section
4.3.4 of this Agreement. However, failure to obtain City approval of the required documents
prior to the Professional Services commencing shall not waive Consultant’s obligation to
provide them. City reserves the right to require complete, certified copies of all required
insurance policies, including endorsements required by this Agreement, at any time.
Consultant’s liabilities, including but not limited to Consultant’s indemnity obligations,
under this Agreement, shall not be deemed limited in any way to the insurance coverage
required herein. If Consultant maintains broader coverage or higher limits than the
minimums shown below, City requires and shall be entitled to the broader coverage or the
higher limits maintained by Consultant. Any available insurance proceeds in excess of the
specified minimum limits of insurance and coverage shall be available to City, Except as
provided for under California law, all policies of insurance required hereunder must provide
that the City is entitled to thirty (30) days prior written notice (10 days for cancellation due
to non-payment of premium) of cancellation or non-renewal of the policy or policies,
Maintenance of specified insurance coverage is a material element of this Agreement and
" Consultant’s failure to maintain or renew coverage or to provide evidence of renewal during
the term of this Agreement may be treated as a material breach of contract by the City.
Further, the Consultant shall not modify any policy or endorsement thereto which increases
the City's exposure to loss for the duration of this Agreement.

4.3.1 Types of Insurance. At all times during the term of this Agreement, the
Consultant shall maintain insurance coverage as follows:

4.3.1.1 Commercial General Liability. The Consultant shall keep in full
force and effect Commercial General Liability (CGL) Insurance written on an ISO Occurrence
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form CG 00 01 07 98 or an equivalent form providing coverage at least as broad which shall
cover liability arising from any and all personal injury or property damage in the amount of
$2,000,000 per occurrence and subject to an annual aggregate of $4,000,000. There shall be
no endorsement or modification of the CGL limiting the scope of coverage for either insured
vs. insured claims or contractual liability. All defense costs shall be outside the limits of the
policy.

4.3.1.2 Commercial Automobile Liability. For all of the Consultant's
automobiles including owned, hired and non-owned automobiles, the Consultant shall keep
in full force and effect, automobile insurance written on an ISO form CA 00 01 12 90 or a later
version of this form or an equivalent form providing coverage at least as broad for bodily
injury and property damage for a combined single limit of $1,000,000 per occurrence.
Insurance certificate shall reflect coverage for any automobile (any auto). If the Consultant
does not possess owned automobiles then coverage for hired and non-owned automobiles
shall be provided.

4.3.1.3 Workers’ Compensation and Employer’s Liability. For all of
the Consultant's employees who are subject to this Agreement the Consultant shall keep in
full force and effect, Workers' Compensation Insurance as required by the State of California,
with Statutory Limits, and Employer’s Liability Insurance with limit of no less than
$1,000,000 per accident for bodily injury or disease.

4.3.1.4. Professional Liability. For all of the Consultant's employees
who are subject to this Agreement, the Consultant shall keep in full force and effect,
Professional Liability coverage for professional liability with a limit of $3,000,000 per claim
and $3,000,000 annual aggregate. The Consultant shall ensure both that: (1) the policy
retroactive date is on or before the date of commencement of the Professional Services as
described in issued Task Orders; and (2) the policy will be maintained in force for a period of
three years after substantial completion of the Professional Services as described in issued
Task Orders or termination of this Agreement whichever occurs last. The Consultant agrees
that for the time period defined above, there will be no changes or endorsements to the
policy that increase the City's exposure to loss.

£.3.2 Consultant shall disclose deductibles and self-insured retentions to the
City at the time the evidence of insurance is provided. The City may require Consultant to
purchase coverage with a lower retention or provide proof of ability to pay losses and related
investigations, claim administration, and defense expenses within the retention. The policy
language shall provide, or be endorsed to provide, that the self-insured retention may be
satisfied by either the named insured or City.

4.3.3 Acceptability of Insurers.

4.3.3.1  Except for the State Compensation Insurance Fund, all
insurance required by this Agreement shall only be carried by insurance companies with a
rating of at least “A-, VI” by A.M. Best Company, that are authorized by the California
Insurance Commissioner to do business in the State of California, and that have been
approved by the City.

4.3.3:.2 The City will accept insurance provided by non-admitted,

“surplus lines” carriers only if the carrier is authorized to do business in the State of
California and is included on the List of Approved Surplus Lines Insurers (LASLI list). All
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policies of insurance carried by non-admitted carriers are subject to all of the requirements
for policies of insurance provided by admitted carriers described herein.,

4.3.4 Required Endorsements

The following endorsements to the policies of insurance are required to be provided
to the City before any work is initiated under this Agreement.

4.3.4.1 Commercial General Liability Insurance Endorsements

ADDITIONAL INSURED. To the fullest extent permitted by law and consistent with
the limiting provisions set forth at California Civil Code section 2782, California Insurance
Code section 11580.04, and any applicable successor statutes limiting indemnification of
public agencies that bind the City, the policy or policies shall be endorsed to include as an
Additional Insured the City and its respective elected officials, officers, employees agents,
and representatives, with respect to liability arising out of:

a. Ongoing operations performed by you or on your behalf,

b. your products,

c. your work, e.g., your completed operations performed by you or on your
behalf, or

d. premises owned, leased, controlled, or used by you.

PRIMARY AND NON-CONTRIBUTORY COVERAGE. The policy or policies must be
endorsed to provide that the insurance afforded by the Commercial General Liability policy
or policies is primary to any insurance or self-insurance of the City of San Diego and its
elected officials, officers, employees, agents and representatives as respects operations of
the Named Insured. Any insurance maintained by the City of San Diego and its elected
officials, officers, employees, agents and representatives shall be in excess of Consultant’s
insurance and shall not contribute to it.

4.3.4.2 Worker's Compensation and Employer’s Liability Insurance
Endorsements

WAIVER OF SUBROGATION. The Worker’s Compensation policy or policies must be
endorsed to provide that the insurer will waive all rights of subrogation against the City and
its respective elected officials, officers, employees, agents and representatives for losses paid
under the terms of this policy or these policies which arise from work performed by the
Named Insured for the City.

4.3.5 Reservation of Rights. The City reserves the right, from time to time,
to review the Consultant’s insurance coverage, limits, deductible and self-insured retentions
to determine if they are acceptable to the City. The City will reimburse the Consultant for the
cost of the additional premium for any coverage requested by the City in excess of what is
required by this Agreement without overhead, profit, or any other markup.

4.3.6 Additional Insuranece. The Consultarit may obtain additional insurance
not required by this Agreement.

4.3.7 Notice of Changes to Insurance. Consultant shall notify the City 30
days prior to any material change to the policies of insurance provided under this
Agreernent.
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4.3.8 Excess Insurance. All policies providing excess coverage to the City
shall follow the form of the primary policy or policies including but not limited to all
endorsements.

4.3.9 Self Insurance, Notwithstanding the insurance provisions of this
section 4.3 to the contrary, Consultant shall have the right to self-insure with respect to any
of the insurance required to be carried by Consultant under section 4.3, provided that {a}
Consultant htas not assigned its interest in this Agreement to any other entity; (b) Consultant
governs and manages (either internally or through a third party administrator) its self-
insurance program, and maintains sufficient reserves on its balance sheet committed to its
self-insurance program liabilities, in a manner consistent with comparable programs
managed by cities of comparable size and population; and (c) applicable laws(s) do not
prohibit or render unenforceable Consultant’s indemnification obligations under this
Agreement.

4.4 Reserved,
4.5 Contract Records and Reports.
4.5.1 Reserved.

4.5.2 The Consultant shall retain all records, books, papers, and documents
directly pertinent to the Contract for a period of not less than five (5) years after Completion
of the contract and allow access to said records by the City’s authorized representatives.

4.6  Non-Discrimination Requirements.

4.6.1 - Compliance with the City's Equal Opportunity Contracting Program.
The Consultant shall not discriminate against any employee or applicant for employment on
any basis prohibited by law. The Consultant shall provide equal opportunity in all
employment practices. .

4.6.2 Non-Discrimination Ordinance. The Consultant shall not discriminate
on the basis of race, gender, gender expression, gender identity, religion, national origin,
ethnicity, sexual orientation, age, or disability in the solicitation, selection, hiring or
treatment of Subcontractors, vendors or suppliers. The Consultant shall provide equal
opportunity for Subcontractors to participate in subcontracting opportunities. The
Consultant understands and agrees that violation of this clause shall be considered a
material breach of the contract and may result in contract termination, debarment, or other
sanctions. This language shall be in contracts between the Consultant and any
Subcontractors, vendors and suppliers.

4.6.3 Reserved.

4.7  Drug-Free Workplace. By signing this Agreement the Consultant agrees that
it is aware of, and hereby certifies that it agrees to comply with, the City's Drug-Free
Workplace requiremnents set forth in Council Policy 100-17, adopted by San Diego Resolution
R-277952 and incorporated into this Agreement by this reference. Council Policy 100-17 is
available on line at https://www.sandiego.gov/city-clerk/officialdocs.

4.71  Consultant's Notice to Employees. The Consultant shall publish a statement
notifying employees that the unlawful manufacture, distribution, dispensation, possession,
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or use of a controlled substance is prohibited in the work place, and specifying the actions
that will be taken against employees for violations of the prohibition.

4.7.2 Drug-Free Awareness Program. The Consultant shall establish a drug-free
awareness program to inform employees about all of the following:

4.7.2.1 The dangers of drug abuse in the work place,
4.7.2.2. The policy of maintaining a drug-free work place.

4.7.2.3 Available drug counseling, rehabilitation, and employee assistance
programs.

4.7.2.4 'The penalties that may be imposed upon employees for drug abuse
violations,

4.7.3 Posting the Statement, In addition to Section 4.7.1 above, the Consultant shall
post the drug-free policy in a prominent place.

4.7.4 Reserved.

4.8  Product Endorsement. The Consultant acknowledges and agrees to comply
with the provisions of City of San Diego Administrative Regulation 95.65, concerning product
endorsement. Any advertisement identifying or referring to the City as the user of a product
or service requires the prior written approval of the City.

4.9  Conflict of Interest. The Consultant is subject to all federal, state and local
conflict of interest laws, regulations, and policies applicable to public contracts and
procurement practices, including but not limited to California Government Code sections
1090, et. seq. and 81000, et. seq., and the City of San Diego Ethics Ordinance, codified in the
San Diego Municipal Code at sections 27.3501 to 27.3595.

4.9.1 If, in performing the Professional Services set forth in this Agreement,
the Consultant makes, or participates in, a “governmental decision” as described in Title 2,
section 18704 of the California Code of Regulations, or performs the same or substantially all
the same duties for the City that would otherwise be performed by a City employee holding a
position specified in the department's conflict of interest code, the Consultant shall be
subject to a conflict of interest code requiring the completion of one or more statements of
economic interests disclosing the Consultant's relevant financial interests. The
determination as to whether any individual members of the Assessment Engineering
Professional’s organization must make disclosures of relevant financial interests is set forth
in the Determination Form (Exhibit E).

4£.9.1.1 Statements of economic interests shall be made on Fair
Political Practices Commission Form 700 and filed with the City Clerk. The Consultant shall
file a Form 700 (Assuming Office Statement} within thirty calendar days of the City's
determination that the Consultant is subject to a conflict of interest code. The Consultant
shall also file a Form 700 (Annual Statement) on or before April 1, disclosing any financial
interests held during the previous calendar year for which the Consultant was sub]ect toa
conflict of interest code.

4.9.1.2  If the City requires the Consultant to file a statement of
economic interests as a result of the Professional Services performed, the Consultant shall be
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considered a “City Official” subject to the provisions of the City of San Diego Ethics
Ordinance, including the prohibition against lobbying the City for one year following the
termination of this Agreement.

4.9.2 The Consultant shall establish and make known to its employees and
agents appropriate safeguards to prohibit employees from using their positions for a purpose
that is, or that gives the appearance of being, motivated by the desire for private gain for
themselves or others, particularly those with whom they have family, business, or other
relationships.

4.9.3 The Consultant's personnel employed for the Professional Services
shall not accept gratuities or any other favors from any Subcontractors or potential
Subcontractors. The Consultant shall not recommend or specify any product, supplier, or
contractor with whom the Consultant has a direct or indirect financial or organizational
interest or relationship that would violate conflict of interest laws, regulations, or policies.

4.9.4 If the Consultant violates any conflict of interest law or any of the
provisions in this Section 4.9, the violation shall be grounds for immediate termination of
this Agreement. Further, the violation subjects the Consultant to liability to the City for
attorneys’ fees and all damages sustained as a result of the violation.

4.10 Reserved,
4.11 Reserved.
4.12 Reserved,

4.13 ADA Certification. By signing this Agreement the Consultant agrees that it is
aware of, and hereby certifies that it agrees to comply with, the City's Americans With
Disabilities Act Compliance/City Contracts requirements set forth in Council Policy 100-04,
adopted by San Diego Resolution R-282153 and incorporated into this Agreement by this
reference. Council Policy 100-04 is available at https://www.sandiego.gov/city-
clerk/officialdocs.

412 Reserved.

ARTICLE V
RESERVED

ARTICLE VI
INDEMNIFICATION

6.1  Indemnification and Hold Harmless Agreement. With respect to any liability,
including but not limited to claims asserted or costs, losses, or payments for injury to any
person or property caused or claimed to be caused by the acts or omissions of a party, or a
party's employees, agents, and officers, arising out of any services performed under this
Agreement, that party agrees to defend, indemnify, protect, and hold harmless the other
party, its agents, officers, and employees from and against all liability.
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ARTICLE VII
MEDIATION

7.4 Mandatory Non-binding Mediation. With the exception of Sections 2.5-2.7 of
this Agreement, if a dispute arises out of, or relates to this Agreement, or the breach thereof,
and if said dispute cannot be settled through normal contract negotiations, prior to the
initiation of any litigation, the Parties agree to attempt to settle the dispute in an amicable
manner, using mandatory mediation under the Construction Industry Mediation Rules of the
American Arbitration Association {AAA] or any other neutral organization agreed upon before
having recourse in a court of law.

7.2  Mandatory Mediation Costs. The expenses of witnesses for either side shall be
paid by the Party producing such witnesses. All other expenses of the mediation, including
required traveling and other expenses of the mediator (Mediator), and the cost of any proofs
or expert advice produced at the direct request of the Mediator, shall be borne equally by the
Parties, unless they agree otherwise.

7.3 Selection of Mediator. A single Mediator that is acceptable to both Parties
shall be used to mediate the dispute. The Mediator will be knowledgeable in construction
aspects and may be selected from lists furnished by the AAA or any other agreed upon
Mediator. To initiate mediation, the initiating Party shall serve a Request for Mediation on
the opposing Party. If the Mediator is selected from a list provided by AAA, the initiating
Party shall concurrently file with AAA a “Request for Mediation” along with the appropriate
fees, a list of three requested Mediators marked in preference order, and a preference for
available dates.

7.3.1  If AAA is selected to coordinate the mediation (Administrator), within
ten working days from the receipt of the initiating Party's Request for Mediation, the
opposing Party shall file the following: a list of preferred Mediators listed in preference order
after striking any Mediators to which they have any factual objection, and a preference for
available dates. If the opposing Party strikes all of initiating Party's preferred Mediators,
opposing Party shall submit a list of three preferred Mediators listed in preference order to
initiating Party and Administrator. Initiating Party shall file a list of preferred Mediators
listed in preference order, after striking any Mediator to which they have any factual
objection, This process shall continue until both sides have agreed upon a Mediator.

7.3.2 The Administrator will appoint or the Parties shall agree upon the
highest, mutually preferred Mediator from the individual Parties' lists who is available to
serve within the designated time frame.

7.3.3 If the Parties agree not to use AAA, then a Mediator, date and place for
the mediation shall be mutually agreed upon,

7.4 Conduct of Mediation Sessions. Mediation hearings will be conducted in an
informal manner and discovery will not be allowed. All discussions, statements, or
admissions will be confidential to the Party's legal position. The Parties may agree to
exchange any information they deem necessary.

7.4.1 Both Parties must have an authorized representative attend the
mediation. Each representative must have the authority to recommend entering into a
settlement. Either Party may have attorney(s) or expert(s) present. Upon reasonable demand,
either Party may request and receive a list of witnesses and notification whether attorney(s)
will be present.
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7.4.2 Any agreements resultin