CONTRACT BETWEEN CITY OF SAN DIEGO
AND HORTON PLAZA THEATRES FOUNDATION
FOR FISCAL YEAR 2023
ARTS AND CULTURE SERVICES

This contract (Contract) is made and entered into between City of San Diego, a municipal corporation (City), and
Horton Plaza Theatres Foundation, a California domestic nonprofit organization (Contractor), both sometimes
generally referred to herein as “Party” or “Parties”, for City to provide funding to Contractor for arts and culture
services.

RECITALS

ity needs arts and culture services provided by the Contractor as further described in section 2.1.
ontractor is a legally constituted private nonprofit organization operating in the field of arts and
culture.

C
C
B. Contractor has expertise, experience, equipment, and personnel necessary to provide the Services and

City forces are presently unable to adequately provide the required Services.

C. City and Contractor (collectively, the Parties) wish to enter into an agreement whereby City will retain
Contractor to provide the services.

D.  Pursuant to SDMC section 22.3210, the Purchasing Agent has certified that this Contract is exempt
from competitive bidding requirements because this Contract furthers a specific public policy, is in the

public interest, and does not exceed the threshold set forth in the SDMC.

E.  For good and valuable consideration, the sufficiency of which is acknowledged, City and Contract
agree as follows:

The parties agree as follows:

I- EFFECTIVE DATE: TERM OF CONTRACT

IT - CONTRACTOR OBLIGATIONS

2.1 Scope of Services.

a. Contractor must conduct those program activities described in the Scope of Services attached
hereto as Exhibit A, in accor dance with the Budget Summary which is attached here to as Exhibit
B

b City reserves the right to amend this Contract, including, without limitations, the scope of
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2.3

2.4

2.5

contract to be reprogrammed, re-appropriated in whole, or in part, upon recommendation of the
Mayor and approval by City Council.

Contractor acknowledges and agrees to fully perform the entire Scope of Services set forth in
Exhibit A. In the event that Contractor is unable to perform any portion of the Scope of Services
through no fault of Contractor, Contractor agrees t0 immediately inform the Contract
Administrator in writing of such inability to perform. Within 30 calendar days of failing to
perform any required portion of the Scope of Services, including any monthly or quarterly goals,
the Contractor must contact the Contract Administrator and present a proposal regarding how
Contractor intends to address this inability to perform. Contractor agrees that City retains full and
complete discretion regarding any request to amend any portion of the Scope of Services under the
Contract.

Mandatory Reporting.

2.3.1

2:3:2

Mid-Year Report. Contractor must submit a mid-year report in a format to be specified by City.
City will not approve Contractor’s final invoice, or release reimbursement for such invoice, until
Contractor has submitted a mid-year report to City.

Final Performance Report. Contractor must submit a Final Performance Report in a format to be
specified by City prior to submitting the final invoice by July 31, 2023, indicating the extent to
which the program objectives contained in Exhibit A of this Contract were accomplished. The
Final Performance Report must be accompanied by the final invoice and documentation
evidencing credit to the City of San Diego for its financial support, including but not limited to
copies of publicity. Contractor must also attach to the Final Performance Report a Statement of
Compliance signed by the executive director or other chief executive officer of the Contractor,
certifying that the Contractor has complied with the terms of the Contract. City will not make the
final reimbursement unless Contractor submits the Final Performance Report with the final
invoice.

Financial Disclosure. Contractor must submit copies of true, accurate, and complete financial disclosure

documentation by July 31, 2023, evidencing the Contractor’s financial status for the Contractor’s fiscal
year ending on or before June 30, 2023. These financial documents must include, but are not limited to the
following;:

a.

Audits.

a.

A statement of the expenditure of City funds by program to be identified in the same expenditure
classifications as contained in the City funded final budget approved through the application
process and compared with the budgeted amounts.

A statement of revenues and expenditures and a balance sheet of all funds received by the
Contractor.

Contractor must provide City audited financial statements, as well as a statement of revenues and
expenditures with the balance sheet of all funds received by Contractor, that are i) prepared in
accordance with generally accepted accounting principles (GAAP); ii) audited by an independent
Certified Public Accountant in accordance with generally accepted auditing standards (GAAS);
and iii) submitted to the Contract Administrator (described in Article IV below) within 150
calendar days of Contractor’s fiscal year end. Upon written request by Contractor, and in the sole
discretion of the Contract Administrator, Contractor may be granted up to thirty (30) additional
calendar days to comply with this requirement.

In accordance with the Single Audit Act of 1984 (PL 98-502) pertaining to recipients of federal
funds, if expending $500,000 or more (or the current federal threshold) in total federal funding
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2.6

2.7

3.1

4.1

4.2

from all sources in a year, Contractor must have an Annual Single Audit conducted in accordance
with Federal OMB Circular Nos. A-110 and A-133. Contractor must ensure that Single Audits are
completed within 180 calendar days of completion of the audit. City, at its sole discretion, may
conduct an annual review of any such third-party audit(s).

Acknowledgement of City. Contractor and all subcontractors must acknowledge City’s financial support in
all documents prepared pursuant to this Contract and on Contractor’s website. Such acknowledgement
must be prominently displayed on the Documents and website. When any such document expresses an
opinion regarding a matter of public policy, the acknowledgement must note that the opinion(s) stated in
the document does not necessarily reflect the policy of The City of San Diego. Contractor and all
subcontractors must secure the review and approval from City of the content, form, and location of all
acknowledgements on any documents, if other than the sample language provided below, which approval
will not be unreasonably withheld. The following is an example of a credit line that might be used: “This
program is (wholly or partially) funded by the City of San Diego”.

Administrative Regulation 95.65. Contractor must comply with A .R. 95.65 regarding product
endorsements. Contractor must not create any advertisement or writing that identifies or refers to the City
as the user of a product or service, without first obtaining the prior written approval of City.

III - CITY RESPONSIBILITIES

City will monitor Contractor’s activities under this Contract through the Contract Administrator and wil]
compensate Contractor for expenditures incurred according to this Contract from the funds encumbered
under this Contract

IV - CONTRACT ADMINISTRATOR

The City’s designee identified in section | 1.4 below, or their successor, is designated as the Contract

Administrator of the subject of this Contract. The Contract Administrator will receive and process all
reports and requests for payment. All correspondence and notices will be sent in accordance with the
notice section herein.

Contractor must inform Contract Administrator, in writing, within ten days of the occurrence of any of the
following changes:

a. The resignation, retirement, or discharge of its executive director, chief executive officer, or other
managing agent;

b. A majority change in the membership of the board of directors;

c. A change in programming that significantly deviates from Contractor’s mission or overall
purpose; and

d. A change in annual operating income such that the matching fund requirement will not be met by

the end of the contract year.

Contractor, and any subcontractors employed by Contractor, are independent contractors, and not agents or
employees of the City. Any provision of this Contract that may appear to give City a right to direct
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5.1

5.2

53

54

5.5

5.6

5.7

5.8

V - PAYMENTS

City will pay Contractor a sum not to exceed $325,000 to be used in support of Contractor’s Program
Objectives described in Exhibit A.

Contractor can only use City funds for those expenditures related to staffing, general operations,
advertising, publicity, promotional activities, research activities, and any other reasonable and appropriate
costs associated with Contractor’s activities listed in Exhibit A and Exhibit B.

City will not make any reimbursement to Contractor if any of the following is not on file with City:

a. The Final Performance Report, and any financial disclosure or audit required under any previous
contract; and

b. Any other document required under this Contract, including proof of required insurance.

Contractor will not be reimbursed for any expenditure that has been, or should be, properly charged to a
funding source other than City, nor for expenditures which are ineligible under applicable City Council
Policies, waivers, or this Contract, unless approved, in writing, by City. A request for reimbursement that
is not consistent with the Budget Summary (Exhibit B), except as provided in this Section, and is not
supported with proper documentation will be considered an ineligible expenditure.

Reimbursements will be made in accordance with this Contract, and only upon written request to the
Contract Administrator. Each written request must consist of a completed invoice form to be provided by
Contract Administrator.

Invoices must be submitted as stated below unless written approval is secured in advance from the Contract
Administrator. Invoices may be submitted according to the following schedule:

After October 1, 2022, submit the first invoice, for expenses to be incurred on or between July I,
2022, and December 31, 2022;

After December 1, 2022, submit the second invoice, for expenses to be incurred on or between
January 1,2023, and March 15, 2023;

After March 1, 2023, submit the third invoice, for expenses to be incurred on or between March
15, 2023, and May 30, 2023; and

After May 1, 2023, submit the fourth invoice, for expenses to be incurred on or between June 1,
2023 and June 30, 2023.

The first invoice must be no more than 50% of the total amount of the Contract. The second request must
be no more than 22% of the total amount of the Contract. The third request must be no more than 18% of
the total amount of the Contract. The fourth request must be no more than 10% of the total amount of the
Contract unless written approval stating otherwise is secured in advance from the Contract Administrator.

Contractor must submit reconciliation reports, as stated below, reflecting all expenditures paid, in whole or
in part, with City funds from previous City reimbursements prior to submitting invoices for additional
requests for reimbursement. Such reports must provide documentation of all funds spent, copies of checks,
invoices, credit statements, receipts, payroll documentation, and bank statements.

On November 30, 2022, submit reconciliation report for expenditures made from July 1, 2022, to
September 1, 2022;

On February 28, 2023, submit reconciliation report for expenditures made from September 2,
2022, to December 31,2022 and a mid-year report;
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5.9

5.10
5.11

6.1

6.2

6.3

7.1

On May 30, 2023, submit reconciliation report for expenditures made from January 1, 2023, to
March 15,2023;

On July 31, 2023, submit reconciliation report for expenditures made from March 16,2023 to
June 30, 2023 and a final performance report.

City reserves the right to temporarily withhold or adjust any reimbursement, subject to City’s approval of
the reconciliation reports, all financial disclosures, and any audits required of Contractor under this
Contract. City’s approval will not be withheld unreasonably.

Allocation reimbursements not claimed before July 31, 2023, will be forfeited.

limited to the amount provided for in this Contract, and that City will not be responsible for cash costs or
support services other than as provided for in this Contract.

VI-TERMINATION

The City Council, based on the fiscal status of the General Fund may reallocate the funding of existing
programs, activities, and organizations upon the recommendation of the Mayor, resulting in termination of
this Contract.

City may, at its sole option and for its convenience, terminate all or any portion of the Contract by giving
notice of such termination to Contractor. Such notice must be delivered to Contractor and will be effective
pursuant to the date on the notice of termination. After termination of this Contract, Contractor must

s sole opinion and judgment
for the orderly filing of documents and closing of Contractor’s services under this Contract. For services
rendered in completing the work, Contractor wil] be entitled to fair and reasonable compensation for the
services performed by Contractor before the effective date of termination.

If Contractor fails to satisfy any portion of this Contract, City reserves the right to suspend funding until
Contractor complies with the terms of the Contract, and if Contractor fails to comply with the terms of the
Contract, to reduce reimbursements to Contractor or to terminate this Contract.

VII - INDEMNITY

Indemnification. To the fullest extent permitted by law, Contractor must defend (with legal counsel
reasonably acceptable to City), indemnify, protect, and hold harmless City and its elected officials, officers,
employees, agents, and representatives (Indemnified Parties) from and against all claims, losses, costs,
damages, injuries (including, without limitation, injury to or death of an employee of Contractor or its
subcontractors), expense, and liability of every kind, nature, and description (including, without limitation,
incidental and consequential damages, court costs, litigation expenses, fees of expert consultants or expert
witnesses, and costs of investigation) that arise out of, pertain to, or relate to, directly or indirectly, in whole

misconduct of the Indemnified Parties.

VIII - INSURANCE
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8.1

Insurance. Contractor must procure and maintain for the duration of the Contract insurance against claims
for injuries to persons or damages to property in connection with and which arise from the performance of
the work by Contractor, his agents, representatives, employees, or subcontractors funded in whole or in part
hereunder, and results of that work.

8 1.1  Required types of Insurance. Unless otherwise provided, Contractor must maintain the following
insurance coverage at its own expense; if Contractor maintains broader coverage and/or higher limits than
the minimums shown below, City requires and is entitled to the broader coverage and/or the higher limits
maintained by Contractor; and any available insurance proceeds in excess of the specified minimum limits
of insurance and coverage must be available to City.

8.1.1.1 Commercial General Liability. Insurance Services Office Form CG 00 01 covering CGL
on an “occurrence” basis, including products and completed operations, property damage, bodily
injury, and personal and advertising injury with limits no less than $1,000,000 per occurrence. If a
general aggregate limit applies, either the general aggregate limit must apply separately to this
project/location (ISO CG 25 03 or 25 04) or the general aggregate limit must be twice the required
occurrence limit.

8.1.1.2 Commercial Automobile Liability. Insurance Services Office Form Number CA 0001
covering Code 1 (any auto) or, if Contractor has no owned autos, Code 8 (hired) and 9 (non-
owned), with limit no less than $1,000,000 per accident for bodily injury and property damage.

8.1.1.3 Worker’s Compensation. Insurance as required by the State of California, with Statutory
Limits, and Employer’s Liability Insurance with limit of no less than $1,000,000 per accident for
bodily injury or disease.

812  Other Insurance Provisions. The insurance policies are to contain, or be endorsed to contain, the
following provisions:

812.1 Additional Insured Status. The City, its officers, officials, employees, and volunteers are
to be covered as additional insureds on the CGL policy with respect to liability arising
out of work or operations performed by or on behalf of Contractor including materials,
parts, or equipment furnished in connection with such work or operations. General
liability coverage can be provided in the form of an endorsement to Contractor’s
insurance (at least as broad as ISO Form CG 20 10 11 85 or if not available, through the
addition of both CG 20 10, CG 20 26, CG 20 33, or CG 20 38; and CG 20 37 if a later
edition is used).

8122 Primary Coverage. For any claims related to this contract, Contractor’s insurance
coverage must be primary coverage at least as broad as ISO CG 20 01 04 13 as respects
the City, its officers, officials, employees, and volunteers. Any insurance or self-
insurance maintained by City, its officers, officials, employees, or volunteers must be
excess of Contractor’s insurance and may not contribute with it.

8123 Notice of Cancellation. Each of the Contractor’s insurance policies required above must
provide that coverage cannot be canceled, except with notice to City.

8.124 Waiver of Subrogation. Contractor hereby grants to City a waiver of any right to
subrogation which the Workers’ Compensation insurer of said Contractor may acquire
against City by virtue of the payment of any loss under such insurance. Contractor
agrees to obtain any endorsement that may be necessary to affect this waiver of
subrogation, but this provision applies regardless of whether or not the City has received
a waiver of subrogation endorsement from the insurer.
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9.1

92

8.1.3  Self Insured Retentions. Self-insured retentions must be declared to and approved by City. City
may require Contractor to purchase coverage with a lower retention or provide proof of ability to
pay losses and related investigations, claim administration, and defense expenses within the
retention. The policy language must provide, or be endorsed to provide, that the self-insured
retention may be satisfied by either the named insured or City.

8.1.4  Acceptability of Insurers. Except for the State Compensation Insurance F und, Insurance is to be
placed with insurers with a current A.M. Best’s rating of no less than A-VI, unless otherwise
acceptable to City. City will accept insurance provided by non-admitted, “surplus lines” carriers
only if the carrier is authorized to do business in the State of California and is included on the List
of Approved Surplus Lines Insurers (LASLI list). All policies of insurance carried by non-
admitted carriers are subject to all of the requirements for policies of insurance provided by
admitted carriers described herein.

8.1.5  Verification of Coverage. Contractor must furnish City with original certificates and amendatory
endorsements or copies of the applicable policy language effecting coverage required by this
clause. All certificates and endorsements are to be received and approved by City before work
commences. However, failure to obtain the required documents prior to the work beginning will
not waive Contractor’s obligation to provide them. City reserves the right to require complete,
certified copies of all required insurance policies, including endorsements required by these
specifications, at any time.

8.1.6  Reservation of Rights. City reserves the right to modify these requirements, including limits,
based on the nature of the risk, prior experience, insurer, coverage, or other special circumstances.

8.1.7  Additional Insurance. Contractor may obtain additional insurance not required by this Contract.

8.1.8  Excess Insurance. All policies providing excess coverage to City must follow the form of the
primary policy or policies including but not limited to all endorsements.

8.1.9  Subcontractors. Contractor must require and verify that all subcontractors maintain insurance
meeting all the requirements stated herein, and Contractor must ensure that City is an additional
insured on insurance required from subcontractors. For CGL coverage, subcontractors must
provide coverage with a format at least as broad as the CG 20 38 04 13 endorsement.

8.1.10 Modification. To assure protection from and against the kind and extent of risk existing with
the Contract, City, at its discretion, may require the revision of amounts and coverage at any
time during the term of this Contract by giving Contractor thirty (30) days prior written
notice. Contractor must also obtain any additional insurance required by City for new
improvements, changed circumstances, or City’s reasonable re-evaluation of risk levels
related to the Premises,

IX-DATA AND RECORDS; OWNERSHIP OF DOCUMENTS AND EQUIPMENT

General. Contractor must maintain, and require its subcontractors to maintain all administrative and
financial records required in connection with the Scope of Services (including but not limited to, all books,
accounting records, invoices, receipts, payroll records, personnel records, and any other data and records
pertaining to all matters covered in this Contract) during the term of this Contract.

Accounting Records. Contractor must maintain, and require its subcontractors to maintain, complete and

accurate accounting records, in accordance with Generally Accepted Accounting Practices (GAAP) in the
industry, including a Separate accounting for funds provided under this Contract from those funds provided
from any other source. Within thirty calendar days of any written requires by City for such records,
Contractor must make available to City, for review and audit, all accounting records, documents, and any
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9.3

9.4

9.5

9.6

10.1

other financial data and records related to the Scope of Services. Upon City’s request, Contractor must
submit exact duplicates of the originals for all requested records to City.

Inspection and Photocopying. At any time during normal business hours and as often as City deems
necessary, Contractor must permit, and require its subcontractors to permit, City, or their authorized agents,
to inspect and photocopy, at a reasonable location within the county of San Diego (e.g., the offices of
Contractor), all books, accounting records, invoices, receipts, payroll records, personnel records, and any
other Scope of Services data and records pertaining to all matters covered in this Contract, for the purposes
of auditing, monitoring, or evaluating Contractor's performance of its obligations and duties under this
Contract. City may retain copies of the same, with appropriate safeguards, if such retention is deemed
necessary by City in its sole discretion. City will keep all copies of Contractor's data and records in the
strictest confidence required by law. If Contractor is unable to make all such data and records available for
inspection within the county of San Diego, then Contractor must pay all of City's travel-related costs to
inspect and audit the data and records at the location where the data and records are maintained.

Storage Period. Contractor must store, and require its subcontractors to store, all Scope of Services data and
records for a period of not less than five years after submission of the final expenditure report for the
contract period, or five years after submission of the final expenditure report upon earlier termination of
this Contract, or until all audit findings have been resolved, whichever is longest. All such data and records
must be kept at Contractor's (or relevant subcontractor's) regular place of business. At any time during the
storage period, Contractor must permit, and require each of its subcontractors to permit, City, or their
authorized agents to examine all such data and records. After the storage period has expired or all audit
findings have been resolved, whichever is later, Contractor must provide City with thirty calendar days
written notice of its intent to dispose of any Scope of Services data and records. Contractor must not take

any action to dispose of such data and records without the prior written consent of City.

Original Documents. Notwithstanding the foregoing, upon the termination of this Contract, City may
request that Contractor deliver, and Contractor must deliver, within fifteen calendar days of any such
request by City, the originals of all such data and records to City. Contractor may retain copies of all data
and records delivered to City.

Ownership of Documents. Once Contractor has received any reimbursement from City for Contractor's
performance of its obligations and duties under this Contract, all data and records, including but not limited
to, all documents, designs, plans, reports, investigations, videos, or other work product, prepared or
acquired by Contractor pursuant to this Contract, including any duplicate copies, are the property of City.
City's ownership of such data and records includes the use, reproduction, and reuse of such data and
records, as well as all incidental rights, whether or not the work for which the data and records were
prepared has been performed. All such data and records must not be shown to any other public or private
person or entity, except as authorized by City in writing, or unless such documents are subject to the
California Public Records Act. This Section applies whether the Contract is terminated by the completion
of the Scope of Services, the expiration of this Contract, or upon termination of this Contract, if earlier, in
accordance with the terms of this Contract.

X — COMPLIANCE WITH LAWS AND POLICIES

Contractor Certification of Compliance. By signing this Contract, Contractor certifies that Contractor is
aware of, and will comply with, these City-mandated clauses throughout the duration of the Contract.

10.1.1 California Public Recorés Act. Government Code Section 6250 et seq. Pursuant to the California
Public Records Act, all documents related to the funding request, including, but not limited to, the
contents of this Contract, application materials, expenditure documentation, and any documents
pertaining to the performance of the contract are public records and, therefore, subject to public
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