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REIMBURSEMENT AGREEMENT WITH
SCRIPPS MESA DEVELOPERS LLC FOR THE MIRA MESA
BOULEVARD MEDIAN (A PORTION OF PROJECT 34-2B),
MIRA MESA BOULEVARD AND HIBERT STREET
TRAFFIC SIGNAL, AND ERMA ROAD IMPROVEMENTS IN
THE SCRIPPS MIRAMAR RANCH COMMUNITY

THIS REIMBURSEMENT AGREEMENT (Agreement) is made and entered into
between THE CITY OF SAN DIEGO, a municipal corporation (City) and SCRIPPS MESA
DEVELOPERS, LLC, a California Limited Liability Company (Developer), (collectively the
Parties), for reimbursement for permitting and design of a portion of Project No. 34-2B, certain
improvements to Mira Mesa Boulevard easterly of Interstate 15 in the Scripps Miramar Ranch
community, a traffic signal at Mira Mesa Boulevard and Hibert Street, and certain improvements
at the intersection of Scripps Ranch Boulevard and Erma Road in accordance with the Scripps
Miramar Ranch Public Facilities Financing Plan.

RECITALS

1. Developer owns and is currently developing real property in Mira Mesa known as Casa
Mira View [Property].

2. On January 5, 2009, City Council adopted Resolution No. R-304583 granting Planned
Development Permit No. 294375 [PDP] and Site Development Permit No. SDP No. 294373
[SDP] to Developer subject to certain conditions determined to be necessary to serve the Casa
Mira View project.

3. As shown in Resolution No. R-304583, Developer made a commitment to the City
Council of the City of San Diego and vowed to honor such commitment to construct a traffic
signal at Mira Mesa Boulevard and the Hibert Street Driveway and a raised median on Mira
Mesa Boulevard between Interstate 15 and Scripps Ranch Boulevard.

4. On September 29, 2005, the City of San Diego Planning Commission adopted Resolution
No. R-3855-1-PC granting Vesting Tentative Map [ VIM] No. 10399 to Monarch at Scripps
Ranch, LLC subject to various conditions for the Monarch at Scripps Ranch project. Condition
No. 36 of that VTM required Monarch at Scripps Ranch, LLC to provide a fifty percent (50%)
fair share contribution to City to fund construction of a traffic signal at Mira Mesa Boulevard and
Hibert Street [Traffic Signal]. The City has collected that 50% fair share contribution in the
amount of $100,000 from Monarch at Scripps Ranch, LLC. In conjunction with the adoption of
Resolution No. R-304583, Developer committed to construct the Traffic Signal, as depicted in
Exhibit A-1 and described in Exhibit B-1, and to be responsible for all costs in excess of the
$100,000 that was collected from the Developer of Monarch at Scripps Ranch.

5. Condition No. 40 of Monarch at Scripps Ranch, LLC’s VTM required a fifty percent
(50%) fair share contribution toward median improvements on Mira Mesa Blvd [MMB Median].
This fair share contribution was determined to be $78,338 and the City has collected that amount
from Monarch at Scripps Ranch, LLC. In conjunction with the adoption of Resolution No. R~
304583, Developer committed to construct the MMB Median, as depicted in Exhibit A-2 and
described in Exhibit B-2, and to be responsible for all costs in excess of the amount available for
the MMB Median.
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6. With the construction of the MMB Median and installation of the Traffic Signal,
additional improvements are also required at the intersection of Scripps Ranch Boulevard and
Erma Road to accommodate northbound U-Turns. Specifically, the improvements are to the
intersection of Scripps Ranch Boulevard and Erma Road, and include a 2-foot widening of the
existing public right-of-way on the southwest corner, relocation of existing utilities, modification
of the traffic signal, removal of the existing median on the north leg of the intersection, repair to
the existing pavement, and restriping of the road to accommodate a northbound U-turn.
Additional improvements at the intersection include the replacement of the existing video
detection camera on the east leg of the intersection (for the westbound approach) and the
installation of a “No Turn on Red” sign on the west leg of the intersection (for the eastbound
approach) [Erma Road Improvements]. The Erma Road Improvements are depicted in Exhibit
A-3 and described in Exhibit B-3.

7. On November 10, 2009, City Council adopted Resolution No. R-305409 granting
Planned Development Permit No. 571238 and Site Development Permit No. 697691 to H.G.
Fenton Development Company, LLC subject to various conditions. Condition No. 38 of that
Permit requires H.G. Fenton Development Company, LLC to “pay 50 percent of the cost not to
exceed $60,000 for improvements at the intersection of Scripps Ranch Boulevard and Erma
Road,” referred to in this Agreement as the “Erma Road Improvements.” As of the Effective
Date of this Agreement, H.G. Fenton Development Company, LLC had triggered the
requirement and has made the 50% fair share contribution in the amount of $60,000 to the City.

8. On October 25, 2012, City Council adopted Resolution R-307788 approving the Scripps
Miramar Ranch Public Facilities Financing Plan [Financing Plan] for Fiscal Year 2013. The
Financing Plan identifies and includes the Traffic Signal, MMB Median, and Erma Road
Improvements as Project 34-2B, shown in Exhibit C. The Financing Plan sets forth a total
budget of $740,285, of which $371,947 is the Developer’s direct share of the project. The
remaining balance of $368,338, minus the City’s Administrative Costs (as defined in section
2.3.5), constitutes the total and Maximum Funds potentially available for reimbursement for
Project No. 34-2B [Maximum Funds]. The Maximum Funds are subject to increase pursuant to
Section 1.5 of this Agreement. Developer is not automatically entitled to the Maximum Funds or
any other reimbursement. Developer must satisfy all terms of this Agreement to become eligible
for any portion of the Maximum Funds if and as they are collected and become available for
reimbursement.

9. Developer certifies that it has completed the design, permitting and construction of the
Project and now secks reimbursement from City in the final total amount of $392,713. The
parties acknowledge that the reimbursement amount requested by Developer currently exceeds
the Maximum Funds available, and that any costs incurred by Developer in excess of the
Maximum Funds shall constitute a Non-Reimbursable Cost. Notwithstanding the fact the
requested reimbursement amount is $392,713, Developer agrees that it is not entitled to
reimbursement in an amount greater than the Maximum Funds unless the Financing Plan is
amended with an increased budget for the Project. In such case, developer shall be eligible for
reimbursement in an amount not to exceed the increased budget for the Project in the amended
Financing Plan. Developer is only seeking reimbursement for permitting and design costs, for
an amount for which funds are currently available, and for which bidding was not required.
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NOW, THEREFORE, in consideration of the recitals and mutual obligations of the

Parties, and for other good and valuable consideration, City and Developer agree as follows:

11

1.2

1.3

1.4

1.5

ARTICLE I. SUBJECT OF THE AGREEMENT

Design and Construction of Project. Developer certifies that it has completed the
design and construction of an operational Project fully suited to the purpose for which it
was intended and in accordance with approved Drawing Nos. 35428 and 35526, this
Agreement, the Construction Documents, the Plans and Specifications, the Financing
Plan, and any other applicable agreement.

Reimbursement. City agrees to reimburse Developer for the Project subject to the terms
and conditions of this Agreement.

Certification Regarding Past Acts. There exist and have existed certain requirements
that City includes in its construction contracts for public improvements. These
requirements are intended to protect the City and the public who benefit from these
public improvements from harm, including physical and monetary, as well as to ensure
that Developer and/or the contractor building the public improvement follow all laws
related to such contracts and construction. Developer shall indemnify and hold harmless
the City from any claim, demand, cause of action, cause, expense, losses, attorney fees,
injuries, or payments arising out of or related to Developer’s failure to satisfy applicable
requirements. This section shall not act to limit the remedies otherwise available to the
City under the law.

Final Completion. Developer shall provide verification to the City that the Project
received Final Completion by providing all of the following: approved as-built plans, a
signed final approved grading or public right-of-way permit, an acceptable capitalization
form, and any required certificate of occupancy and/or property transfers (as defined in
Section 8.1).

Potential Increase in Maximum Funds. The Parties acknowledge that Developer’s
requested reimbursement amount of $392,713 currently exceeds, and may continue to
exceed, the Maximum Funds, and that any costs incurred by Developer in excess of the
Maximum Funds shall constitute a Non-Reimbursable Cost. However, the Parties also
acknowledge that a future update or amendment to the Financing Plan may include an
increase in the cost estimate for Project No. 34-2B, in which case, additional funds could
be available for the Project in excess of the Maximum Funds currently identified in this
Agreement. If additional funds become available for Project No. 34-2B, then the
Maximum Funds under this Agreement shall be increased by an amount up to the
increase to the cost estimate for Project No. 34-2B as adopted in a future update or
amendment to the Financing Plan adopted by the City Council. City’s obligation to pay
any portion of the Maximum Funds is contingent upon the City’s Chief Financial
Officer’s certification that funds are available for payment for the Project.

MMB Median R.A. 3/22/2016 -3-



2.1

2.2

2.3

ARTICLE I1. REIMBURSABLE COST

Reimbursable Cost. The final total cost for the permitting and design of the Project for
which Developer secks reimbursement from City for the Project, including the Project
Costs (as defined in Section 2.2) is limited to $368,338 [Reimbursable Cost]. Developer
acknowledges and agrees that it may not request, and is not entitled to any additional
reimbursement in any form (including FBA credits) from City for the Project under any
circumstance.

2.1.1  Non-Reimbursable Costs. Non-Reimbursable Costs include: (i) Any cost or
expenditure in excess of the Maximum Funds or the Reimbursable Cost; (ii) any
cost or expenditure identified in this Agreement as a Non-Reimbursable Cost;
(iii) any cost or expenditure to remedy Defective Work (as defined in Section
13.1); (iv) any cost or expenditure caused by Developer’s or Developer’s
consultants’, contractors’, subcontractors’, employees’, or other agents’
(collectively, “Developer’s agents™) negligence, omissions, delay, or Default;

(v) any cost of substituted products, work or services not necessary for
completion of the Project, unless requested and approved by City in writing;

(vi) any cost or expenditure not approved by City in the manner required by this
Agreement and/or the Charter of the City of San Diego (Charter) and rules,
regulations, or laws promulgated thereunder; (vii) any cost not supported by proper
invoicing or other documentation as reasonable and necessary; and (viii) any cost in
excess of FBAs actually collected by the City and available for reimbursement to
Developer for the design and construction of the Project. Additionally, the fair
value as reasonably determined by City of any property that is destroyed, lost,
stolen, or damaged rendering it undeliverable, unusable, or inoperable for City
constitutes a Non-Reimbursable Cost. Refundable deposits, such as utility deposits,
also constitute a Non-Reimbursable Cost.

Project Costs. Project Costs are Developer’s reasonable costs of permitting and design
necessary for the Project as depicted in Exhibit D. Project Costs do not include
construction costs or Developer’s Administrative Costs.

Reimbursement to Developer.

2.3.1 Reimbursement Request. Developer has submitted to City a written request for
reimbursement for the Reimbursable Cost [Reimbursement Request]. Developer
has submitted all Reimbursement Requests and agrees that it will not submit any
additional Reimbursement Requests for the Project after execution of this
Agreement.

2.3.2  Type of Reimbursement. Developer shall be entitled to cash reimbursement for
the Reimbursable Costs expended by Developer and approved by City in
accordance with this Agreement and the Financing Plan. The Financing Plan
currently has the Reimbursable Cost scheduled for reimbursement. Any changes
to the timing of reimbursement shall be reflected in future updates to the
Financing Plan without further amendment to this Agreement. Developer shall
not receive cash reimbursement unless there are sufficient funds available to
reimburse Developer, in whole or in part, from the FBA and other developer
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funds received. Developer acknowledges and agrees that in the event there are no
additional funds available to fund the Project or available for collection by City to
fund the Project, Developer shall not be reimbursed by City for any portion of
Developer’s outstanding costs or expenditures, and Developer expressly agrees to
fully absorb all such outstanding costs or expenditures without any reimbursement
from City.

2.3.3  Funds for Reimbursement. Developer shall only be entitled to reimbursement as
set forth in this Agreement and only from FBA and other developer funds
collected by City in accordance with the Financing Plan, as it may be amended, in
the amount set forth in this Agreement and only as allocated for the Project, if and
as such funds become available, after the appropriate deductions and expenditures
are made, in the priority of reimbursement described in Section 2.3.9.

2.3.4  Amount of Reimbursement. Developer shall be eligible for reimbursement for
Reimbursable Costs as identified in Section 2.1 subject to the terms of this
Agreement up to Project Costs.

2.3.5 City’s Administrative Costs. City’s Administrative Costs shall be paid prior to
any reimbursement to Developer and shall consist of the costs and expenses
incurred by City to: (i) implement, process, and administer the Project; (ii) review
contractor/subcontractor compliance with the City’s Required Contracting
Procedures; (iii) review and approve the Plans and Specifications for the Project;
(iv) inspect and approve work performed on the Project during construction until
Final Completion of the Project; (v) approve reimbursable costs for work
performed during design/construction through Final Completion of the Project;
and (vi) review project documentation to verify all costs related to the Project,
inclusive of construction bid tabulations, contracts, and review of any cost
allocation methods (City’s Administrative Costs).

2.3.6 Interest. Developer shall not be entitled to any interest on the Project. Developer
acknowledges and agrees that the total Reimbursable Cost identified in Section
2.1 is the only amount reimbursable to Developer.

2.3.7 Method of Reimbursement. Developer shall submit to City a written request for
reimbursement for all Reimbursable Costs incurred or advanced for the Project
[Reimbursement Request]. Reimbursement Requests for projects other than those
covered by this Agreement must be submitted as separate requests. The
Reimbursement Request must also include all relevant documents in accordance
with this Section. City shall determine whether additional documentation is needed
to support the Reimbursement Request or if the Reimbursement Request is
otherwise incomplete, and shall notify Developer of such deficiencies within sixty
(60) calendar days of Developer’s Reimbursement Request submittal. Developer
shall provide additional documentation within fourteen (14) calendar days of City’s
notification and request. However, even if City fails to notify Developer within
sixty (60) calendar days regarding Developer’s Reimbursement Request, City may
continue to request additional documentation to support the Reimbursement
Request and shall not be obligated to reimburse Developer until City confirms
receipt of all relevant documentation sufficient to support the Reimbursement

MMB Median R.A. 3/22/2016 -5-



Request. After all appropriate cost documentation has been received and City
approves the Reimbursement Request [Reimbursement Request Approval], City
shall reimburse Developer for those Reimbursable Costs within sixty (60) calendar
days of the date of Reimbursement Request Approval provided that funds are
available in the FBA for the Project and that the Project is scheduled in the
Financing Plan for reimbursement at that time.

2.3.8  Verification of Reimbursement Request. Developer shall provide City with
reasonably organized documentation to support the Reimbursement Request
including, but not limited to, proof that all mechanic liens have been released,
copies of invoices received and copies of cancelled checks, substitute checks, or
image replacement documents showing that payment has been made in
connection with the Reimbursement Request in the following manner:

2.3.8.1 Developer shall submit one (1) copy of a Reimbursement Request (cover
letter, invoice, and documentation) to the City’s Senior Civil Engineer or
City designee for work completed in accordance with the Plans and
Specifications.

2.3.8.2 Prior to the approval of the Reimbursement Request, the Senior Civil
Engineer or City designee shall check with City’s Resident Engineer (RE)
to verify whether the materials and work for which reimbursement is
being requested have been installed and performed as represented in the
Reimbursement Request, and that all construction invoices and change
orders have been approved by the RE. Also, any disallowed costs should
be noted. The RE shall review the Project on-site for quality of material
and assurance and adherence to the applicable bid list, contract estimates
and Plans and Specifications. The Senior Civil Engineer or City designee
shall work with the RE to review as-builts and BMPs, and verify that a
lien release has been prepared.

2.3.8.3 The Senior Civil Engineer or City designee shall review the
reimbursement request, as well as supporting cost documentation received
from Developer, including soft costs related to the project, and City
administrative costs. The Senior Civil Engineer shall also serve as the
liaison between the RE and the Facilities Financing Project Manager [FF
Project Manager].

2.3.8.4 After review and approval, the Senior Civil Engineer or City designee

shall prepare a memorandum, including a summary schedule of requested
and actual approved costs, to the FF Project Manager recommending the
reimbursement amount including all construction invoices, and soft costs
incurred to date, noting any costs to be disallowed and the reason for the
disallowance. The Reimbursement Request shall be forwarded to the FF
Project Manager with the memorandum recommending payment and
identifying disallowed expenses, with a copy forwarded to the Developer.

2.3.8.5 The FF Project Manager shall verify that reimbursements are scheduled in
the Financing Plan and verify FBA cash is available for reimbursement.
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2.3.9

2.3.8.6 Developer shall then submit an invoice to the City for the reimbursement
amount approved by city.

Priority of Reimbursement. Reimbursement to Developer from the FBA for the
Project will be subsequent to reimbursement of City’s equipment purchases,
Furniture Fixtures & Equipment, and City’s Administrative Expenses incurred in
connection with the Project or Financing Plan, but takes priority over any
Developer Reimbursable Project added to the Financing Plan subsequent to the
Effective Date (as defined in Section 17.1) of this Agreement, with the following
exceptions:

2.3.9.1  Any State or Federally mandated project.

2.3.9.2  Appropriations for City administered, managed, and funded Capital
Improvement Projects.

2.3.9.3  The Financing Plan identifies other project(s) for funding in an earlier
fiscal year than this Project prior to the Effective Date of this
Agreement.

ARTICLE III. EQUAL OPPORTUNITY AND EQUAL BENEFITS

3.1 Non-Discrimination Requirements.

3.1.1

Compliance with the City’s Equal Opportunity Contracting Program. Developer
certifies that it complied with the City’s Equal Opportunity Contracting Program.
Developer certifies it did not and will not discriminate against any employee or
applicant for employment on any basis prohibited by law. Developer certifies that
it provided and will provide equal opportunity in all employment practices.
Developer certifies that it ensured its consultants, contractors and their
subcontractors complied with the City’s Equal Opportunity Contracting Program.
Nothing in this Section shall be interpreted to hold Developer liable for any
discriminatory practice of its consultants, contractors or their subcontractors.

Nondiscrimination Ordinance. Developer certifies that it did not and will not
discriminate on the basis of race, gender, gender expression, gender identity,
religion, national origin, ethnicity, sexual orientation, age, or disability in the
solicitation, selection, hiring or treatment of consultants, contractors,
subcontractors, vendors or suppliers. Developer certifies that it provided and will
provide equal opportunity for contractors and subcontractors to participate in .
contracting and subcontracting opportunities. Developer understands and agrees
that violation of this clause shall be considered a material breach of the
Agreement and may result in Agreement termination, debarment, and other
sanctions. Developer certifies that this language was included in contracts
between the Developer and any consultants, contractors, subcontractors, vendors
and suppliers.

Compliance Investigations. Upon City’s request, Developer agrees to provide to
City, within sixty (60) calendar days, a truthful and complete list of the names of
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3.2

4.1

5.1

6.1

all consultants, contractors, subcontractors, vendors and suppliers Developer used
in the past five years on any of its contracts undertaken within San Diego County,
including the total dollar amount paid by Developer for each contract, subcontract
or supply contract. Developer further agrees to fully cooperate in any
investigation conducted by City pursuant to City’s Nondiscrimination in
Contracting Ordnance (San Diego Municipal Code sections 22.3501-22.3517).
Developer understands and agrees that violation of this clause shall be considered
a material breach of this Agreement and may result in remedies being ordered
against Developer up to and including Agreement termination, debarment, and
other sanctions for violation of the provisions of the Nondiscrimination in
Contracting Ordinance. Developer further understands and agrees that the
procedures, remedies and sanctions provided for in the Nondiscrimination
Ordinance apply only to violations of said Nondiscrimination Ordinance.

Equal Benefits. Any contracts entered into with respect to the Project prior to January 1,
2011 are not subject to the City’s Equal Benefits Ordinance (San Diego Municipal Code
sections 22.4301 — 22.4308). Any contracts entered into with respect to the Project as of
January 1, 2011 are subject to the Equal Benefits Ordinance. Therefore, for any contracts
entered into as of January 1, 2011, Developer certifies that its contractor(s) and
consultant(s) complied with the Equal Benefits Ordinance, and shall provide to City the
Equal Benefits Ordinance Certification of Compliance attached as Exhibit E for each of
its contractor(s) and consultants(s).

ARTICLE IV.

Prevailing Wage. Developer certifies that prevailing wages were paid for the Project to
the extent required by the California Labor Code, the Charter of the City of San Diego
and rules, regulations, and laws promulgated thereunder, including, but not limited to, the
San Diego Municipal Code, City of San Diego resolutions and ordinances, and City of
San Diego Council Policies, or if otherwise required by the City Council, at the time the
Project was completed.

ARTICLE V. CONSULTANTS

Equal Benefits and Nondiscrimination. The requirements of City’s Equal Benefits
Ordinance apply to Developer’s consultant contracts entered into as of January 1, 2011.
See Section 3.2. The nondiscrimination requirements in Section 3.1 apply to Developer’s
consultant contracts.

ARTICLE VI. DESIGN AND CONSTRUCTION STANDARDS

Standard of Care. Developer certifies that the professional services provided under this
Agreement were performed in accordance with the standards customarily adhered to by
experienced and competent professional design, architectural, engineering, landscape
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6.2

6.3

6.4

6.5

7.1

7.2

8.1

architecture, and construction firms using the degree of care and skill ordinarily exercised
by reputable professionals practicing in the same field of service in the State of California.

Compliance with all Laws, Design Standards, and Construction Standards. In all
aspects of the design and construction of the Project, Developer certifies that it complied
with all laws and the most current editions of the Green Book, the City’s Standard
Drawings and Design and Construction Standards, including those listed in Exhibit G, in
cffect at the time the Project was completed. Developer certifies that it complied with the
Americans with Disabilities Act and Title 24 of the California Building Standards Code,
California Code of Regulations. Developer shall certify compliance with Title 24/ADA to
City in the form and content as set forth on Exhibit H “Certificate for Title 24/ADA
Compliance.”

Imputed Knowledge. Developer certifies that it was and remains responsible for all
amendments or updates to Design and Construction Standards and knowledge of all
amendments or updates to Design and Construction Standards, whether local, state, or
federal, and such knowledge was or will be imputed to Developer to the fullest extent
allowed by law.

City Approval. Developer certifies that it obtained City approval of design, plans, and
specifications in the manner required in Exhibit L.

City Approval Not a Waiver of Obligations. Where approval by City, the Mayor, or

other representatives of City is or was required, it is understood to be general approval

only and does not relieve Developer of responsibility for complying with all applicable
laws, codes, regulations and standard consulting, design, or construction practices.

ARTICLE VII. CONSTRUCTION AND DRUG-FREE WORKPLACE

Compliance with Construction Requirements. Developer certifies that it completed
construction of the Project in accordance with the obligations in Exhibit J, “Construction
Obligations.”

Drug-Free Workplace. Developer certifies that it complied with City’s requirements in
Council Policy 100-17, “DRUG-FREE WORKPLACE,” adopted by San Diego
Resolution R-277952 and fully incorporated into this Agreement by reference. Developer
shall certify to City that it provided and will provide a drug-free workplace by submitting
a Developer Certification for a Drug-Free Workplace in the form and content of

Exhibit K. Developer certifies that its contractors complied with the requirements of
City’s Council Policy 100-17.

ARTICLE VIII. PROJECT ACCEPTANCE

Final Completion. Developer shall provide verification that the Project received Final
Completion by providing the following:

8.1.1 Documents and Approvals. Submission and verification of approval of all
documents required to be supplied by Developer to City pursuant to this
Agreement, including as-built drawings, as-graded reports, warranties, operating
and maintenance manuals and other Project Deliverables identified in Exhibit L.
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8.2

8.3

8.4

9.1

9.2

City signature and sign off as final approval on all grading or public right-of-way
permits, and if applicable, the issuance of a final Certificate of Occupancy for the
Project.

8.1.2 Capitalization. The Developer shall submit a capitalization form with respect to
the Project in a form acceptable to the Facilities Financing Project Manager. An
example is provided as Exhibit M.

8.1.3 Lien and Material Releases. Developer shall ensure that all contractors and
subcontractors provide lien and material releases as to the Project and provide
copies of such lien and material releases to the City Engineer. Alternatively, with
City’s approval, which shall not be unreasonably withheld, Developer may ensure
that bonds are provided in a form acceptable to City in lieu of the lien and
material releases.

8.1.4 Transfer Ownership. Developer shall transfer the ownership of Project and the
property underlying the Project, where applicable, pursuant to section 1.4.

No Waiver. Developer’s obligation to perform and complete the Project in accordance
with this Agreement and the Construction Documents shall be absolute. Neither
recommendation of any progress payment or acceptance of work, nor any payment by
City to Developer under this Agreement, nor any use or occupancy of the Project or any
part thereof by City, nor any act of acceptance by City, nor any failure to act, nor any
review of a shop drawing or sample submittal will constitute an acceptance of work
which is not in accordance with the Construction Documents.

Assignment of Rights. Upon Final Completion of the Project, Developer shall assign its
rights under its contracts with all contractors, subcontractors, design professionals,
engineers, and material suppliers associated with the Project to City. Developer shall be
required to obtain written approval and acknowledgement, whether in the form of a
contract provision or separate document, of such assignment from its contractors,
subcontractors, design professionals, engineers, and material suppliers. This assignment
of rights shall not relieve Developer of its obligations under this Agreement, and such
obligations shall be joint and several.

Ownership of Project Deliverables. Upon Final Completion, Project Deliverables shall
become the City’s property. Developer and City mutually agree that this Agreement,
Construction Documents, and Project Deliverables for the Project shall not be used on
any other work without the consent of each Party.

ARTICLE IX. BONDS AND OTHER ACCEPTABLE SECURITIES

Warranty Bond. Developer shall provide or require its construction contractor to
provide City with a bond, letter of credit (LOC), cash or other acceptable security
guaranteeing the Project during the warranty period in favor of City (Warranty Bond).
Developer shall provide the Warranty Bond to City upon release of any applicable
Performance Bond or commencement of the warranty periods, whichever occurs first.

Certificate of Agency. All bonds signed by an agent must be accompanied by a certified
copy of such agent’s authority to act.
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9.3

9.4

10.1

10.2

10.3

10.4

10.5

Licensing and Rating. The bonds shall be duly executed by a responsible surety
company admitted to do business in the State of California, licensed or authorized in the
jurisdiction in which the Project is located to issue bonds for the limits required by this
Agreement, and have a minimum AM Best rating of “A-" to an amount not to exceed 10
percent of its capital and surplus.

Insolvency or Bankruptey. If the surety on any bond or other security furnished by the
construction contractor is declared bankrupt or becomes insolvent or its right to do
business is terminated in any state where any part of the Project is located, Developer
shall within seven (7) calendar days thereafter substitute or require the substitution of
another bond and surety, acceptable to City.

ARTICLE X. INDEMNIFICATION

Indemnification and Hold Harmless Agreement. Other than in the performance of
design professional services which shall be solely as addressed in Sections 10.2 and 10.3
below, to the fullest extent permitted by law, Developer shall defend (with legal counsel
reasonably acceptable to the City), indemnify and hold harmless the City and its officers,
agents, departments, officials, and employees (Indemnified Parties) from and against all
claims, losses, costs, damages, injuries (including, without limitation, injury to or death
of an employee of Developer or Developer’s agents), expense and liability of every kind,
nature and description (including, without limitation, incidental and consequential
damages, court costs, attorney’s fees, litigation expenses and fees of expert consultants or
expert witnesses incurred in connection therewith and costs of investigation) that arise
out of, pertain to, or relate to, directly or indirectly, in whole or in part, any services
performed under this Agreement by Developer or Developer’s agents, any subcontractor,
anyone directly or indirectly employed by them, or anyone they control. Developer’s duty
to defend, indemnify, protect and hold harmless shall not include any claims or liabilities
arising from the active negligence, sole negligence or willful misconduct of the
Indemnified Parties.

Indemnification for Design Professional Services. To the fullest extent permitted by
law (including, without limitation, California Civil Code section 2782.8), with respect to
the performance of design professional services, Developer shall require its design
professional to indemnify and hold harmless the City, its officers, and employees, from
all claims, demands, or liability that arise out of, pertain to or relate to the negligence,
recklessness, or willful misconduct of Developer’s design professional or design
professional’s officers or employees.

Design Professional Services Defense. The Parties will work in good faith to procure
applicable insurance coverage for the cost of any defense arising from all claims,
demands or liability that arise out of, pertain to or relate to the negligence, recklessness,
or willful misconduct of Developer’s design professional or design professional’s officers
or employees.

Insurance. The provisions of this Article are not limited by the requirements of Article
X1 related to insurance.

Enforcement Costs. Developer agrees to pay any and all costs City incurs enforcing the
indemnity and defense provisions set forth in this Article.
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10.6

11.1

11.2

11.3

114

11.5

11.6

11.7

Indemnification for Liens and Stop Notices. Developer shall keep the Project and
underlying property free of any mechanic’s liens and immediately secure the release of
any stop notices. Developer shall defend, indemnify, protect, and hold harmless, City, its
agents, officers and employees from and against any and all liability, claims, costs, and
damages, including but not limited to, attorney fees, arising from or attributable to a
failure to pay claimants. Developer shall be responsible for payment of all persons
entitled to assert liens and stop notices.

ARTICLE XI. INSURANCE

Type and Amount of Insurance. Developer certifies that prior to commencement of
construction it obtained and thereafter continuously maintained, as required in this
Agreement, insurance for the Project duplicate to the City’s standard insurance provisions
set forth in Exhibit N (Required Insurance).

Written Notice. Except as provided for under California law, any Required Insurance
shall not be canceled, non-renewed or materially changed except after thirty (30) calendar
days prior written notice by Developer to City by certified mail, except for non-payment
of premium, in which case ten (10) calendar days’ notice shall be provided.

11.2.1 Where the words “will endeavor” and “but failure to mail such notice shall
impose no obligation or liability of any kind upon the company, its agents, or
representatives” are present on a certificate, they shall be deleted.

Rating Requirements. Except for the State Compensation Insurance Fund, all insurance
required by express provision of this Agreement shall be carried only by responsible
insurance companies that have been given at least an “A” or “A-" and “VI” rating by AM
BEST, that are authorized by the California Insurance Commissioner to do business in
the State of California, and that have been approved by City.

Non-Admitted Carriers. City will accept insurance provided by non-admitted, “surplus
lines” carriers only if the carrier is authorized to do business in the State of California and
is included on the List of Eligible Surplus Lines Insurers.

Additional Insurance. Developer may obtain additional insurance not required by this
Agreement.

Obligation to Provide Documents. Developer shall provide to City copies of documents
including, but not limited to, certificates of insurance and endorsements, and shall furnish
renewal documentation prior to expiration of insurance. Each required document shall be
signed by the insurer or a person authorized by the insurer to bind coverage on its behalf.
City reserves the right to require complete, certified copies of all insurance policies
required herein.

Deductibles/Self Insured Retentions. All deductibles and self-insurance retentions on
any policy have been and shall remain the responsibility of Developer. Deductibles and
self-insurance retentions shall be disclosed to City at the time the evidence of insurance is
provided.
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11.8

11.9

11.10

11.11

12.1

12.2

Policy Changes. Developer certifies it has not and shall not modify any policy or
endorsement thereto which increases City’s exposure to loss for the duration of this
Agreement.

Reservation of Rights. City reserves the right, from time to time, to review Developer’s
insurance coverage, limits, deductible and self-insured retentions to determine if they are
acceptable to City.

Not a Limitation of Other Obligations. Insurance provisions under this Article shall not
be construed to limit Developer’s obligations under this Agreement, including indemnity.

Material Breach. Failure to maintain, renew, or provide evidence of renewal of required
insurance during the term of this Agreement, and for a period of up to ten (10) years from
the completion of the Project, may be treated by City as a material breach of this
Agreement.

ARTICLE XII. WARRANTIES

Warranties Required. Developer certifies that it has required the construction contractor
and its subcontractors and agents to provide the warranties listed below. This warranty
requirement is not intended to exclude, and does not exclude, other implicit or explicit
warranties or guarantees required or implied by law. All such warranties shall be
enforceable by and inure to the benefit of City.

12.1.1 Materials and Workmanship. All work on the Project is guaranteed against
defective workmanship and all materials furnished by construction contractor or
its agents shall be guaranteed against defects for a period of one (1) year from the
date of the Project’s Final Completion. Construction contractor shall replace or
repair or require its agents to replace or repair any such Defective Work or
materials in a manner satisfactory to City, after notice to do so from City, and
within the time specified in the notice.

12.1.2 New Materials and Equipment. Construction contractor and its agents warrant
and guarantee that all materials and equipment incorporated into the Project
were new unless otherwise specified.

12.1.3 Design, Construction, and Other Defects. Construction contractor and its agents
warrant and guarantee that all work for the Project is in accordance with the Plans
and Specifications and is not defective in any way in design, construction or
otherwise.

Form and Content. Except manufacturer’s standard printed warranties, all warranties
shall be on Developer’s and Developer’s agents, material suppliers, installer’s or
manufacturer’s own letterhead, addressed to City. All warranties shall be submitted in the
format specified in this Section.

12.2.1 Durable Binder. Obtain warranties, executed in triplicate by Developer,
Developer’s agents, installers, and manufacturers. Provide table of contents and
assemble in binder with durable plastic cover.

12.2.2 Table of Contents. All warranties shall be listed and typewritten in the sequence
of the table of contents of the Project manual, with each item identified with the
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12.3

12.4

13.1

13.2

13.3

number and title of the specification section in which specified, and the name of
product or work item.

12.2.3 Index Tabs. Each warranty shall be separated with index tab sheets keyed to the
table of contents listing.

12.2.4 Detail. Provide full information, using separate typewritten sheets, as necessary.
List Developer’s agents, installer, and manufacturer, with name, address and
telephone number of responsible principal.

12.2.5 Warranty Start Date. This date shall be left blank until the date of Final
Completion.

12.2.6 Signature and Notarization. All warranties shall be signed and notarized.
Signatures shall be required from Developer’s construction contractor and where
appropriate, the responsible subcontractor.

Term of Warranties. Unless otherwise specified or provided by law, all warranties,
including those pertaining to plants, trees, shrubs and ground cover, shall extend for a
term of one (1) year from the date of Final Completion.

Meetings. During the one (1) year warranty period described in Section 12.3, Developer
shall meet and shall require its design consultant, construction contractor, and key
subcontractors to meet, with City representatives, including the Public Works Project
Manager and one or more Responsible Department representatives, on a monthly basis, if
requested by City. This meeting shall be held to discuss and resolve any problems City
discovers in design, construction, or furnishing, fixtures, and equipment of the Project or
related furnishings, fixtures, and/or equipment during the one (1) year warranty period.

ARTICLE XIII. DEFECTIVE WORK

Correction, Removal, or Replacement. All work, material, or equipment that is
unsatisfactory, faulty, incomplete, or does not conform to the Construction Documents is
defective [Defective Work]. If within the designated warranty period, or such additional
period as may be required by law or regulation, the Project is discovered to contain
Defective Work, Developer shall promptly and in accordance with City’s written
instructions and within the reasonable time limits stated therein, either correct the
Defective Work, or if it has been rejected by City, remove it from the site and replace it
with non-defective and conforming work.

City’s Right to Correct. If circumstances warrant, including an emergency or
Developer’s failure to adhere to Section 13.1, City may correct, remove, or replace the
Defective Work. In such circumstances, Developer shall not recover costs associated with
the Defective Work and shall reimburse City for all City’s costs, whether direct or
indirect, associated with the correction or removal and replacement.

Defects Constitute Non-Reimbursable Costs. All costs incurred by Developer or
Developer’s agents to remedy Defective Work are Non-Reimbursable Costs. If City has
already reimbursed Developer for Defective Work, City is entitled to an appropriate
decrease in Reimbursable Costs, to withhold a set-off against the amount, or to make a
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13.4

13.5

13.6

13.7

14.1

14.2

claim against Developer’s or the construction contractor’s bond or against Developer if
Developer has been paid in full.

Extension of Warranty. When Defective Work, or damage there from, has been
corrected, removed, or replaced during the warranty period, the one (1) year, or relevant
warranty period, shall be extended for an additional one (1) year from the date of the
satisfactory completion of the correction, removal, or replacement.

No Limitation on other Remedies. Exercise of the remedies for Defective Work
pursuant to this Article shall not limit the remedies City may pursue under this
Agreement, at law, or in equity.

Resolution of Disputes. If Developer and City are unable to reach agreement on disputed
work, City may direct Developer to proceed with the work and compensate Developer for
undisputed amounts. Payment of disputed amounts shall be as later determined by
mediation or as subsequently adjudicated or established in a court of law. Developer shall
maintain and keep all records relating to disputed work in accordance with Article XIV.

Prior to Final Completion and Reimbursement to Developer. Where Defective Work
has been identified prior to the Final Completion of Project, Developer shall promptly,
and in accordance with City’s written instructions and within the reasonable time limits
stated therein, either correct the Defective Work, or if it has been rejected by City,
remove it from the site and replace it with non-defective and conforming work. Costs
incurred to remedy Defective Work are Non-Reimbursable Costs. Where Defective Work
is not remedied, City is entitled to an appropriate decrease in Reimbursable Costs, to
withhold a set-off against the amount paid, or make a claim against the Developer’s or
construction contractor’s bond.

ARTICLE X1V, RECORDS AND AUDITS

Retention of Records. Developer, consultants, contractors, and subcontractors shall
maintain data and records related to this Project and Agreement for a period of not less
than five (5) years following the Effective Date of this Agreement.

Audit of Records. At any time during normal business hours and as often as City deems
necessary, Developer and all contractors or subcontractors shall make available to City
for examination at reasonable locations within the City/County of San Diego all of the
data and records with respect to all matters covered by this Agreement. Developer and all
contractors or subcontractors will permit City to make audits of all invoices, materials,
payrolls, records of personnel, and other data and media relating to all matters covered by
this Agreement. If records are not made available within the City/County of San Diego,
then Developer shall pay all City’s travel related costs to audit the records associated with
this Agreement at the location where the records are maintained. All such costs are Non-
Reimbursable Costs.

14.2.1 Costs. Developer and Developer’s agents shall allow City to audit and examine
books, records, documents, and any and all evidence and accounting procedures
and practices that City determines are necessary to discover and verify all costs of
whatever nature, which are claimed to have been incurred, anticipated to be
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15.1

15.2

15.3

15.4

16.1

incurred, or for which a claim for additional compensation has been submitted
under this Agreement.

ARTICLE XV. NOTICES

Writing. Any demand upon or notice required or permitted to be given by one Party to
the other Party shall be in writing.

Effective Date of Notice. Except as otherwise provided by law, any demand upon or
notice required or permitted to be given by one Party to the other Party shall be effective:
(1) on personal delivery, (ii) on the second business day after mailing by Certified or
Registered U.S. Mail, Return Receipt Requested, (iii) on the succeeding business day
after mailing by Express Mail or after deposit with a private delivery service of general
use (e.g., Federal Express) postage or fee prepaid as appropriate, or (iv) upon
documented successful transmission of facsimile.

Recipients. All demands or notices required or permitted to be given shall be delivered to
all of the following:

15.3.1 Director, Public Works Department
City of San Diego
525 B Street, Suite 750 (M.S. #908A)
San Diego, California 92101
Facsimile No: (619) 533-5176

15.3.2 Facilities Financing Manager
Planning Department
City of San Diego
1010 Second Avenue, Suite 600 M.S. #606F
San Diego, California 92101
Facsimile No: (619) 533-3687

15.3.3 Scripps Mesa Developers, L.L.C., a California Limited Liability Company
Attn: Mr. Stuart Posnock
c/o Garden Communities
9110 Judicial Drive - OFC
San Diego, CA 92122

Change of Address. Notice of change of address shall be given in the manner set forth in
Article XV,

ARTICLE XVI. MEDIATION

Mandatory Mediation. If dispute arises out of, or relates to the Project or this
Agreement, or the breach thereof, and if said dispute cannot be settled through normal
contract negotiations, prior to the initiation of any litigation, the Parties agree to attempt
to settle the dispute in an amicable manner, using mandatory mediation under the
Construction Industry Mediation Rules of the American Arbitration Association (AAA)
or any other neutral organization agreed upon before having recourse in a court of law.

MMB Median R.A. 3/22/2016 -16-



16.2

16.3

16.4

Mandatory Mediation Costs. The expenses of witnesses for either side shall be paid by
the Party producing such witnesses. All other expenses of the mediation, including
required traveling and other expenses of the mediator (Mediator), and the cost of any
proofs or expert advice produced at the direct request of the Mediator, shall be borne
equally by the Parties, unless they agree otherwise.

Selection of Mediator. A single Mediator that is acceptable to both Parties shall be used
to mediate the dispute. The Mediator will be knowledgeable in construction aspects and
may be selected from lists furnished by the AAA or any other agreed upon Mediator. To
initiate mediation, the initiating Party shall serve a Request for Mediation on the
opposing Party. If the Mediator is selected from a list provided by AAA, the initiating
Party shall concurrently file with AAA a “Request for Mediation” along with the
appropriate fees, a list of three requested Mediators marked in preference order, and a
preference for available dates.

16.3.1 If AAA is selected to coordinate the mediation (Administrator), within fourteen
calendar days from the receipt of the initiating Party's Request for Mediation, the
opposing Party shall file the following: a list of preferred Mediators listed in
preference order after striking any Mediators to which they have any factual
objection, and a preference for available dates. If the opposing Party strikes all of
initiating Party's preferred Mediators, opposing Party shall submit a list of three
preferred Mediators listed in preference order to initiating Party and
Administrator. Initiating Party shall file a list of preferred Mediators listed in
preference order, after striking any Mediator to which they have any factual
objection. This process shall continue until both sides have agreed upon a
Mediator.

16.3.2 The Administrator will appoint or the Parties shall agree upon the highest,
mutually preferred Mediator from the individual Parties' lists who is available to
serve within the designated time frame.

16.3.3 Ifthe Parties agree not to use AAA, then a Mediator, date and place for the
mediation shall be mutually agreed upon.

Conduct of Mediation Sessions. Mediation hearings will be conducted in an informal
manner and discovery will not be allowed. All discussions, statements, or admissions will
be confidential to the Party's legal position. The Parties may agree to exchange any
information they deem necessary.

16.4.1 Both Parties must have an authorized representative attend the mediation. Each
representative must have the authority to recommend entering into a settlement.
Fither Party may have attorney(s) or expert(s) present. Upon reasonable demand,
either Party may request and receive a list of witnesses and notification whether
attorney(s) will be present.

16.4.2 Any agreements resulting from mediation shall be documented in writing. All
mediation results and documentation, by themselves, shall be “non-binding” and
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17.1

17.2

17.3

17.4

17.5

17.6

17.7

17.8

17.9

17.10

inadmissible for any purpose in any legal proceeding, unless such admission is
otherwise agreed upon, in writing, by both Parties. Mediators shall not be subject
to any subpoena or liability and their actions shall not be subject to discovery.

ARTICLE XVII. MISCELLANEOUS PROVISIONS

Term of Agreement. Following the adoption of the City Council action authorizing this
Agreement and the subsequent execution of the same by the Parties, this Agreement shall
be effective upon the date it is executed by City Attorney in accordance with Charter
section 40 (Effective Date). Unless otherwise terminated, the Agreement shall be
effective until (i) the final reimbursement payment is made; or (ii) one year after the
Warranty Bond terminates, whichever is later, but not to exceed five years unless
approved by City ordinance.

Construction Documents. Construction Documents include, but are not limited to:
construction contract, contract addenda, the general conditions, permits from other
agencies, the special provisions, the plans, standard plans, standard specifications,
reference specifications, and all modifications issued after the execution of the
construction contract.

Headings. All article headings are for convenience only and shall not affect the
interpretation of this Agreement.

Gender & Number. Whenever the context requires, the use herein of (i) the neuter
gender includes the masculine and the feminine genders, and (i1) the singular number
includes the plural number.

Reference to Paragraphs. Each reference in this Agreement to a Section refers, unless
otherwise stated, to a Section of this Agreement.

Incorporation of Recitals. All Recitals herein are true and correct to the Parties” best
knowledge and belief, and are fully incorporated into this Agreement by reference and
are made a part hereof.

Covenants and Conditions. All provisions of this Agreement expressed as either
covenants or conditions on the part of City or Developer shall be deemed to be both
covenants and conditions.

Integration. This Agreement and all Exhibits and references incorporated into this
Agreement fully express all understandings of the Parties concerning the matters covered
in this Agreement. No change, alteration, or modification of the terms or conditions of
this Agreement, and no verbal understanding of the Parties, their officers, agents, or
employees shall be valid unless made in the form of a written change agreed to in writing
by both Partics or a written amendment to this Agreement agreed to by both Parties. All
prior negotiations and agreements are merged into this Agreement.

Severability. The unenforceability, invalidity, or illegality of any provision of this
Agreement shall not render any other provision of this Agreement unenforceable, invalid,
or illegal.

Drafting Ambiguities. The Partics acknowledge they each have been fully advised by
their own counsel with respect to the negotiations, terms, and conditions of this
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17.11

17.12

17.13

17.14

17.15

17.16

Agreement. This Agreement shall not be construed in favor of or against either Party by
reason of the extent to which each Party participated in the drafting of the Agreement.

Conflicts Between Terms. If an apparent conflict or inconsistency exists between the
main body of this Agreement and the Exhibits, the main body of this Agreement shall
control. If a conflict exists between an applicable federal, state, or local law, rule,
regulation, order, or code and this Agreement, the law, rule, regulation, order, or code
shall control. Varying degrees of stringency among the main body of this Agreement, the
exhibits, and laws, rules, regulations, orders, or codes are not deemed conflicts, and the
most stringent requirement shall control. Each Party shall notify the other immediately
upon the identification of any apparent conflict or inconsistency concerning this
Agreement.

Prompt Performance, Time is of the essence of each covenant and condition set forth in
this Agreement.

Good Faith Performance. The Parties shall cooperate with each other in good faith, and
assist each other in the performance of the provisions of this Agreement.

Further Assurances. City and Developer each agree to execute and deliver such
additional documents as may be required to effectuate the purposes of this Agreement.

Exhibits. Each of the Exhibits referenced, listed below and attached to this Agreement is
fully incorporated herein by reference.

Exhibit A-1 — Graphic Depiction of Traffic Signal

Exhibit A-2 — Graphic Depiction of Median

Exhibit A-3 — Graphic Depiction of Erma Road Improvements

Exhibit B-1 — Project Description of Traffic Signal

Exhibit B-2 — Project Description of Median

Exhibit B-3 — Project Description of Erma Road Improvements

Exhibit C - Financing Plan Project Sheet

Exhibit D - Project Costs

Exhibit E - Equal Benefits Ordinance Certification of Compliance

Exhibit F - Deleted

Exhibit G - City’s Standard Drawings and Design and Construction Standards

Exhibit H - Certificate for Title 24/ADA Compliance

Exhibit [ - City approval of design, plans and specifications

Exhibit J - Construction Obligations

Exhibit K - Developer Certification for a Drug-Free Workplace

Exhibit L - Project Deliverables

Exhibit M - Capitalization Form

Exhibit N - Typical Insurance Provisions

Compliance with Controlling Law. Developer certifies that it required and will require
Developer’s consultants, contractors, subcontractors, agents, and employees to comply
with all laws, statutes, resolutions, ordinances, regulations, and policies of the federal,
state, and local governments applicable to this Agreement. In addition, Developer
certifies that it required and will require Developer’s consultants, contractors,
subcontractors, agents, and employees comply immediately with all directives issued by

MMB Median R.A. 3/22/2016 -19-



17.17

17.18

17.19

17.20

17.21

17.22

17.23

City or its authorized representatives under authority of any laws, statutes, resolutions,
ordinances, rules, regulations or policies.

Hazardous Materials. Hazardous Materials constitute any hazardous waste or hazardous
substance as defined in any federal, state, or local statute, ordinance, rule, or regulation
applicable to Property, including, without limitation the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, as amended (Title 42 United States
Code sections 9601-9675), the Resource Conservation and Recovery Act (Title 42 United
States Code sections 6901-6992k), the Carpenter Presley-Tanner Hazardous Substance
Account Act (California Health and Safety Code sections 25300-25395.15), and the
Hazardous Waste Control Law (California Health and Safety Code sections 25100-
25250.25). Developer certifies that it complied and will comply with all applicable state,
federal and local laws and regulations pertaining to Hazardous Materials,

Jurisdiction, Venue, and Choice of Law. The venue for any suit or proceeding
concerning this Agreement, including the interpretation or application of any of its terms
or any related disputes, shall be in the County of San Diego, State of California. This
Agreement is entered into and shall be construed and interpreted in accordance with the
laws of the State of California.

Municipal Powers. Nothing contained in this Agreement shall be construed as a
limitation upon the powers of the City as a chartered city of the State of California.

Third-Party Relationships. Nothing in this Agreement shall create a contractual
relationship between City and any third-party; however, the Parties understand and agree
that City, to the extent permitted by law, is an intended third-party beneficiary of all
Developer’s contracts, purchase orders and other contracts between Developer and third-
party services. Developer certifies that it has incorporated this provision into its contracts,
supply agreements and purchase orders.

Non-Assignment. The Developer shall not assign the obligations under this Agreement,
whether by express assignment or by sale of the company, nor any monies due or to
become due, without City’s prior written approval. Any assignment in violation of this
Section shall constitute a Default and is grounds for immediate termination of this
Agreement, at the sole discretion of City. In no event shall any putative assignment create
a contractual relationship between City and any putative assignee.

Successors in Interest. This Agreement and all rights and obligations created by this
Agreement shall be in force and effect whether or not any Parties to the Agreement have
been succeeded by another entity, and all rights and obligations created by this
Agreement shall be vested and binding on any Party’s successor in interest.

Independent Contractors. The Developer, any consultants, contractors, subcontractors,
and any other individuals employed by Developer shall be independent contractors and
not agents of City. Any provisions of this Agreement that may appear to give City any
right to direct Developer concerning the details of performing the work or services under
this Agreement, or to exercise any control over such performance, shall mean only that
Developer shall follow the direction of City concerning the end results of the
performance.
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17.24 Approval. Where the consent or approval of a Party is required or necessary under this
Agreement, the consent or approval shall not be unreasonably withheld; however,
nothing in this Section shall in any way bind or limit any future action of the City
Council pertaining to this Agreement or Project.

17.25 No Waiver. No failure of either City or Developer to insist upon the strict performance
by the other of any covenant, term, or condition of this Agreement, nor any failure to
exercise any right or remedy consequent upon a breach of any covenant, term, or
condition of this Agreement, shall constitute a waiver of any such breach of such
covenant, term or condition. No waiver of any breach shall affect or alter this Agreement,
and each and every covenant, condition, and term hereof shall continue in full force and
effect to any existing or subsequent breach.

17.26 Signing Authority. The representative for each Party signing on behalf of a corporation,
partnership, joint venture or governmental entity hereby declares that authority has been
duly obtained to sign on behalf of the corporation, partnership, joint venture, or entity and
agrees to hold the other Party or Parties hereto harmless if it is later determined that such
authority does not exist.

17.27 Remedies. Notwithstanding any other remedies available to City at law or in equity,
Developer understands that its failure to comply with the insurance requirements or other
obligations required by this Agreement, and/or submitting false information in response
to these requirements, may result in withholding reimbursement payments until
Developer complies and/or may result in suspension from participating in future city
contracts as a developer, prime contractor or consultant for a period of not less than one
(1) year. For additional or subsequent violations, the period of suspension may be
extended for a period of up to three (3) years.

IN WITNESS WHEREOF, this Agreement is executed by the City of San Diego, acting
by the through its Mayor, pursuant to Ordinance No. O-_g0 0 &6 $"Y -, authorizing such
execution, and by Developer.
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DUPLICATE ORIGINAL

This Agreement was approved by the City Attorney this /w?/’li of Oclaber 2046,
and this date shall constitute the Effective Daze of this Agreement.

THE CITY OF SAN DIEGO, a Municipal
Corporation

Dated:__/ ( 2'/( 2; 227 By:_ \2

Approved as to form and content:
JAN L. GOLD, IMI H, City Attorney

/
Dated: ,D‘ 7 7/3“” By: //V‘L’ V/Il !’/\};Lq,”—'

N

SCRIPPS MELA DEVELOPERS, LLC, a

California Wﬂﬁy Company
Dated: 03/01/@ By: A W”/‘

Dated: Stuart Posnock
Or.Dept: Facilities Financing Its: Authorized Manager
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EXHIBIT A-1
[Graphic Depiction of Traffic Signal]
Mira Mesa Boulevard and Hibert Street Traffic Signal
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EXHIBIT A-2
[Graphic Depiction of Median]
Mira Mesa Boulevard Median Improvements




- EXHIBIT A-3
[Graphic Depiction of Erma Road Improvements]
' Erma Road Improvements




EXHIBIT B-1
[Project description]
Mira Mesa Boulevard and Hibert Street Traffic Signal

The improvenients consist of the construction of a traffic signal at the intersection of Mira
Mesa Boulevard and Hibert Street.



EXHIBIT B-2
[Project description]
Mira Mesa Boulevard Median Improvements

The improvements consist of the construction of a raised median on Mira Mesa Boulevard
between Interstate 15 and Scripps Ranch Boulevard and for the construction of Class II bike
lanes along Mira Mesa Boulevard between the I-15 on/off ramps and Scripps Ranch Boulevard.



EXHIBIT B-3
[Project description]
Erma Road Improvements

Improvements at the intersection of Scripps Ranch Boulevard and Erma Road to
accommodate northbound U-Turns. Specifically, the improvements are to the intersection of
Scripps Ranch Boulevard and Erma Road, and include a 2-foot widening of the existing
public right-of-way on the southwest corner, relocation of existing utilities, modification of
the traffic signal, removal of the existing median on the north leg of the intersection, repair
to the existing pavement, and restriping of the road to accommodate a northbound u-turn.
Additional improvements at the intersection include the replacement of the existing video
detection camera on the east leg of the intersection (for the westbound approach) and the
installation of a “No Turn on Red” (R10-11) sign on the west leg of the intersection (for the
eastbound approach).



Exhibit C

CITY OF SAN DIEGO
FACILITIES FINANCING PROGRAM

PROJECT: 34-2B
COUNCIL DISTRICT: 5
COMMUNITY PLAN: SMR

TITLE: MIRA MESA BOULEVARD MEDIAN - INTERSTATE 15 TO SCRIPPS RANCH BOULEVARD

DEPARTMENT: TRANSPORTATION

130,000  FBA-SMR 130%6%1)
371,947 DEV/SUBD ¥ 371,947
178,338 DEV/SUBD @ 178,338

60,000 DEV/SUBD © 60,000

740,285

DESCRIPTION:
THIS PROJECT PROVIDES FOR CONSTRUCTION OF A RAISED CENTER MEDIAN ON MIRA MESA
BOULEVARD BETWEEN INTERSTATE 15 AND SCRIPPS RANCH BOULEVARD. THE PROJECT WILL
ALSO INCLUDE CLASS II BIKE LANES ALONG MIRA MESA BLVD AND A TRAFFIC SIGNAL AND MID-
BLOCK CROSSWALK AT THE HIBERT STREET DRIVEWAY. U-TURNS WILL BE RESTRICTED FOR
EASTBOUND TRAFFIC DURING PEAK HOURS AT THE INTERSECTION OF MIRA MESA BLVD AND
SCRIPPS RANCHBLVD. FINALLY, TO ALLOW FOR U-TURNS FOR NORTHBOUND TRAFFIC AT THE
INTERSECTION OF SCRIPPS RANCH BLVD AND ERMA ROAD, WIDENING AND OTHER
IMPROVEMENTS WILL BE MADE TO THIS INTERSECTION.

JUSTIFICATION:
THIS PROJECT IS CONSISTENT WITH THE SCRIPPS MIRAMAR RANCH COMMUNITY PLAN AND IS IN
CONFORMANCE WITH THE CITY'S GENERAL PLAN.

NOTES:

THIS PROJECT WAS FORMERLY PART OF PROJECT 34-2A. IT BECAME A SEPARATE PROJECT WHEN
SCRIPPS MESA DEVLOPERS (1) ASSUMED RESPONSIBILTY FOR CONSTRUCTING IT (PURSUANT TO
A REIMBURSEMENT AGREEMENT) IN CONJUNCTION WITHITS CASA MIRA VIEW DEVELOPMENT
PROJECT IN MIRA MESA. THE DEVELOPER FUNDING REPRESENTS MONARCH AT SCRIPPS LLC'S
FAIR SHARE OF THE MEDIAN AND TRAFFIC SIGNAL (2), AND H.G. FENTON'S FAIR SHARE (3) OF THE
ERMA ROAD IMPROVEMENTS.

SCHEDULE: -
DESIGN BEGAN IN 2004. CONSTRUCTION IS SCHEDULED TO BEGIN IN FY 2013.

CIP/WBS NO:  52-358.0/5-00838

WIRLHLE RAKCH HORTH




Garden

COMMUNITIES

DATE PREPARED:
UPDATED:
CURRENT DATE/TIME:

PROJEGT: HRIBERT/ERMA

Exhibit "D" - Project Costs

BASE COST RECAP

3/27/2016
5/8/2015 LH
19-May-16  06:45:25 PM

Hibert and Erma - Soft Cost Recap FINAL (05.08.2015 LHVACMVACasa Mira View 1\5.) CASA MIRA VIEW (Off-Slte Improvements)\HIDERT and ERMA ROAD\SOFT COST REIMBURSEMT\Cost Recap {soft costs) {LH)\HIbart and
Erma - Soft Cost Racap FINAL {05,08,2015 LH)

| SECTION: WORK SUBS TOTAL STATUS: SUBCONTRACTOR
|Garden Comm. - Ganeral Exp.
Consulting Services;
Erma Road / Scrlpps Ranch Ininrsemicn' 87,273.34 Leppert Engineering: Norm K. (858} 5072001
Coordination 257,70
Base Drawing 1,617.18
Imprevement Plans 27,004,20
Plan Processing 29,093.62
Survey Control 7,298.57
¥ EQT Permit 10,684.90
Construction Support 1,686.20
Constructlon Surveylng 541181
As-Bulit Plans 2,5641.,00
Relmbuyathles 1,878.06
Hibert / Mira Mesa Bivd Intersection: 173,557.37 Leppert Engineering: Norm K. (858) 5987-2001
Coordination 4,700,40
Base Drawing 3,966,20
Prapars/Frocess lmpravement Plans 31, 40') 40
Prapare Trafflc Slgnal Plans 2,743.00
Remibursement Agraement 25,332.20
Process Plang 52,086.46
Pracess Trafflo Signal Plans 6,635.60
Contract Administration 2,739.60
Survey Control 10,103.27
Permit Extenslons 535,80
EOT Permit 3,723,080
Construction Support 3,209,10
Project Meetings 1,381.80
Ag-Bullt Survey Update 11,213,186
AS-Builts 4,789.40
Southland Surveying 5,266.40
Relmburslbles 2,824.79
Project#  |Petinlt Fees e o
200268 Erma Road / Scripps Ranch Interaectlon' 33,162.07 (Deposlt Account number 24000545)
Involce # 323167 (12/08/2008) 2,098.00
Invoice # 326890 (4/13/2010) 1,200.00
Involce # 368889 (12/13/2010) 10,264.00 Permlt lasuance Foes
326770 Invelce # 5064616 (8/30/2013) 5,660.00
Involce # 694044 (1/09/2016) 13,840.07 Permlt Issuance Fees
207931 Hikert / Mira Mesa Bivd Intersectlon: 86,805.72
Involce # 336566 (4/1/2010) 2,598.00 i
Involce # 338696 (5/19/2010) 1,200,00
Involce ## 3567@1 (8/16/2010) 3,137.68
Involce # 306247 (7/13/2011) 11,807.74 Parmit Issuance Fees
Involce # 488130 (5/09/2013) 8,000.00
Involee # 632726 (2/07/2014) 21,802.36
Involce # 6535728 (2/26/2014) 16,844.68
Involce #f 544828 (4/17/2014) 0,168.84
fnvolce # 550408 (6/19/2014) 10,690.35
Involes # 580322 (7/10/2014) 2,488.17
CAltTaNS Fops cons b
fAlbert / Miva Mesa Blvd Intersection: 5,576.00
8/16/2010 410.00
9/9/2010 902,00
11/30/2010 984.00
31172011 2,132,00 Parmit Issuance Fees
4/16/2013 492.00
8M2/2013 656.00
Project #  |BORERES 2 0n it hear e 6,338.00
207931 Hibert } Mira Mesa Blvd lntersecﬂan 4,993.00 Surely Status: Fully Relensed
326770 Erma Road / Scrlpps Rahch Intersection: 1,345,00 Surety Status: Fully Releasad
SUBTOTAL S8OFT COSTS 302,712.50 392,712.50




Exhibit “E”

Equal Benefits Ordinance Certification of Compliance

For additional nformation, contact:
Gy OF SAN DIEGO
Eouar Beneras PROGRAM
202C Birest, MS 9A, Bart Diago, CA 02101
Fhone (6191 533-3248  Fax (619) §33-3220

EquaL BENEFITS ORDINANCE
CERTIFICATION OF COMPLIANCE

SR A " COMPANVINFORMATION: -~ . : 5
Company Mame; S@r[”\){;ﬁ Mes A edelp e S L...L(f Contact Hame: < Faet *%g'/ya L -
Company Address: Ci’l’? o ~dudieial Deﬁ lc D, G (2 Contact Phone: SPEH -2 0 o+ 2244
COntact Ema

R e e COMIRACTMF(}RMATR)N L e
Contract Title: {171 f>ng - e i" ,z{ gLree eyl Siart Date:
Cantract Number ;Eno number state location):

5 ' ” SUMHARY OF EQUAL BENEFITS ORDINANCE REGUIRENMENT: g

”ms Ewaﬁ Benems Om'mm iEBC)] requiras the City b enter info contracts only with teniractors mﬂm cemﬁy Ihey waJ provide and
maintainegial benefis a8 definad n San Diege Municipel Dode §22 4302 Tor the duration of the contract. To camply.

B Oonfracior shialk offer equal bensfits to employees with spouses and employass wifh domestic pariers.
= Bensfiis hctude bealth, dental, vision Deurance; pension/401(K) plans; bereavement, Tamily, parentsl leavs; dizcounts, child
care; ravelirelcation expernes; employee assislance programs; Credlt wion membership, ar gy oiher bensit,
- By benefit oot offered fo an empoyes with & spouse, s nol reguired to be offered to an employee with & domestic partner,

A Confractor shall post nofice of fimys eyual benafits poficy In the workplace and nolify employess at fime of hire and during open
enmliment pefiods,

| Confracior shall allew Cly sceess fo records, when requested, to confiem complianos with EBC reguinamenis.
W Condratior ghal subini £80 Cenificatiog of Complanos, signed under pensily of pegury, prioe e awaed of conbact,
NOTE: ms swwmary i5 prowded for convenience. Full text of the EBO and ifs Rules are posted at www, s&nd;ego govfadmmfraﬁm

7 CONTRAGTOR EQUAL BENEFITS ORBINANCE GERTIFIGATION
Please mﬂs»cate your ﬁma s compliance siatus with the ESO. The Cily may reguest supporiing donumentation.

E@ﬁm cogpliance with the EBO because my firm {confracler must select ane reastn):
rovides equal bengfits to spouses and domestic parners,
B Provides o banafils to spousss or domestic pariners,
13 Has rio smpipyess.
1 Has vollective bargaiing agreement(s) Inplace prior to.Janwary 1, 2011, that hies not been renawed or explred

3 1 renuest the City's approvs) fo pay sffected employees & cash equivalent in lisu of equal bensfils and verly
my firm made a reasonabla effor bulls notable fo provide equs! banefls upon canbact eward, | agree fo nolify
empéﬁyeas of the avallabliity of a cash equivalent for beneffts av&xtame o spouses but not domestic patners

of the contract or pay & cash egUivalentif authonized by fhe City.

o AL “f‘/?agu pekl

Name/Tille of Signatory {_ Signaiure late
FOR OFFICIAL CHTY USE OHLY R

phpproved o MotAnoroved — Fleason

rev D2/ 201

5 '1' ,‘ ‘-} ({I‘V}{? ;ﬂfﬂu&la“




Exhibit F
Consultant Provisions

1. Third Party Beneficiary. The City of San Diego is an intended third party beneficiary of
this contract. In addition, it is expected that upon completion of design and payment in
full to Consultant by Developer, the City will become the owner of the Project design and
work products, and City shall be entitled to enforce all of the provisions of this contract
as if it were a party hereto. Except as expressly stated herein, there are no other intended
third party beneficiaries of this contract.

2. Competitive Bidding. Consultant shall ensure that all design plans and specifications
prepared, required, or recommended under this Agreement allow for competitive bidding.
Consultant shall design such plans or specifications so that procurement of services, labor
or materials are not available from only one source, and shall not design plans and
specifications around a single or specific product, piece of major equipment or
machinery, a specific patented design, or a proprictary process, unless required by
principles of sound engineering practice and supported by a written justification that has
been approved in writing by the City of San Diego. Consultant shall submit this written
justification to the City of San Diego prior to beginning work on such plans or
specifications. Whenever Consultant recommends a specific product or equipment for
competitive procurement, such recommendation shall include at least two brand-names of
products that are capable of meeting the functional requirements applicable to the Project.

3. Professional Services Indemnification. Other than in the performance of design
professional services which shall be solely as addressed in Sections 4 and 5 below, to the
fullest extent permitted by law, Consultant shall defend (with legal counsel reasonably
acceptable to the City), indemnify and hold harmless the City and its officers, agents,
departments, officials, and employees [Indemnified Parties] from and against all claims,
losses, costs, damages, injuries (including, without limitation, injury to or death of an
employee of Consultant or its subcontractors, agents, subagents and consultants), expense
and liability of every kind, nature and description (including, without limitation,
incidental and consequential damages, court costs, attorney’s fees, litigation expenses and
fees of expert consultants or expert witnesses incurred in connection therewith and costs
of investigation) that arise out of, pertain to, or relate to, directly or indirectly, in whole or
in part, any services performed under this Agreement by Consultant, any subcontractor,
anyone directly or indirectly employed by them, or anyone they control. Consultant’s
duty to defend, indemnify, protect and hold harmless shall not include any claims or
liabilities arising from the active negligence, sole negligence or willful misconduct of the
Indemnified Parties. As to Consultant’s professional obligations, work or services
involving this Project, Consultant agrees to indemnify and hold harmless the City of San
Diego, and its agents, officers and employees from and against any and all liability,
claims, costs, and damages, including but not limited to, attorney’s fees, losses or
payments for injury to any person or propetty, caused directly or indirectly from the
negligent acts, errors or omissions of Consultant or Consultant’s employees, agents or
officers. This indemnity obligation shall apply for the entire time that any third party can
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make a claim against, or sue the City of San Diego for liabilities arising out of
Consultant’s provision of services under this Agreement.

4. Indemnification for Design Professional Services. To the fullest extent permitted by
law (including, without limitation, California Civil Code section 2782.8), with respect to
the performance of design professional services, Design Professional shall indemnify and
hold harmless the City, its officers, and/or employees, from all claims, demands or
liability that arise out of, pertain to or relate to the negligence, recklessness, or willful
misconduct of Design Professional or Design Professional’s officers or employees.

5. Design Professional Services Defense. Parties will work in good faith to procure
applicable insurance coverage for the cost of any defense arising from all claims,
demands or liability that arise out of, pertain to or relate to the negligence, recklessness,
or willful misconduct of Design Professional or Design Professional’s officers or
employees.

6. Enforcement Costs. Consultant agrees to pay any and all reasonable costs the City of
San Diego may incur to enforce the indemnity and defense provisions set forth in this
Agreement.

7. Professional Liability Insurance. For all of Consultant’s employees who are subject to
this Agreement, Consultant shall keep in full force and effect, errors and omissions
insurance providing coverage for professional liability with a combined single limit of
one million dollars ($1,000,000) per claim and two million dollars ($2,000,000)
aggregate. Consultant shall ensure both that (1) this policy’s retroactive date is on or
before the date of commencement of the work to be performed under this Agreement; and
(2) this policy has a reporting period of three (3) years after the date of completion or
termination of this Agreement. Consultant agrees that for the time period defined above,
there will be no changes or endorsements to the policy that increases the City of San
Diego’s exposure to loss.

8. Commercial General Liability [CGL] Insurance. Consultant shall keep in full force
and effect, during any and all work performed in accordance with this Agreement, all
applicable CGL insurance to cover personal injury, bodily injury and property damage,
providing coverage to a combined single limit of one million dollars ($1,000,000) per
occurrence, subject to an annual aggregate of two million dollars ($2,000,000) for general
liability, completed operations, and personal injury other than bodily injury. Contractual
liability shall include coverage of tort liability of another party to pay for bodily injury or
property damage to a third person or organization. Contractual liability limitation
endorsement is not acceptable.

9. Insurance Policy Requirements. Except for professional liability insurance and
Workers Compensation, the City of San Diego and its respective elected officials,
officers, employees, agents, and representatives shall be named as additional insureds.
Additional insured status must be reflected on additional insured endorsement form CG
20 10, or equivalent, which shall be submitted to the City of San Diego. Further, all

SMRH:433127246.1 -2-



insurance required by express provision of this agreement shall be carried only by
responsible insurance companies that have been given at least an “A” or “A-“ and “VII”
rating by AM BEST, that are licensed to do business in the State of California, and that
have been approved by the City of San Diego. The policies cannot be canceled,
nonrenewed, or materially changed except after thirty (30) calendar days prior written
notice by Consultant or Consultant’s insurer to the City of San Diego by certified mail, as
reflected on an endorsement that shall be submitted to the City of San Diego, except for
non-payment of premium, in which case ten (10) calendar days notice must be provided.
Before performing any work in accordance with this A greement, Consultant shall provide
the City of San Diego with all Certificates of Insurance accompanied with all
endorsements.

10. Workers Compensation. For all of the Consultant’s employees who are subject to this
Agreement and to the extent required by the State of California, the Consultant shall keep
in full force and effect, a Workers Compensation policy. That policy shall provide a
minimum or one million dollars ($1,000,000) of employers liability coverage, and the
Consultant shall provide an endorsement that the insurer waives the right of subrogation
against the City of San Diego and its respective elected officials, officers, employees,
agents and representatives.

11. Compliance Provision. Consultant agrees, at its sole cost and expense, to perform all
design, contract administration, and other services in accordance with all applicable laws,
regulations, and codes, including, but not limited to, the Americans with Disabilities Act
of 1990 [ADA] and title 24 of the California Code of Regulations as defined in Section
18910 of the California Health and Safety Code [Title 24]. Further, Consultant is
responsible as designer and employer to comply with all ports of the ADA and Title 24.

12. Maintenance of Records. Consultant shall maintain books, records, logs, documents and
other evidence sufficient to record all actions taken with respect to the rendering of
services for the Project, throughout the performance of the services and for a period of
five (5) years following completion of the services for the Project. Consultant further
agrees to allow the City of San Diego to inspect, copy and audit such books, records,
documents and other evidence upon reasonable written notice. In addition, Consultant
agrees to provide the City of San Diego with complete copies of final Project design and
construction plans and Project cost estimate.
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Exhibit G
Design and Construction Standards

Laws. All local, City, County, State, and Federal laws, codes and regulations,
ordinances, and policies, including to the extent applicable but not limited to,
Development Services Department permits, hazardous material permits, site safety,
state and local Building Codes, stormwater regulations, etc.

A. The Americans with Disabilities Act [ADA] and Title 24 of the California
Building Code. 1t is the sole responsibility of Developer to comply with all
ADA and Title 24 regulations.

B. Environmental. Developer shall complete all environmental measures required
by CEQA (State requirements), NEPA (Federal requirements), and the local
jurisdiction, including but not limited to, mitigation measures, and site
monitoring.

C. Air, Water, and Discharge. Developer shall comply with the Clean Air Act of
1970, the Clean Water Act (33 USC 1368) Executive Order 11738, and the
Stormwater Management and Discharge Control Ordinance No. 0 17988.

D. ESBSSA. Developer shall comply with the Essential Services Building Seismic
Safety Act, SB 239 & 132.

E. City Directives. Developer shall comply immediately with all directives issued
by City or its authorized representatives under authority of any laws, statutes,
ordinances, rules, or regulations.

Standard Specifications. Developer shall comply with the most current editions of
the following reference specifications when designing and constructing the Project
[Specifications], including:

A. Greenbook. Standard Specifications for Public Works Construction, including
the Regional and City of San Diego Supplement Amendments.

B. DOT. California Department of Transportation Manual of Traffic Controls for
Construction and Maintenance Work Zones.

City Standards. Developer's professional services shall be provided in conformance
with the professional standards of practice established by City. This includes all
amendments and revisions of these standards as adopted by City. The professional
standards of practice established by City include, but are not limited to, the following:

A. City of San Diego's Drainage Design Manual.

B. City of San Diego's Landscape Technical Manual produced by the Planning
Department.

C. City of San Diego's Street Design Manual,
-1-



City of San Diego's Manual of Preparation of Land Development and Public
Improvement Plans.

City of San Diego's Technical Guidelines for Geotechnical Reports,

City of San Diego Standard Drawings including all Regional Standard
Drawings.

City of San Diego Data Standards for Improvement Plans.
The City of San Diego Consultant’s Guide to Park Design and Development.

The City of San Diego Water Department Guidelines and Standards



EXHIBIT H

Certification for Title 24/ADA Compliance
SCRIPPS MESA DEVELOPMENT, LLC

I HEREBY WARRANT AND CERTIFY that any and all plans and specifications
prepared for SCRIPPS MESA DEVELOPMENT, LLC by LEPPERT ENGINEERING
CORPORATION shall meet all current California Building Standards Code, California Code of
Regulations, Title 24 and Americans with Disabilities Act Accessibility Guidelines requirements,
and shall be in compliance with the Americans with Disabilities Act of 1990.

Dated: 8/3/16

By: . ' -

H-1



Exhibit I
Approval of Design, Plans, and Specifications

UNLESS OTHERWISE DIRECTED BY THE CITY, DEVELOPER SHALL OBTAIN
APPROVAL OF DESIGN, PLANS, AND SPECIFICATIONS IN THE MANNER
IDENTIFIED BELOW:

1. City Approval. Developer shall obtain City approval of the design, in writing, at
schematic design, 60% Design, and 90% Design.

A. Condition Precedent. City approval of the Schematic Design Documents is a
condition precedent to authorization to proceed with subsequent work on the
Project. City will notify Developer in writing within four weeks after receipt of
Design Documents of approval, or of request for modifications. If modifications
are requested, Developer shall modify and resubmit Schematics for City approval.

B. Sixty (60) Percent Design. At 60% design, City will notify Developer in writing
within eight weeks after receipt of Design Documents at each required stage of
design, of approval, or of request for modifications. If modifications are
requested, Developer shall modify and resubmit Design Documents for City
approval.

C. Ninety (90) Percent Design. At 90% design, City will notify Developer in writing
within ten weeks after receipt of design documents at each required stage of
design, of approval, or of request for modifications. If modifications are
requested, Developer shall modify and resubmit Design Documents for City
approval.

2. Submittal of Plans, Specifications, and Budget. Within six (6) months of City Council
approval of this Agreement, Developer shall deliver to City complete Plans and
Specifications, Estimated Costs, and bid documents, consistent with the Schematic
Drawings, for the design and construction of the Project.

3. Citywide Review of 100% Plans and Specifications. City agrees to review the Plans
and Specifications and provide City’s written comments to Developer within ninety (90)
calendar days of the date such Plans and Specifications are delivered to City in
accordance with the notice provisions in Article XXV of the Agreement. Plans and
Specifications shall include City’s standard drawings and specifications as described in
Exhibit J. If requested by City, Developer shall make changes to the Plans and
Specifications, but Developer shall not be responsible for implementing such changes if
they would increase the Estimated Cost by more than 5%. In such a case, the changes to
the Plans and Specifications shall be considered additive or deductive bid alternates to the
Project.

4. Final Approval and Permit Review. City approval of the Plans and Specifications is a
condition precedent to authorization to proceed with subsequent work on the Project.

SMRH:433127381.1 -1-



Approval and permit review will require a minimum of ninety (90) calendar days from
the date that the Plans and Specifications were submitted to the City review, if no
changes are required, or ninety (90) days from the date the requested changes are
submitted to the City.
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Exhibit J
Construction Obligations

1. Site Safety, Security, and Compliance. Developer shall be responsible for site safety,
security, and compliance with all related laws and regulations.

A.

Persons. Developer shall be fully responsible for the safety and security of its
officers, agents, and employees, City’s officers, agents, and employees, and third
parties authorized by Developer to access the Project site.

Other. Developer is responsible for the Project, site, materials, equipment, and all
other incidentals until the Project has been Accepted by the City pursuant to
Article I of the Agreement.

Environment. Developer shall be responsible for the environmental consequences
of the Project construction and shall comply with all related laws and regulations,
including the Clean Air Act of 1970, the Clean Water Act, Executive Order
number 11738, and the Stormwater Management and Discharge Control
Ordinance No. 0-17988, and any and all Best Management Practice guidelines
and pollution elimination requirements as may be established by the Enforcement
Official. Furthermore, the Developer shall prepare and incorporate into the
Construction Documents a Stormwater Pollution Prevention Plan [SWPPP] to be
implemented by the Developer during Project construction. Where applicable, the
SWPPP shall comply with both the California Regional Water Quality Control
Board Statewide General Construction Storm Water permit and National
Pollution Discharge Elimination System permit requirements and any municipal
regulations adopted pursuant to the permits.

2. Access to Project Site.

A.

SMRH:433127171.1

Field Office. Developer shall provide in the construction budget a City field office
(approximately 100 square feet) that allows City access to a desk, chair, two
drawer locking file cabinet with key, phone, fax, computer, copy machine and
paper during working hours.

Site Access. City officers, agents and employees have the right to enter the Project
site at any time; however, City will endeavor to coordinate any entry with
Developer.

Site Tours. Site tours may be necessary throughout completion of the Project.
Developer shall allow City to conduct site tours from time to time as the City
deems necessary. City will give Developer notice of a prospective tour and a
mutually agreeable time shall be set. Developer is not obligated to conduct tours
or allow access for tours when City failed to give prior notice.



3. Surveying and Testing. Developer shall coordinate, perform, and complete all
surveying, materials testing, and special testing for the Project at the Project site, as
otherwise required by this Agreement, and as required under the State Building Code or
any other law or regulation, including:

A. Existing Conditions. Developer shall obtain all necessary soils investigation and
conduct agronomic testing required for design of the Project. The Soils Consultant
shall prepare a statement that will be included in the Bidding Documents as to the
nature of soils, ground water conditions and any other information concerning the
existing conditions of the site.

B. Ultilities. Developer shall provide all required information for the construction or
relocation of Public or private utility facilities that must be constructed or
relocated as a result of this Project. Developer shall file all of the required
documents for the approval of authorities having jurisdiction over the Project and
in obtaining the services of all utilities required by the Project.

C. Geotechnical Information. Developer shall obtain all necessary geotechnical
information required for the design and construction of the Project. The Project
Engineering Geologist and/or Project Soils Engineer (qualified R.C.E. or R.G.E.)
shall prepare a statement, that will be included in the Bidding Documents, to
address existing geotechnical conditions of the site that might affect construction.

4. Public Right of Way. All work, including, materials testing, special testing, and
surveying to be conducted in the Public right of way shall be coordinated with the City.

A. Materials Testing. Developer shall pay for and coordinate with City to have all
material tests within the Public right of way and any asphalt paving completed by
City's Material Testing Laboratory.

B. Surveying. Developer shall pay for and coordinate with City's Survey Section all
surveying required within the Public right of way.

C. Follow all Laws, Rules, and Regulations. Developer agrees to follow all City
standards and regulations while working in the Public right of way, including but
not limited to, utilizing proper traffic control and obtaining necessary permits.

5. Traffic Control. Developer shall address all traffic control requirements for the Project
including, if necessary, separate traffic control plans and/or notes.

6. Inspections. Developer shall coordinate any and all special inspections required for
compliance with all State Building Codes as specified in the Contract Documents.

A. Reports. Developer shall provide the Resident Engineer all special inspection

reports within seven (7) calendar days of inspection. Developer shall report all
failures of special inspections to the Resident Engineer.

SMRH:433127171.1 -2-



B. Remedies. Remedies for compliance shall be approved by Developer, Developer's
consultants, City's Development Services Department, and City representatives.

C. Concealing Work. Prior to concealing work, Developer shall obtain approval of
work from the following three entities: 1) Engineering & Capital Projects
Department; 2) Development Services Department; and 3) Special Inspections as
required by all State Building Codes and as stipulated in this Agreement. This
approval is general approval only and in no way relieves Developer of its sole
responsibilities under this Agreement or any and all laws, codes, permits or
regulations. Developer shall fulfill all requirements of each of these three
agencies.

7. Property Rights. Developer shall provide all required easement documents, including
but not limited to: dedication, acquisitions, set asides, street vacations, abandonments,
subordination agreements, and joint use agreements, as required by City of San Diego
Real Estate Assets Department requirements and Council Policy 600-04, “STANDARDS
FOR RIGHTS OF WAY AND IMPROVEMENTS INSTALLED THEREIN”. City shall
not require Developer to provide any easement documents for land to which Developer
does not have title; however, Developer shall not relinquish, sell or transfer title to avoid
any obligation under this Section, this Agreement, the Public Facilities Financing Plans
or any applicable Development Agreement.

8. Permits. The Parties acknowledge the construction work to be performed on the Project
by Developer in compliance with this Agreement is subject to the prior issuance of
building, land development, and/or public improvement permits paid for and obtained by
Developer. In the event that City, or any other governmental agency, unreasonably
refuses to issue the permit(s) necessary to authorize the work to be performed or if the
permit(s) are unreasonably canceled or suspended, then Developer is relieved from its
obligation to construct those improvements covered by the denial of said permit(s), and
City shall reimburse Developer in accordance with the terms of the Agreement for the
work completed. All plans, specifications and improvements completed to the date of the
denial, suspension or cancellation of said permit(s) shall become the property of City
upon reimbursement as set forth above.

9. Maintenance. Developer shall maintain and be responsible for the Project site until
Operational Acceptance of the Project, including ongoing erosion prevention measures.
Unless stated otherwise in the Agreement, upon Acceptance of the Project, City shall be
responsible for all maintenance of Project site.

10. Drug-Free Workplace. The Developer agrees to comply with the City’s requirements in
Council Policy 100-17, “DRUG-FREE WORKPLACE,” adopted by San Diego
Resolution R-277952 and incorporated into this Agreement by this reference. The
Developer shall certify to the City that it will provide a drug-free workplace by
submitting a Developer Certification for a Drug-Free Workplace form [Exhibit N].
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A. Developer Notice to Employees. The Developer shall publish a statement
notifying employees that the unlawful manufacture, distribution, dispensation,
possession, or use of a controlled substance is prohibited in the work place, and
specifying the actions that will be taken against employees for violations of the
prohibition.

Drug-Free Awareness Program. The Developer shall establish a drug free
awareness program to inform employees about all of the following:

1.

ii.

1ii.

iv.

The dangers of drug abuse in the work place.
The policy of maintaining a drug free work place.

Available drug counseling, rehabilitation, and employee assistance
programs.

The penalties that may be imposed upon employees for drug abuse
violations.

In addition to section 10(A) above, the Developer shall post the drug free
policy in a prominent place.

C. Developer's Agreements. The Developer further certifies that each contract for
Consultant or Contractor Services for this Project shall contain language that
binds the Consultant or Contractor to comply with the provisions of this section
10 “Drug-Free Workplace,” as required by Sections 2.A(1) through (3) of Council
Policy 100-17. Consultants and Contractors shall be individually responsible for
their own drug free work place program.

SMRH:433127171.1



EXHIBIT K

Certification for a Drug-Free Workplace

PROJECT TITLE: SCRIPPS MESA DEVELOPERS, LLC

I hereby certify that I am familiar with the requirement of San Diego City Council Policy No.
100-17 regarding Drug-Free Workplace, and that SCRIPPS MESA DEVELOPERS has in place
a drug-free workplace program that complies with said policy. I further certify that each
subcontract agreement for this Project contains language that indicates the
Subconsultants/Subcontractors agreement to abide by the provisions of Sections 2.A(1) through

(3) of Council Policy 100-17 as outlined. ,D
Signed ﬁ ﬁ«»«:ﬁw/éf

Printed Name / ¢ 25 A

Title [Z@ﬂ G sz Z‘ Z;,,l; ﬁ.g@é

Date E-3 [l




Exhibit L
Project Deliverables

Master Contract Documents.

A. Working Drawings. Developer shall prepare Working Drawings in accordance with City's
most current drawing format as outlined in City of San Diego's Manual of Preparation of
Land Development and Public Improvement Plans.

i.  Quality. Developer shall make Working Drawings by one of the following
methods: permanent ink, Computer Aided Drafting, a permanent photographic
reproduction process, or with pencil made for use on drafting film and
permanently fixed with spray coating. Scale and clarity of detail shall be suitable
for half size reduction.

ii.  Font and Contents. At Developer’s election, Specifications shall be referenced
and/or described on the Plans and/or typewritten with one type face, using carbon
ribbon or equivalent on bond paper utilizing Greenbook format. Developer will
furnish only the technical “Special Provisions” section of the Specifications to
supplement or modify the Greenbook standards as needed.

B. Surveys. Developer shall provide all surveying services required for the design of this
Project in accordance with all applicable legal regulations, the Technical Guidelines
produced by the California Council of Civil Engineers & Land Surveyors under the title
“A Guide to Professional Surveying Procedures,” and the City of San Diego Engineering
and Capitol Projects Department’s “Data Standards for Improvement Plans,” August
2004.

C. Schematic Design Documents. Developer shall consult with City to ascertain
requirements of the Project and to prepare Schematic Design Documents.

i.  To the extent applicable as determined by the City, Schematic Design Documents
shall include, but not be limited to the following:

a. Sketches with sufficient detail to illustrate the scale and location of
Project components.

b. Floor plans with sufficient cross-sections to illustrate the scale and
relationship of building components, exterior elevations and exterior
colors and textures.

c. Analysis of parameters affecting design and construction for each
alternate considered.



il.

d. Description and recommendation for structural, mechanical and
electrical systems, showing alternatives considered.

e. Probable construction costs for the base Project and all additive
alternates considered.

f.  Summary of Project requirements and a recommendation.
g. Artistic renderings of the Project.
Form. Developer's Schematics shall conform to the quality levels and standards in

size, equipment, and all facets of its design and deliverables as set forth in City
specifications and as may be updated prior to commencement of construction.

D. Design Development Documents. Developer shall prepare from the approved Schematic
Design Documents, for approval by City, Design Development Documents to fix and
describe the size and character of the entire Project. To the extent applicable, these
documents shall contain, at a minimum, the following:

ii.

fii.

iv.

vi.

Vii.

Site plan, indicating the nature and relational location, via dimensions, of all
proposed Project components.

Traffic circulation and landscaping should also be indicated at this stage if
applicable.

Plans, elevations, cross sections, and notes as required to fix and describe the
Project components.

Proposed construction schedules.
Technical 'Special Provisions' section of the Specifications.

Outline of Specifications prepared in accordance with the latest recommended
format of the Construction Specification Institute.

Probable Project construction costs, for each component of the Project being
considered in this phase.

E. Construction Documents. Developer shall provide, based on the approved Design
Development documents, Working Drawings and Specifications [throughout the
Agreement and attached exhibits referred to as Construction Documents] setting forth in
detail the requirements for construction of the Project, including the necessary bidding
information.



F. Utility Location Requests. Along with initial submission of Construction Documents,
Developer shall furnish copies of the Service and Meter Location Request and all utility
companies verifications.

G. Cost Estimate. Developer shall provide a construction cost estimate based on the
Construction Documents.

H. H, G, & E Reports. Developer shall provide hydrologic, geotechnical, environmental
documents, and other related documents or reports as required by City.

1. As-Builts. Developer shall provide As-Builts that meet current City requirements.

ii.

City, including but not limited to, Engineering and Capital Projects Department,
will evaluate the submitted As-Builts for accuracy and completeness and may
return comments. Developer shall meet with City until all issues are resolved.
Upon issue resolution, Developer shall submit a mylar set, a digital copy (PDF),
and three (3) final blueline sets of As-Builts stamped by the architect/engineer of
record as required by law.

To the extent applicable as determined by the City, Developer shall include all of
the following on the As-Builts:

a.

b.

Depth of foundation in relation to finished first floor.

Horizontal and vertical locations of underground utilities and
appurtenances, with references to permanent surface improvements.

Locations of internal utilities and appurtenances, with references to
visible and accessible features of the structure.

Field changes of dimensions and details.

Changes authorized by approved proposal requests, construction change
orders, discussion with City that resulted in any change/deviation from
City's program, specifications, approved plans, equipment or materials.

Details not issued with original contract drawings, design/build plans,
deferred approvals, etc.

Upon completion of work, obtain signature of licensed surveyor or civil
engineer on the Project record set verifying layout information pursuant
to Business & Professions Code Section 6735.6.

Show locations of all utilities on site with size, and type of pipe, if
different than specified, and invert elevations of pipe at major grade and
alignment changes.



1.

i. The title “PROJECT RECORD” in 3/8” letters.

Developer shall maintain a set of As-Builts at the Project site for reference.
Developer shall ensure that changes to the As-Builts are made within twenty-four
hours after obtaining information. Changes shall be made with erasable colored
pencil (not ink or indelible pencil), shall clearly describe the change by note (note
in ink, colored pencil or rubber stamp) and by graphic line, shall indicate the date
of entry, shall circle the arca or areas affected and, in the event of overlapping
changes, use different colors for each change.

J.  Operation and Maintenance Manuals. Developer shall submit all Operation and
Maintenance manuals prepared in the following manner:

ii.

In triplicate, bound in 8% x 11 inch (216 x 279 mm) three-ring size binders with
durable plastic covers prior to City's Final Inspection.

A separate volume for each system, including but not limited to mechanical,
electrical, plumbing, roofing, irrigation, and any other system as determined by
City, with a table of contents and index tabs in each volume as follows:

a. Part 1: Directory, listing names, addresses, and telephone numbers of
Developer's agents, suppliers, manufacturers, and installers.

b. Part 2: Operation and Maintenance Instructions, arranged by
specification division or system. For each specification division or
system, provide names, addresses and telephone numbers of Developer's
agents, suppliers, manufacturers, and installers. In addition, list the
following: 1.) appropriate design criteria; 2) list of equipment; 3) parts
list; 4) operating instructions; 5) maintenance instructions, equipment; 6)
maintenance instructions, finishes; 7) shop drawings and product data;
and 8) warranties.



EXHIBIT M

Capitalization Cost Breakdown
For Developer Built Reimbursable Public Projects-Completed

Capltallzatlon Form to: be completed by developer upon: final complet:on of Pro;ect (100%) to reflect all verifi ed pro_lect costs

Actual Cost incurred should be used to fill our: Capitalization Form; even if notfully reimbursed. i

1) Project Title/Location:

2) Project (PTS) Number:

3) Internal Order Number:

4) Drawing Number:

5) Permit Number:

6) Substantial Completion Letter Date:

7) As-Built Date:

8) Public Facilities Financing Plan Ref. #:

Reimb. Agreement Resolution #:

TABLE A. Date Approved:
(] (2) 3 ) (5) (6)
Asset Quantity Unit Total
Item Description Code # Measurement Cost *

Roadways ROAD SF
Sidewalk SIDE SF
Curb & Gutter SIDE LF
Curb Ramps SIDE Each
Medians SIDE SF
Alleys ALLY SF
Traffic Signals TRAF Each
Street Lights STRT Each

Guardral]s

VehlcularNVlIdIIfe BRDG SF
Pedestrian BRDG SF
Other (Specify)

Storm Drains STRM LF
Channels & Culverts CHAN LF
Other (Specify)

Parkgrounds PARK Each/acres
Picnic Shelter PARK Each
Playground PARK Each
Recreation Center 3000 Each/SF
Comfort Stations 3000 Each
Park Lighting PARK Each
Pool PARK Each
Bike Path or Multi-Use Trails PATH LF
Parklng Lot LOTS SF

Pedestrlan nghted Crosswalk “Il'l‘?AF '
Fire Station various -
Library

Police Station

Total Project Cost

$

PRINT NAME:

| CERTIFY. THAT TO'THE BEST OF MY KNOWLEDGE, THE INFORMATION
PROVIDED ON THIS CAPITALIZTION FORM 1S TRUE AND ACCURATE REGARDING
THE CITY ACQUIRED. INFRASTRUCTURES,

TITLE:

SIGNATURE!

DATE;

Prepared by:

Name/Title

Contact No.

City Use Only-Forward Original to Facilities Financing for Distribution

* Project soft cost for administration, engineering, design, etc. should be

allocated using the percentage of hard cost for each cost category.

Copy
Copy
Copy

Comptroller's Office - CIP Fixed Asset Accountant

Street Division
Development Services Department

1/26/2015




Exhibit N
Typical Insurance Provisions

1. Types of Insurance. At all times during the term of this Agreement, Developer shall

maintain insurance coverage as follows:

1.1.

1.2.

1.3.

Commercial General Liability. Developer shall provide at its expense a policy or
policies of Commercial General Liability [CGL] Insurance written on an ISO
Occurrence form CG 00 01 07 98 or an equivalent form providing coverage at least as
broad and which shall cover liability arising from premises and operations, XCU
(explosions, underground, and collapse) independent contractors, products/completed
operations, personal injury and advertising injury, bodily injury, property damage, and
liability assumed under an insured’s contract (including the tort liability of another
assumed in a business contract). There shall be no endorsement or modification of the
CGL Insurance limiting the scope of coverage for cither “insured vs. insured” claims or
contractual liability. Developer shall maintain the same or equivalent CGL Insurance as
described herein for at least ten (10) years following substantial completion of the work.
All costs of defense shall be outside the policy limits. The Policy shall provide for
coverage in amounts not less than the following: (i) General Annual Aggregate Limit
(other than Products/Completed Operations) of two million dollars ($2,000,000);

(i1) Products/Completed Operations Aggregate Limit of two million dollars
($2,000,000); (iii) Personal Injury Limit one million dollars ($1,000,000); and (iv) Each
Occurrence one million dollars ($1,000,000).

Commercial Automobile Liability. For all of Developer's automobiles used in
conjunction with the Project including owned, hired and non-owned automobiles,
Developer shall keep in full force and effect, a policy or policies of Commercial
Automobile Liability Insurance written on an ISO form CA 00 01 12 90 or a later
version of this form or equivalent form providing coverage at least as broad in the
amount of one million dollars ($1,000,000) combined single limit per occurrence,
covering bodily injury and property damage for owned, non-owned and hired
automobiles [“Any Auto”]. All costs of defense shall be outside the policy.

Architects and Engineers Professional Liability. For all of Developer’s employees who
are subject to this Agreement, Developer shall keep in full force and effect, or Developer
shall require that its architect/engineer(s) of record keep in full force and effect errors
and omissions insurance providing coverage for professional liability with a combined
single limit of one million dollars ($1,000,000) per claim and two million dollars
($2,000,000) annual aggregate. Developer shall ensure both that (i) this policy
retroactive date is on or before the date of commencement of the Project; and (ii) this
policy has a reporting period of three (3) years after the date of completion or
termination of this Contract. Developer agrees that for the time period defined above,
there will be no changes or endorsements to the policy that increases the City's exposure
to loss.

SMRH:433127346.1 -1-



1.4. Worker’s Compensation. For all of Developer’s employees who are subject to this
Contract and to the extent required by the State of California, Developer shall keep in
full force and effect, a Workers’ Compensation Insurance and Employers’ Liability
Insurance to protect Developer against all claims under applicable state workers’
compensation laws. The City, its elected officials, and employees will not be responsible
for any claims in law or equity occasioned by the failure of the Developer to comply
with the requirements of this section. That policy shall provide at least the statutory
minimums of one million dollars ($1,000,000) for Bodily Injury by Accident for each
accident, one million dollars ($1,000,000) for Bodily Injury by Disease each employee,
and a one million dollars ($1,000,000) for Bodily Injury by Disease policy limit.
Developer shall provide an endorsement that the insurer waives the right of subrogation
against the City and its respective elected officials, officers, employees, agents and
representatives.

1.4.1. Prior to the execution of the Agreement by the City, the Developer shall file the
following signed certification:

“I am aware of the provisions of Section 3700 of the Labor Code which
requires every employer to be insured against liability for worker’s
compensation or to undertake self-insurance, in accordance with the
provisions of that code, and I will comply with such provisions before
commencing the performance of the work of the Contract.”

1.5. Builder’s Risk. To the extent commercially available, Developer shall provide a policy
of “all risk” Builders Risk Insurance. Developer shall add City and its respective elected
officials, officers, employees, agents, and representatives to the policy as additional
named insureds or loss payees, to the extent such insurance is commercially available.
Developer shall also add its construction contractor, and the construction contractor’s
subcontractors to the policy as additional named insureds or loss payees, to the extent
such insurance is commercially available. The insurance may provide for a deductible
which shall not exceed fifty thousand dollars ($50,000). It shall be Developer's
responsibility to bear the expense of this deductible. The Builders Risk coverage shall
expire at the time such insured property is occupied by City, or a Notice of Completion
is filed, whichever occurs first.

2. Endorsements Required. Each policy required under Section 1, above, shall expressly
provide, and an endorsement shall be submitted to the City, that:

2.1. Additional Insureds. Except as to Architects and/or Engineers professional liability
insurance and Workers Compensation, the City of San Diego and its respective elected

officials, officers, employees, agents, and representatives shall be named as additional
insureds.

2.1.1. Commercial General Liability. The policy or policies must be endorsed to include

as an Insured the City of San Diego and its respective elected officials, officers,
employees, agents, and representatives. The coverage for Projects for which the
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Engineer’s Estimate is one million dollars ($1,000,000) or more shall include
liability arising out of: (i) Ongoing operations performed by you or on your
behalf, (i) Your products, (iii) Your work, including but not limited to your
completed operations performed by you or on your behalf, or (iv) premises
owned, leased, controlled, or used by you; the coverage for Projects for which the
Engineer’s Estimate is less than one million dollars ($1,000,000) shall include
liability arising out of: (i) Ongoing operations performed by you or on your
behalf, (i) Your products, or (iii) premises owned, leased, controlled, or used by
you; Except that in connection with, collateral to, or affecting any construction
contract to which the provisions of subdivision (b) of Section 2782 of the
California Civil Code apply, these endorsements shall not provide any duty of
indemnity coverage for the active negligence of the City of San Diego and its
respective elected officials, officers, employees, agents, and representatives in any
case where an agreement to indemnify the City of San Diego and its respective
elected officials, officers, employees, agents, and representatives would be invalid
under subdivision (b) of Section 2782 of the California Civil Code. In any case
where a claim or loss encompasses the negligence of the Insured and the active
negligence of the City of San Diego and its respective elected officials, officers,
employees, agents, and representatives that is not covered because of California
Insurance Code section 11580.04, the insurer's obligation to the City of San Diego
and its respective elected officials, officers, employees, agents, and
representatives shall be limited to obligations permitted by California Insurance
Code section 11580.04.

Commercial Automobile Liability Insurance. Unless the policy or policies of
Commercial Auto Liability Insurance are written on an ISO form CA 00 01 12 90
or a later version of this form or equivalent form providing coverage at least as
broad, the policy or policies must be endorsed to include as an Insured the City of
San Diego and its respective elected officials, officers, employees, agents, and
representatives, with respect to liability arising out of automobiles owned, leased,
hired or borrowed by or on behalf of the Developer; except that in connection
with, collateral to, or affecting any construction contract to which the provisions
of subdivision (b) of Section 2782 of the California Civil Code apply, this
endorsement shall not provide any duty of indemnity coverage for the active
negligence of the City of San Diego and its respective elected officials, officers,
employees, agents, and representatives in any case where an agreement to
indemnify the City of San Diego and its respective elected officials, officers,
employees, agents, and representatives would be invalid under subdivision (b) of
Section 2782 of the California Civil Code. In any case where a claim or loss
encompasses the negligence of the Insured and the active negligence of the City
of San Diego and its respective elected officials, officers, employees, agents, and
representatives that is not covered because of California Insurance Code section
11580.04, the insurer's obligation to the City of San Diego and its respective
elected officials, officers, employees, agents, and representatives shall be limited
to obligations permitted by California Insurance Code section 11580.04.



2.2. Primary and Non-Contributory. The policies are primary and non-contributing to any
insurance or self-insurance that may be carried by the City of San Diego, its elected
officials, officers, employees, agents, and representatives with respect to operations,
including the completed operations if appropriate, of the Named Insured. Any insurance
maintained by the City of San Diego and its elected officials, officers, employees,
agents, and representatives shall be in excess of Developer’s insurance and shall not
contribute to it.

2.3. Project General Aggregate Limit. The CGL policy or policies must be endorsed to
provide a Designated Construction Project General Aggregate Limit that will apply only
to the work performed under this Agreement. Claims payments not arising from the
work shall not reduce the Designated Construction Project General Aggregate Limit,
The Designated Construction Project General Aggregate Limit shall be in addition to the
aggregate limit provided for the products-completed operations hazard.

2.4. Written Notice. Except as provided for under California law, the policies cannot be
canceled, non-renewed or materially changed except after thirty (30) calendar days prior
written notice by Developer to the City by certified mail, as reflected in an endorsement
which shall be submitted to the City, except for non-payment of premium, in which case
ten (10) calendar days notice shall be provided.

2.5. The words “will endeavor” and “but failure to mail such notice shall impose no

obligation or liability of any kind upon the company, its agents, or representatives” shall
be deleted from all certificates.
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Cor. Copy

ORDINANCE NUMBER O- 206 04 (NEW SERIES)

DATE OF FINAL PASSAGE ~ JUN 2 2 2016

AN ORDINANCE OF THE COUNCIL OF THE CITY OF
SAN DIEGO AUTHORIZING A REIMBURSEMENT
AGREEMENT FOR A PORTION OF PROJECT NO. 34-2B,
MIRA MESA BOULEVARD MEDIAN, MIRA MESA
BOULEVARD AND HIBERT STREET TRAFFIC SIGNAL,
AND ERMA ROAD IMPROVEMENTS IN THE SCRIPPS
MIRAMAR RANCH COMMUNITY.

WHEREAS, on January 6, 2009, by San Diego Resolution R-304583, the City Council
granted Planned Development Permit No. 294375 and Site Development Permit No. 294373 to
Developer subject to certain conditions determined to be necessary to serve the Casa Mira View
project (Development) by Scripps Mesa Developers, LLC (Developer); and

WHEREAS, effective October 25, 2012, by San Diego Resolution R-307788, the City
Council adopted the Scripps Miramar Ranch Public Facilities Financing Plan for Fiscal Year
2013 (Financing Plan), on file in the Office of the City Clerk as Document No. RR-307788. The
Financing Plan identifies Project No. 34-2B, Mira Mesa Boulevard and Hibert Street Traffic
Signal, Mira Mesa Bouleyard Median, and Erma Road Improvements; and

WHEREAS, effective April 11, 2013, by San Diego Resolution R-308052, the City
Council approved a reimbursement agreement with Developer for design, permitting, and
construction of Project No. 34-2B, but it was never executed because Developer decided to seek
reimbursement for only the design and pefmitting portion of Project No. 34-2B; and

WHEREAS, Developer designed and constructed Project No. 34-2B in accordance with

the Financing Plan, and seeks reimbursement for the design and permitting portion of the work

(Project); and

-PAGE 1 OF 4-
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Cor. Copy

WHEREAS, the Financing Plan sets forth $368,338 for Project No. 34-2B, which, minus
the City’s Administrative Costs, constitutes the total and Maximum Funds potentially available
for reimbursement for Project No. 34-2B; and

WHEREAS, an update to the Financing Plan is currently in progress to increase the
budget for Project No. 34-2B by $24,375 to $392,713, and this Ordinance intends to authorize
reimbursement of $392,713 on the condition that an additional $24,375 is added to the Financing
Plan through that update and funds are available; NOW, THEREFORE,

BE IT ORDAINED, by the Council of the City of San Diego, as follows:

Section 1. That the Mayor is authorized to execute, for and on behalf of City, a
Reimbursement Agreement with Scripps Mesa Developers, LLC for the design and permitting of
Project No. 34-2B, in the Scripps Miramar Ranch community, on file in the Office of the City

Clerk as Document No. QO- 70 6 5 4 (Agreement), under the terms and conditions set

forth in the Agreement.

Section 2. That the Chief Financial Officer is authorized to add CIP No. RD-16003
(Mira Mesa Boulevard Median/Erma Road Improvements), to the Capital Improvements
Program.

Section 3. That the Chief Financial Officer is authorized to increase the Capital
Improvements Program Budget in CIP No. RD-16003, and to appropriate and expend an amount
not to exceed $392,713 for the design and permitting of Project No. 34-2B, including $154,375
from Fund No. 400086 (Scripps Miramar Ranch FBA), $160,000 from Fund No. 200636
(Developer Monetary Condition Fund), and $78,338 from Fund No. 400264 (Private and Others
Contribution — CIP), consistent with the timing established in the most recently adopted Scripps

14

Miramar Ranch Public Facilities Financing Plan, and contingent upon the Chief Financial
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Officer furnishing one or more certificate(s) certifying that funds necessary for expenditure are,
or will be, on deposit in the City Treasury.

Section 4. That the Chief Financial Officer is authorized, upon advice from the
administering department, to transfer excess funds, if any, to the appropriate reserves.

Section 5. That a full reading of this ordinance is dispensed with prior to passage, a
written copy having been made available to the Council and the public prior to the day of its
passage.

Section 6. That this ordinance shall take effect and be in force on the thirtieth day from

and after its final passage.

APPROVED: JAN I. GOLDSMITH, City Attorney

5y ) M}Wb‘f’

Inga B) Lintvedt
Deputy City Attorney

IBL: mm

4/20/2016

05/04/2016 Cor. Copy
Or.Dept: Facilities Financing
Doc. No.: 1240726 _3
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I hereby certify that the foregoin
Diego, at this meeting of _JUN

Approved: é/ pu J./ / 5

(date)

Vetoed:

(date)

(0-2016-71)
Cor. Copy

O1d1nance was passed by the Council of the City of San

ELIZABETH S. MALAND

City Clerk /
By"/‘ A A M/)’\;ﬁa,} P

Deputy ,- Clerk

KEVI 'L FAULC@NER Mayor

KEVIN L. FAULCONER, Mayor
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JUN 14 2016

Passed by the Council of The City of San Diego on , by the following vote:

Councilmembers Yeas Nays Not Present Recused

Sherri Lightner Qﬁ ] [] []

Lorie Zapf _ Vj L] L]

Todd Gloria [ZI [ [] ]

Myrtle Cole I B N D

Mark Kersey m [] ] ]

Chris Cate m/ 0 O []

Scott Sherman [] ] @/ ]

David Alvarez [Z]/ ] [ [

Marti Emerald [ﬁ ' ] [ []
Date of final passage JUR 222016

. KEVINL. FAULCONER

AUTHENTICATED BY: Mayor of The City of San Diego, California.

ELIZABETH S. MATLAND

(Seal) 'he City of -’.a Diego, California.
By Byptlln D) , Deputy

L‘// " o
[ HEREBY CERTIFY that the foregoing ordinance Wasgﬁt”f{lly passed until twelve calendar days
had elapsed between the day of its infroduction and the day of its final passage, to wit, on

MAY 17 2016 JUN 2 2 2016

, and on

I FURTHER CERTIFY that said ordinance was read in full prior to passage or that such reading was
dispensed with by a vote of five members of the Council, and that a written copy of the ordinance was made
available to each member of the Council and the public prior to the day of its passage.

ELIZABETH S. MATLAND

(Seal) ' City Clerk of The City of $ag Diego, California.
By / - , Deputy

/ /

A

Office of the City Clerk, San Diego, California

Ordinance Number O- 2 O 6 5 4




Passed by the Council of The City of San Diego on June 14, 2016, by the following vote:

YEAS: LIGHTNER, ZAPF, GL.ORIA, COLE, KERSEY, CATE, ALVAREZ,
EMERALD.
NAYS: NONE.
NOT PRESENT: SHERMAN.
RECUSED: NONE.,
AUTHENTICATED BY:

KEVIN L. FAULCONER
Mayor of The City of San Diego, California
ELIZABETH S. MALAND
City Clerk of The City of San Diego, California

(Seal)

By: _Jeannette I. Santos, Deputy

I HEREBY CERTIFY that the above and foregoing is a full, true and correct copy of
ORDINANCE NO. 0-20654 (New Series) of The City of San Diego, California.

I FURTHER CERTIFY that said ordinance was not finally passed until twelve calendar days had
elapsed between the day of its introduction and the day of its final passage, to wit, on
May 17,2016 and on June 22, 2016.

I FURTHER CERTIFY that said ordinance was read in full prior to passage or that such reading
was dispensed with by a vote of five members of the Council, and that a written copy of the
ordinance was made available to each member of the Council and the public prior to the day of
its passage.

ELIZABETH S. MALAND

City Clerk of The City of San Diego, California

(SEAL)






