DUPLIVATE

REIMBURSEMENT AND PARK
DEVELOPMENT AGREEMENT WITH
SUNROAD CENTRUM PARTNERS FOR

CENTRUM NEIGHBORHOOD PARK ENHANCEMENTS,
IN THE KEARNY MESA COMMUNITY

116849

THIS REIMBURSEMENT AGREEMENT No.(¥-20713  (Agreement) is made
and entered into between the City of San Diego, a municipal corporation (City) and
Sunroad Centrum Partners, LP (Developer) (collectively the Parties), for design and
construction of Project No. LD ~I{pp0 5 Centrum Neighborhood Park enhancements,
in the Kearny Mesa Community Plan area.

RECITALS

1. City owns real property in the San Diego Spectrum Master Plan area, north of
Spectrum Center Boulevard and south of Lightwave Avenue, known as Assessor
Parcel Number 369-220-88 Lot 3 of Map No. 15737, in the City of San Diego,
County of San Diego, State of California (Property) as shown on Exhibit A,
Depiction of Property and Exhibit B, Legal Description of Property.

2. On or about June 4, 2008, in accordance with Vesting Tentative Map No. 329293
for the Sunroad Centrum Residential Project, Developer and the City entered into
a Park Development Agreement for Centrum Neighborhood Park (Park
Development A greement), approved by San Diego City Council Resolution No.
R-303725. The Park Development Agreement estimated Developer would
expend $1,600,000 for development of the Centrum Neighborhood Park General
Development Plan (GDP) and design and construction of the 2.0-acre Centrum
Neighborhood Park. On August 9, 2010, City approved an assignment of the
Park Development Agreement to SPUS05 Wood Kearny Mesa, LLC.

3. On May 3, 2012, the San Diego City Planning Commission adopted Resolution
No. 4793-PC2 approving Planned Development Permit No. 905832 and granting
Vesting Tentative Map No. 905834 for the Sunroad Centrum Residential Phases
3-5, which authorized development of 677 residential units, and included
Planned Development Permit Condition #35 requiring ad hoc park fees of
$4,981,631 for the population-based park land required for the project’s
residents. )

4. On November 19, 2015, the San Diego Planning Commission adopted
Resolution No. PC-4748 approving Planned Development Permit No.1470611,
an Amendment to Planned Development Permit No. 905832 for Sunroad
Centrum Residential Phases 3-5, allowing in Condition 11 that up to $1,000,000
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1.1

1.2

1.3

of the ad hoc park fees for Phase 5 would be used for enhancements to Centrum
Park instead of Hickman Field.

6. Developer now proposes to amend the Centrum Neighborhood Park GDP to
include park enhancements including but not limited to shade structures, picnic
areas, seating areas, dog parks, and additional play amenities, and to design and
construct the enhancements (Project) through community input as outlined in
Council Policy 600-33.

7. If Developer constructs the Project in addition to paying its $1,000,000 ad hoc
park fee for the Project, the City would no longer be able to spend the $1,000,000
fees for the purpose for which they were collected. The Parties therefore desire to
enter into this Agreement to allow Developer to complete the Project and be
reimbursed for all eligible costs up to a maximum of $1,000,000.

NOW, THEREFORE, in consideration of the recitals and mutual obligations of the
Parties, and for other good and valuable consideration, City and Developer agree as
follows:

ARTICLE 1. SUBJECT OF THE AGREEMENT

Developer’s Provision of the Project. City requires an ad hoc park fee to accommodate
the need for additional Park and Recreation services generated by the Sunroad Centrum
Residential project. City agrees to accept performance of Developer’s obligations under
this Agreement as partial satisfaction of Developer’s obligations relating to the provision
of population-based park land including the design and construction of park facilities by
“Design/Build procedure. The City’s Public Works Department (PWD) (Responsible
Department) will designate a PWD Project Manager, who shall be the City’s
representative for the development of the Park. Developer agrees to establish a deposit
account as described in Section 13.1.5 to cover the costs associated with the PWD Project
Manager for the GDP phase through construction administration and acceptance of the
Project by the City.

Design and Construction of Project. Developer agrees to design and construct the
Project fully complete and operational and suited to the purpose for which it was
designed and in accordance with this Agreement, the Plans and Specifications and within
the timeframe established in Exhibit C, Project Schedule, and for the Estimated Project
Costs as set forth in Exhibit D, Estimated Project Costs.

Reimbursement. City shall reimburse Developer for the Project cost subject to the terms
and conditions of this Agreement,
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3.1

3.2

3.3

ARTICLE IL DURATION OF THIS AGREEMENT

Term of the Agreement. Following the adoption of the City Council Ordinance
authorizing this Agreement and the subsequent execution of the same by the Parties, this
Agreement shall be effective upon the date it is executed by the City Attorney in
accordance with San Diego Charter section 40 (Effective Date). Unless otherwise
terminated, the Agreement shall be effective until either (i) one (1) year after the final
Warranty Bond terminates, (ii) when the insurance obligations set forth in Article XX
terminate, whichever occurs first; and(ii) the final reimbursement is made to Developer
or its assigns as described in this Agreement.

ARTICLE IHII. PROJECT SCHEDULE AND MEETINGS

Project Schedule. Developer shall perform and complete the work under this Agreement
according to Exhibit C, Project Schedule; Exhibit E, Project Schedule Obligations
and Components; Exhibit F, Meeting Requirements; and Exhibit G,
Preconstruction, and Progress Meeting Agendas.

3.1.1 Developer’s Obligation. Developer shall maintain the Project Schedule, and any
subsequently revised Project Schedule approved by the PWD Project Manager in
writing pursuant to Section 3.3 below, for all phases of the Project.

3.1.2 Project Initiation. During the Project initiation and design phases, Developer
shall submit an updated Project Schedule on a quarterly basis, four (4) times per
year, to the PWD Project Manager for review.

3.1.3 Construction Phase. During construction, Developer shall submit an updated
Project Schedule monthly to the PWD Project Manager for review.

3.1.4 Detail and Format. Project Schedules shall be dated and submitted to the City in
electronic format in substantially similar detail and form as Exhibit E, Project
Schedule Obligations and Components, or any form subsequently agreed to by
the Parties in writing,

Project Completion. Developer agrees that all work on the Project under this Agreement
will be complete and ready for operational use according to the Project Schedule, and the
Project Schedule Obligations and Components, unless mutually extended by written
agreement.

Changes in Project Schedule,

3.3.1 Changes in the Project Schedule that increase the Estimated Project Cost must be
approved by City in writing.

3.3.2 Changes in the Project Schedule that do not increase the Estimated Project Cost
may be approved by the PWD Project Manager who shall be responsible for
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3.6

review and approval of the progress of, and changes to, the Project; provided,
however, that the Project is still completed in accordance with this agreement
(including any associated phasing plans) and all conditions of approval including,
but not limited to, the Entitlements.

Notification of Delay. If Developer anticipates or has reason to believe that performance
of work under this Agreement will be delayed, Developer shall promptly notify the PWD
Project Manager. Unless City grants Developer additional time to ascertain supporting
data, a written notice of the delay must be delivered to City within thirty (30) calendar
days of the initial notification and shall include an explanation of the cause of the delay, a
reasonable estimate of the length of the delay, any anticipated increased costs due to the
delay, all supporting data, and a written statement that the time adjustment requested is
the entire time adjustment Developer needs as a result of the cause of the delay. If
Developer anticipates or has reason to believe the delay will increase the Estimated
Project Cost, Developer shall also give notice to City in accordance with Section 3.3.1.

Delay. If delay in the performance of work required under this Agreement caused by
unforeseen events beyond the control of the Parties, such delay may entitle Developer to
a reasonable extension of time. Any such extension of time must be approved in writing
by City, and will not be unreasonably withheld. A delay in the performance of work or
any activity by City or Developer that affects a deadline to perform imposed on the other
Party by this Agreement will entitle the other Party to the number of Days City or
Developer failed to complete performance of the work. The-following conditions may
justify such a delay depending on their actual impact on the project-war; changes in law
or government regulation; later commonly accepted or adopted higher standards and
specifications of construction; labor disputes or strikes; fires; floods; adverse weather or
other similar condition of the elements necessitating temporary cessation of Developer’s
work; concealed conditions encountered in the completion of the Project; inability to
reasonably obtain materials, equipment, labor, or additional required services; or other
specific reasons mutually agreed to in writing by City and Developer. Any delay claimed
to be caused by Developer’s inability to obtain materials, equipment, labor, or additional
required services shall not entitle Developer to an extension of time unless Developer
furnishes to City, in accordance with the notification requirements in Section 4.3,
documentary proof satisfactory to City of Developer’s inability to reasonably obtain
materials, equipment, labor, or additional required services. Notwithstanding the above,
Developer shall not be entitled to any extension of time, additional costs, or expenses for
any delay caused by the acts or omissions of Déeveloper, its consultants, contractors,
subcontractors, employees, or other agents (collectively, Developer’s agents). A change
in the Project Schedule does not automatically entitle Developer to an increase in
Reimbursable Costs (as defined in Section 4.3). If City determines that the delay
materially affects the Project, City may exercise its rights under Section 3.8 of this
Agreement.

Costs of Delay. City and Developer acknowledge construction delays may increase the
cost of the Project. If Developer informs City pursuant to Sections 3.3.1 and 4.3 of cost
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3.7

3.8

increases due to delay and such cost increases are determined by City to be reasonable
and are fully recovered through collected park ad hoc park fees, Developer shall be
reimbursed for those increased costs up to the maximum reimbursable amount of $1.0
million dollars. Developer agrees to absorb any increase in Estimated Project Costs
and/or interest thereon in excess of $1.0 million dollars.

City’s Right to Terminate for Default.

3.7.1

3.7.2

3.7.3

If Developer fails to adequately perform any obligation required by this
Agreement following receipt of notice and an opportunity to cure as set forth
herein, Developer’s failure shall constitute a default (Default). Unless within
thirty (30) calendar days of receiving written notice from City specifying the
nature of the Default, Developer undertakes all reasonable efforts to ensure that
the Default is completely remedied within a reasonable time period to the
satisfaction of City, City may immediately terminate this Agreement including all
rights of Developer and any person or entity claiming any rights by or through
Developer under this Agreement. A delay shall not constitute a Default if
Developer has made good faith and reasonable efforts to adhere to the Project
Schedule, has provided notice of delay in accordance with Section 3.4, and such
delay was caused by unforeseen events that justify the delay as set forth in Section
3.5.

If City terminates the Agreement due to Developer’s Default, City shall have the
option to assume all of the rights of any and all contracts or subcontracts entered
into by Developer or Developer’s agents for the construction of the Project.
Developer shall include, and require its contractors and subcontractors to include
provisions in their contracts and subcontracts, that City is a third party beneficiary
of the same and that City is entitled to and protected by the indemnities and
warranties, whether written or express, contained therein.

The rights and remedies of City enumerated in Section 3.7 are cumulative and shall
not limit, waive, or deny City’s rights under other provisions of this Agreement, or
waive or deny any right or remedy at law or in equity available to City against
Developer, including any claims for damages against Developer that City may
assert as a result of the Default.

City’s Right to Terminate for Bankruptey or Assignment for the Benefit of

Creditors. If Developer files a voluntary petition in bankruptcy, is adjudicated bankrupt,
or makes a general assignment for the benefit of creditors, City may at its option and
without further notice to or demand upon Developer immediately terminate this
Agreement, and terminate all rights of Developer and any person or entity claiming any
rights by or through Developer. The rights and remedies of City enumerated in this
Section are cumulative and shall not limit, waive, or deny any of City’s rights or
remedies under other provisions of this Agreement or those available at law or in equity.
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ARTICLE IV. PROJECT COSTS AND CHANGE ORDERS

4.1 Project Costs, Project Costs are the City’s Administrative Costs as defined in Section
13,15, and the Developer’s reasonable costs of construction, materials and design
necessary for the Project as approved by the City, an estimate of which is attached as
Exhibit D, Estimated Project Costs, The total Estimated Pioject Costs are $1,000,000.,
Developermay seek reimbursement only for Refinbursable Costs. Reimbursable Costs
shall consist only of the Project Costs reasonably expended by Developer and approved
by City under the terms of this Agreement, as well as Developer’s administrative costs
reasonably incurred in Project-related administration and supervision, totaling no more
than 3% of Developer’s Project Costs. Project Costs shall include, but not be limited to,
the following activities, but only to the extent those activities occurred on or after April 4,
2016:

4.1.1 Hard Costs.

41,11  Construction of landscaping, irrigation systems, and other park
amenhities and facilities as described in fhie GDP, as amiended, and as
shown on the approved Construction Documents and specifications;

41,12 Costs assoclated with provision of required utilities, including potable
and reclaimed water, electricity, paving, storm dtain system, and.
sanitaty sewer system, if any, to serve the Project from the clogest
point-of public connection;

4,113  Other iinprovements as may be required by City during City’s review
and approval process as described and permitted in the Agreement;
and

4.1.14  An erosion control and storm water protection plan.

4.1.2 Soft Costs. Professional services for 'pr.éparation of Construction Documents,
specifications, and cost estimates, and construction administration. Soft Costs also
include the developet®s construction management costs.

4.1.3 Other Costs. Instrance premiums, bonds; City Penmits, City processing fees, and
City Administrative Costs as defined in Seotion 13 1,5 that are paid for by
Developert.

4.1.4 Developer’s Administrative Costs, Developer’s Administrative Costs are

teasonably inciured Project-related administration and supervision expenditures
totaling a flat 5% of Developer’s Hard and Soft Costs.
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4.2

4.3

4.4

4.5

Change Orders and Adjustments to Estimated Project Costs. Estimated Project Costs
may be increased only through properly processed and approved Change Orders in
accordance with the procedures set forth in attached Exhibit H, Procedure for
Processing Change Orders. The Estimated Project Cost may only be increased if
Developer provides documentation showing that the increase is reasonable in nature and
amount, and is due to causes beyond Developer’s or Developer’s agents control or
otherwise not the result of unreasonable conduct by Developer or Developer’s agents
which may, based on actual impact on the Project, include: war; changes in law or
government regulation; later commonly accepted or adopted higher standards and
specifications of construction; labor disputes or strikes; fires; floods; adverse weather or
other similar condition of the elements necessitating temporary cessation of Developer’s
work; concealed conditions encountered in the completion of the Project; inability to
reasonably obtain materials, equipment, labor, or additional required services; inflation;
actual bids received for Project Costs being greater than estimated; or other specific
reasons mutually agreed to in writing by City and Developer. Developer shall not be
reimbursed, and no Change Order may be approved, for costs or expenses resulting from
a design error or omission (unless such a design error or omission is the direct result of a
City request for such design or omission), or Developer’s or Developer’s agents’
negligence. Developer shall not have the right to terminate, reform, or abandon this
Agreement for City’s refusal to approve a Change Order.

Notification of Increased Estimated Project Costs. If Developer anticipates or has
reason to believe that the cost of the Project will exceed the Estimated Project Cost,
Developer shall notify the City in writing within fourteen (14) calendar days of becoming
aware of the potential increase. If Developer fails to timely notify City in writing,
Developer agrees to absorb any increase in Estimated Project Costs and any interest
thereon not accounted for as shown on Exhibit D, Estimated Project Costs. This written
notification shall include an itemized cost estimate and a list of recommended revisions
Developer believes will bring the construction cost to an amount within the Estimated
Project Cost. In accordance with Section 4.2, City may approve an increase in Estimated
Project Costs and/or delineate a project which may be constructed within Estimated
Project Costs. If City chooses not to pursue the above options, Developer may elect to
construct the Project and forgo any reimbursement in excess of the Estimated Project
Cost.

Reallocation of Costs. Developer may re-allocate savings realized with respect to
particular line items on the Estimated Project Costs budget to pay for additive or
deductive bid alternates, if any, subject to approval from the City. City shall either
approve or disapprove a request for reallocation of costs within 30 calendar days.

Non-Reimbursable Costs. Non-Reimbursable Costs include: (i) Any cost in excess of
the Maximum Funds; (ii) any cost in excess of the Estimated Project Costs not approved
in accordance with Section 4.2; (iii) any cost identified in this Agreement as a Non-
Reimbursable Cost; (iv) any cost to remedy Defective Work (as defined in Section 22.1);
(v) any cost incurred as a result of Developer’s or Developer’s agents’ negligence,
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5.1

5.2

53

5.4

omissions, delay, or Default; (vi) any cost of substituted products, work, or services not
necessary for completion of the Project, unless requested and approved by City in
writing; (vii) any cost not approved by City in the manner required by this Agreement
and/or the Charter of the City of San Diego (Charter) and rules, regulations, or laws
promulgated thereunder; (viii) any cost not supported by proper invoicing or other
documentation as reasonable and necessary; Additionally, the fair value as reasonably
determined by City of any property that is destroyed, lost, stolen, or damaged rendering it
undeliverable, unusable, or inoperable for City constitutes a Non-Reimbursable Cost.
Refundable deposits, such as utility deposits, also constitute a Non-Reimbursable Cost.

ARTICLE V. CONSULTANTS, PROJECT DESIGN AND BUDGET

Selection of Consultant. Developer shall hire a State licensed consultant(s) who will
design the Project and prepare the GDP, Construction Documents, specifications, and
cost estimates for the Project. Developer’s hiring of a consultant is subject to City’s
approval. Developer’s consultants shall be subject to all State and City laws, including
regulations and policies applicable to consultants retained directly by City. Developer
shall cause the provisions in Exhibit I, Consultant Provisions, to be included in its
consultant contract(s) for the Project. The selection of any consultant is subject to all
applicable public contract laws, rules, and regulations, including but not limited to, the
City Charter, the Municipal Code, Council Policies, and the City’s Administrative
Regulations. Developer shall work with City’s Public Works Department to ensure that
City’s consultant selection procedures are met. Developer understands that it must
comply with all consultant selection procedures applicable to the City unless a waiver of
those procedures is obtained. Faiture to adhere to all applicable consultant selection
procedures is a material breach of this Agreement, and any contract awarded not in
accordance with the City’s consultant selection procedures shall be ineligible for
reimbursement.

Provided that San Diego Ordinance No. @~gR0b A & _is finally passed, the consultant
selection requirements for the selection of the following consultants are waived:

(1)Schmidt Design Group shall be the consultant for landscape architecture;

Equal Benefits and Non-discrimination. The requirements of City’s Equal Benefits
Ordinance apply to Developer’s Consultant contracts in accordance with Section 6.6.
The City’s non-discrimination requirements in Section 6.5 apply to Developer’s
consultant contracts.

Selection of PWD Project Manager. City shall select a PWD Project Manager for the
purposes of fulfilling the functions of this Agreement, and shall notify Developer in
writing of the name and contact information of the PWD Project Manager.

Approval of GDP, Construction Documents, Cost Estimates, and Park Name.
Within eighteen (18) months following the Effective Date, the Developer shall provide to
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6.1

6.2

the City an approved amendment to the GDP, a GDP Cost Estimate, in accordance with
Exhibit L, Approval of General Development Plan, Construction Documents, and
Cost Estimate.

ARTICLE VL COMPETITIVE BIDDING
EQUAL OPPORTUNITY AND EQUAL BENEFITS

Compliance. Developer shall bid and award contracts to complete the Project in
accordance with the Charter and rules, regulations, and laws promulgated thereunder,
including, but not limited to, the San Diego Municipal Code (Municipal Code) and City
Council resolutions and policies, as well as any expressly applicable public contract laws,
rules, and regulations or City’s “Design/Build” procedure (Required Contracting
Procedures). Required Contracting Procedures are determined in the sole discretion of the
City, and include all contracting requirements that are applicable to the City, including,
but not limited to, competitive bidding, the City’s small and local business program for
public works contracts, and the City’s Equal Benefits Ordinance. Prior to bidding the
Project and proceeding with a “Design/Build” procedure, Developer shall consult with
City’s Public Works Department. Developer shall work with City’s Public Works
Department to ensure that all Required Contracting Procedures are met. Developer may
request that the City provide a letter regarding Developer’s compliance with the Required
Contracting Procedures, which shall in no way affect Developer’s obligations under
Article XIX of this Agreement. Developer understands that it must comply with all
Required Contracting Procedures. Failure to adhere to all Required Contracting
Procedures, as adherence is determined in the sole discretion of the City, is a material
breach of this Agreement, and any contract awarded not in accordance with the Required
Contracting Procedures shall be ineligible for reimbursement.

Bidding Documents. Following City review of the Construction Documents, Developer
shall prepare final corrected Construction Documents to be submitted to City for review
and approval, in accordance with City’s standard review procedures prior to solicitation
of bids, proposals or qualifications.

6.2.1 Submission of Construction Documents. Developer shall submit Request For
Proposal to City for approval before proceeding with “Design/Build” procedure
for work on the Project. The Developer may elect to prepare bidding documents
requesting bids based on Lump Sum or Firm-Fixed prices or unit costs as
applicable for each Project. City retains the right to notify Developer of necessary
corrections and will notify Developer of corrections within fifteen (15) Working
Days of submittal date.

6.2.2 Obtain all Permits and Approvals. Developer shall obtain all necessary permits,

including, but not limited to, environmental, grading, building, mechanical,
electrical, and plumbing. Approval of Construction Documents will be evidenced
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6.3

6.4

by City’s issuance of a letter indicating Developer may proceed with competitive
bidding pursuant to a “Design/Build” procedure.

Solicitation of Bids. Should Developer choose not to pursue “Design/Build” procedures,
Developer shall solicit sealed bids for construction of the Project in accordance with all
Required Contracting Procedures. With notice of at least five (§) Working Days,
Developer shall notify City of the time and place of each bid opening. Developer shall
work with City’s Public Works Department to ensure that bids are solicited in the manner
required in accordance with the Required Contracting Procedures.

Bid Opening and Award of Contract. Should Developer choose not to pursue
“Design/Build” procedures, Developer shall open bids and award contracts in accordance
with all Required Contracting Procedures. Developer shall work with City’s Public Works
Department to ensure that bids are opened and contracts are awarded in the manner
required in accordance with the Required Contracting Procedures. Developer shall publicly -
open sealed bids in the presence of City’s authorized representative(s). The bidding
contractors shall be permitted to be present at the bid opening. City’s representative(s)
shall be provided with copies of all bids received immediately after the bid opening and
with a copy of the tabulation of bid results upon Developer’s completion. Contract(s) for
the construction of the Project shall be awarded by Developer to the lowest responsible
and reliable bidder in accordance with the Required Contracting Procedures.

6.4.1 Inthe event that the lowest responsible and reliable bid exceeds the Estimated
Project Cost, any reimbursement for such an increase shall be subject to approval
by Change Order pursuant to Section 4.2 following award of the contract.

6.4.1.1 Inthe event the City Council does not approve the increased cost, at
City’s option:

6.4.1.1.1 City may terminate this Agreement. In the event the
Agreement is terminated, Developer’s obligations pursuant to this
Agreement for the construction of the Project, with the exception of
Property acquisition, shall be released without further liability. This
release shall in no way affect the obligations of Developer with respect
to any terms or conditions of the VTMs, Tentative Map(s),
Development Agreements, or other approvals and agreements with
City. However, prior to termination of this Agreement, City shall
reimburse Developer (park ad hoc fees) for the engineering and design
costs reasonably incurred and expended by Developer in accordance
with this Agreement and within the Estimated Project Cost in
accordance with Section 4.1. Developer shall provide City with copies
of all executed contracts; or

6.4.1.1.2 City may work with Developer to rebid and/or redesign the
Project.
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6.5

6.0

6.4.1.1.3 With Developer’s consent, Developer may award the bid
and assume responsibility for the costs in excess of Estimated Project
Cost.

Nondiscrimination Requirements.

6.5.1

6.5.2

6.5.3

Compliance with the City's Equal Opportunity Contracting Program. Developer
shall comply with City's Equal Opportunity Contracting Program. Developer shall
not discriminate against any employee or applicant for employment on any basis
prohibited by law. Developer shall provide equal opportunity in all employment
practices. Developer shall ensure its consultants, contractors, and their
subcontractors comply with the City's Equal Opportunity Contracting Program.
Nothing in this Section shall be interpreted to hold the Developer liable for any
discriminatory practice of its consultants, contractors or their subcontractors.

Nondiscrimination Ordinance. Developer shall not discriminate on the basis of
race, gender, religion, national origin, ethnicity, sexual orientation, age, or
disability in the solicitation, selection, hiring or treatment of consultants,
contractors, subcontractors, vendors or suppliers. Developer shall provide equal
opportunity for contractors and subcontractors to participate in contracting and
subcontracting opportunities. Developer understands and agrees that violation of
this clause shall be considered a material breach of the Agreement and may result
in Agreement termination, debarment, and other sanctions. This language shall be
in contracts between the Developer and any consultants, contractors,
subcontractors, vendors and suppliers.

Compliance Investigations. Upon City's request, Developer agrees to provide to
City, within sixty (60) calendar days, a truthful and complete list of the names of
all consultants, contractors, subcontractors, vendors and suppliers Developer used
in the past five (5) years on any of its contracts undertaken within San Diego
County, including the total dollar amount paid by Developer for each contract,
subcontract or supply contract. The Developer further agrees to fully cooperate in
any investigation conducted by City pursuant to City's Nondiscrimination in
Contracting Ordinance (Municipal Code sections 22.3501-22.3517). Developer
understands and agrees that violation of this clause shall be considered a material
breach of the Agreement and may result in remedies being ordered against
Developer up to and including Agreement termination, debarment, and other
sanctions for violation of the provisions of the Nondiscrimination in Contracting
Ordinance. Developer further understands and agrees that the procedures,
remedies and sanctions provided for in the Nondiscrimination in Contracting
Ordinance apply only to violations of said Nondiscrimination in Contracting
Ordinance.

Equal Benefits. This Agreement is with a sole source and therefore, Developer is not

subject to the City’s Equal Benefits Ordinance, Chapter 2, Article 2, Division 43 of the
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6.7

7.1

Municipal Code. However, the Equal Benefits Ordinance is applicable to contracts that
Developer enters into with respect to the Project. Therefore, Developer shall ensure that
its contractor(s) and consultant(s) comply with the Equal Benefits Ordinance. Developer
shall include in each of its contracts with its contractor(s) and consultant(s) provisions: (i)
stating that the contractor(s) and/or consultant(s) must comply with the Equal Benefits
Ordinance; (ii) stating that failure to maintain equal benefits is a material breach of those
agreements; and (iii) requiring the contractor(s) and/or consultant(s) to certify that they
will maintain equal benefits for the duration of the contract. Municipal Code §
22.4304(e)-(f). In addition, Developer’s contractor(s) and/or consultant(s) must comply
with the requirement that they not discriminate in the provision of benefits between
employees with spouses and employees with domestic partners, and that it notify
employees of the equal benefits policy at the time of hire and during open enrollment
periods during the performance of the contract. Municipal Code § 22.4304(a)-(b).
Developer’s contractor(s) and/or consultant(s) must also provide the City with access to
documents and records sufficient for the City to verify compliance with the Equal
Benefits Ordinance requirements. Municipal Code § 22.4304(c). Additionally,
Developer’s contractor(s) and/or consultant(s) may not use a separate entity to evade the
requirements of the Equal Benefits Ordinance. Municipal Code § 22.4304(d). Developer
shall ensure that its contractor(s) and consultant(s) comply with the Equal Benefits
Ordinance.

Equal Benefits Ordinance. Unless an exception applies, Contractor/Consultant shall
comply with the Equal Benefits Ordinance (EBO) codified in the San Diego Municipal
Code (§22.4304(f)). Failure to maintain equal benefits is a material breach of this
contract. By signing this contract, Contractor/Consultant certifies that
Contractor/Consultant is aware of, and will comply with, this City-mandated clause
throughout the duration of the contract.

ARTICLE VIIL. PREVAILING WAGE

Prevailing wages apply to the Project. Pursuant to San Diego Municipal Code section
22.3019, construction, alteration, demolition, repair and maintenance work performed on
the Project is subject to State prevailing wage laws, and Developer shall ensure
compliance with all applicable prevailing wage laws and requirements. For construction
work performed on the Project that cumulatively exceeds $25,000 and for alteration,
demolition, repair and maintenance work performed on the Project that cumulatively
exceeds $15,000, Developer shall ensure that its contractors and subcontractors comply
with State prevailing wage laws including, but not limited to, the requirements listed
below.

7.1.1  Compliance with Prevailing Wage Requirements. Pursuant to sections 1720
through 1861 of the California Labor Code, Developer shall ensure that its
contractors and subcontractors ensure that all workers who perform work on the
Project are paid not less than the prevailing rate of per diem wages as determined
by the Director of the California Department of Industrial Relations (DIR). This

Page 12 of 42




7.1.2

7.1.3

includes work performed during the design and preconstruction phases of
construction, including, but not limited to, inspection, and land surveying work.

7.1.1.1  Copies of such prevailing rate of per diem wages are on file at the City
and are available for inspection to any interested party upon request.
Copies of the prevailing rate of per diem wages also may be found at
http://www.dir.ca.gov/OPRL/DPreWageDetermination.htm.
Developer shall ensure that its contractors and subcontractors post a
copy of the prevailing rate of per diem wages determination at each
job site and make them available to any interested party upon request.

7.1.1.2  The wage rates determined by the DIR refer to expiration dates. If the
published wage rate does not refer to a predetermined wage rate to be
paid after the expiration date, then the published rate of wage shall be
in effect for the life of contract for the Project. If the published wage
rate refers to a predetermined wage rate to become effective upon
expiration of the published wage rate and the predetermined wage rate
is on file with the DIR, such predetermined wage rate shall become
effective on the date following the expiration date and shall apply to
the contract in the same manner as if it had been published in said
publication. If the predetermined wage rate refers to one or more
additional expiration dates with additional predetermined wage rates,
which expiration dates occur during the life of the contract, each
successive predetermined wage rate shall apply to the contract on the
date following the expiration date of the previous wage rate. If the last
of such predetermined wage rates expires during the life of the
contract, such wage rate shall apply to the balance of the contract.

Penalties for Violations. Developer shall require its contractor and subcontractors
to comply with California Labor Code section 1775 in the event a worker is paid
less than the prevailing wage rate for the work or craft in which the worker is
employed.

Payroll Records. Developer shall require its contractor and subcontractors to
comply with California Labor Code section 1776, which generally requires
keeping accurate payroll records, verifying and certifying payroll records, and
making them available for inspection. Developer shall require its contractor to
require its subcontractors to also comply with section 1776. Developer shall
require its contractor and subcontractors to submit weekly certified payroll
records online via the City’s web-based Labor Compliance Program. Developer
shall require its contractors and subcontractors to submit certified payroll records
to the City.

7.1.3.1 For contracts entered into on or after April 1, 2015, Developer shall
ensure that its contractor and subcontractors furnish records specified
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in California Labor Code section 1776 directly to the Labor
Commissioner in the manner required by California Labor Code
section 1771.4

7.1.4 Apprentices. Developer shall require its contractors and its subcontractors to
comply with California Labor Code sections 1777.5, 1777.6 and 1777.7
concerning the employment and wages of apprentices. Developer shall require its
contractors to be held responsible for the compliance of their subcontractors with
sections 1777.5, 1777.6 and 1777.7.

7.1.5 Working Hours. Developer shall require its contractors and subcontractors to
comply with California Labor Code sections 1810 through 1815, including but not
limited to: (i) restrieting working hours on public works contracts to eight hours a
day and forty hours a week, unless all hours worked in excess of 8 hours per day
are compensated at not less than 1% times the basic rate of pay; and (ii) specifying
penalties to be imposed on design professionals and subcontractors of $25 per
worker per day for each day the worker works more than 8 hours per day and 40
hours per week in violation of California Labor Code sections1810 through 1815.

7.1.6  Required Provisions for Subcontracts. Developer shall require its contractors to
include at a minimum a copy of the following provisions in any contract they
enter into with a subcontractor: California Labor Code sections 1771, 1775, 1776,
1777.5, 1810, 1813, 1815, 1860, and 1861.

7.1.7 Labor Code Section 1861 Certification. Developer shall require, in accordance
with California Labor Code section 3700, that its contractors are required to
secure the payment of compensation of its employees and by signing the contract,
the contractors certify as follows: “I am aware of the provisions of Section 3700
of the California Labor Code which require every employer to be insured against
liability for workers’ compensation or to undertake self-insurance in accordance
with the provisions of that code, and I will comply with such provisions before
commencing the performance of the work of this [agreement or contract].”

7.1.8 Labor Compliance Program. The City has its own Labor Compliance Program
authorized in August 2011 by the DIR. The City will withhold contract payments
when payroll records are delinquent or deemed inadequate by the City or other
governmental entity, or it has been established after an investigation by the City
or other governmental entity that underpayment(s) have occurred. For questions
or assistance, please contact the City of San Diego’s Equal Opportunity
Contracting Department at 619-236-6000.

7.1.9 Department of Industrial Relations Registration. This Project is subject to
compliance monitoring and enforcement by the DIR. As of March 1, 2015, no
contractor or subcontractor may be listed on a bid or proposal for a public works
project unless registered with the DIR pursuant to California Labor Code section
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8.2

1725.5. As of April 1,2015, a contractor or subcontractor shall not be qualified to
bid on, be listed in a bid proposal, or enter into any contract for public work,
unless currently registered and qualified to perform public work pursuant to
California Labor Code section 1725.5. Developer shall ensure that its calls for
bids and contract documents include the following provisions: “No contractor or
subcontractor may be listed on a bid proposal for a public works project
(submitted on or after March 1, 2015) unless registered with the Department of
Industrial Relations pursuant to Labor Code section 1725.5 [with limited
exceptions from this requirement for bid purposes only under Labor Code section
1771.1(a)]”; “No contractor or subcontractor may be awarded a contract for
public work on a public works project (awarded on or after April 1, 2015) unless
registered with the Department of Industrial Relations pursuant to Labor Code
section 1725.5”; and “This project is subject to compliance monitoring and
enforcement by the Department of Industrial Relations; and “By submitting a bid
or proposal, Contractor is certifying that he or she has verified that all
subcontractors used on this public work project are registered with the DIR in
compliance with California Labor Code sections 1771.1 and 1725.5, and
Contractor shall provide proof of registration to the City upon request.”

7.1.9.1 A contractor’s inadvertent error in listing a subcontractor who is not
registered pursuant to California Labor Code section 1725.5 in
response to a solicitation shall not be grounds for filing a bid protest or
grounds for considering the bid non-responsive provided that any of
the following apply: (1) the subcontractor is registered prior to bid
opening; (2) within twenty-four hours after the bid opening, the
subcontractor is registered and has paid the penalty registration fee
specified in California Labor Code section 1725.5; or (3) the
subcontractor is replaced by another registered subcontractor pursuant
to Public Contract Code section 4107.

ARTICLE VIIIL. DESIGN AND CONSTRUCTION STANDARDS

Standard of Care. Developer agrees that the professional services provided under this
Agreement shall be performed in accordance with the standards customarily adhered to
by experienced and competent professional design, architectural, engineering, landscape
architecture, and construction firms using the degree of care and skill ordinarily exercised
by reputable professionals practicing in the same field of service in the State of California.

Compliance with all Laws, Design Standards, and Construction Standards. In all
aspects of the design and construction of the Project, Developer shall comply with all

‘laws and the most current editions of the Green Book, the City’s Standard Drawings and

Design and Construction Standards, including those in attached Exhibit J, Design and
Construction Standards. It shall be Developer’s sole responsibility to comply with the
Americans with Disabilities Act and Title 24 of the California Building Standards Code,
California Code of Regulations. Developer shall certify compliance with Title 24/ADA to

Page 15 of 42



83

8.4

8.5

9.1

9.2

10.1

City in the form and content as set forth in attached Exhibit K, Certification for Title
24/ADA Compliance.

Imputed Knowledge. Developer shall be responsible for all amendments or updates to
Design and Construction Standards and knowledge of all amendments or updates to
Design and Construction Standards, whether local, state, or federal, and such knowledge
will be imputed to Developer to the fullest extent allowed by law.

City Approval. Developer shall be required to obtain City approval of the amendment to
the GDP, Construction Documents, and construction cost estimates in the manner
required in attached Exhibit L, Approval Designs, Plans, and Specifications. Unless
specifically provided otherwise, whenever this Agreement requires an action or approval
by City, that action or approval shall be performed by the duly authorized City
representative designated by this Agreement.

City Approval Not a Waiver of Obligations. Where approval by City, the Mayor, or
other representatives of City is required, it is understood to be general approval only and
does not relieve Developer of responsibility for complying with all applicable laws,
codes, regulations, and standard consulting, design, or construction practices.

ARTICLE IX. CONSTRUCTION AND DRUG-FREE WORKPLACE

Compliance with Project Schedule and Construction Requirements. Developer shall
commence construction of the Project in accordance with the Project Schedule, as
described in Article 111, and be subject to the obligations set forth in attached Exhibit M,
Construction Obligations. Developer shall diligently pursue such construction to
completion. Failure to maintain the Project Schedule constitutes a Default subject to
Section 3.7. The rights and remedies of City enumerated in this Section are cumulative
and shall not limit, waive, or deny any of City’s rights or remedies under any other
provision of this Agreement or those available at law or in equity.

Drug-Free Workplace. Developer agrees to comply with City’s requirements in Council
Policy 100-17, “DRUG-FREE WORKPLACE”, adopted by San Diego Resolution R-
277952 and fully incorporated into this Agreement by reference. The Developer shall
certify to City that it will provide a drug-free workplace by submitting a Developer
Certification for a Drug-Free Workplace as set forth in the attached Exhibit N,
Certification for a Drug-Free Workplace. Developer shall ensure that its contractors
comply with the requirements of City’s Council Policy 100-17.

ARTICLE X. PRODUCTS

Product Submittal and Substitution. To the extent product specification is not
addressed by the most recent edition of the design and construction standards, as listed in
attached Exhibit J, Design and Construction Standards, or the Project has aesthetic
aspects requiring City review, comment, and approval, prior to the bidding process,
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12.1

Developer shall obtain City approval of products and substitution. Developer shall obtain
City approval of products and substitution of products in the manner provided in the
attached Exhibit O, Product Submittal and Substitution.

10.1.1 Not a Release of Liability. City’s review of product and/or substitution samples in
no way relieves Developer of Developer’s responsibility for construction of the
Project in full compliance with all Construction Documents.

ARTICLE XL EXTRA WORK

City Authority to Order Extra Work. Any City additions or modifications to work or
Developer obligations under this Agreement not described within City-approved
Construction Documents (Extra Work) may be ordered by City prior to completion
pursuant to the terms and conditions listed below:

11.1.1 Extra Work. City may at any time prior to Project Final Completion order Extra
Work on the Project. The sum of all Extra Work ordered shall not exceed five
percent (5%) of the Estimated Project Cost at the time of Bid Award, without
invalidating this Agreement and without notice to any surety.

11.1.2 Request in Writing. All requests for Extra Work shall be in writing, and shall be
treated as and are subject to the same requirements as Change Orders. Developer
shall not be responsible for failure to perform Extra Work, which was requested in
a manner inconsistent with this Section.

11.1.3 Bonds Required for Extra Work. Developer’s and Developer’s agents’ bonds
under Article XVIII shall cover any Extra Work provided that the Extra Work is
paid for by the Project Budget.

11.1.4 Reimbursement for Extra Work. Work performed by Developer as Extra Work is
reimbursable in the same manner as described in Article XIII. The Project
Contingency, as described in Article IV, will be used first to cover the costs of
Extra Work.

11.1.5 Markup. Developer will be paid a reasonable allowance for overhead and profit.
The allowance shall not exceed five percent (5%) and shall be added to the
Developer’s costs for Extra Work.

ARTICLE XII. CHANGED CONDITIONS

Changed Conditions. Changed Conditions shall have the meaning as defined in the
Greenbook. The Parties acknowledge and agree that even if Changed Conditions are
found to be present, the Project shall not exceed the Estimated Project Cost without
express City Council approval of an increase to the Estimated Project Cost in accordance
with Section 4.2. Absent such express approval of additional funds, Developer shall
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13.1

provide City with value engineering and the Parties shall return the Project to within the
Estimated Project Cost.

ARTICLE XIII. REIMBURSEMENT

Reimbursement to Developer.

13.1.1

13.1.2

13.1.3

13.1.4

13.1.5

Notification of Reimbursable Project. Prior to commencement of any work on
the Project, Developer shall submit to the City’s Development Services
Department the attached Exhibit Q, Notification of Reimbursable Project,
together with the Project’s construction permit application.

Type of Reimbursement. Developer shall be entitled to cash reimbursement, for
the Reimbursable Costs expended by Developer and approved by City in
accordance with this Agreement. Reimbursement is scheduled beginning in Fiscal
Year 2017. ‘

Funds for Reimbursement. Developer shall only be entitled to reimbursement as
set forth in this Agreement and only from park ad hoc fees collected by the City in
accordance with Condition No. #35 of the Planned Development Permit No.
#420300, for Sunroad Centrum Residential Phase 3-5. Reimbursement shall be
provided pursuant to the method of reimbursement described in Section 13.1.7,
and in the priority of reimbursement described in Section 13.1.11.

Amount of Reimbursement. Developer shall be eligible for reimbursement for
Reimbursable Costs in an amount not to exceed Estimated Project Costs in
accordance with Section 4.1.

City’s Administrative Costs. City’s Administrative Costs shall be paid prior to
any reimbursement to Developer and shall consist of the costs and expenses
incurred by City to: (i) facilitate design, implement, process, and administer the
Project, including the costs associated with the PWD Project Manager as
described in Section 1.1 (ii) review contractor/subcontractor compliance with the
City’s Required Contracting Procedures, (iii) approve reimbursable costs for work
performed during design/construction through Final Completion of the Project,
and (iv) review project documentation to verify all costs related to the Project,
inclusive of construction bid tabulations, contracts, and review of any cost
allocation methods (City’s Administrative Costs). Upon request of the City’s
Project Manager, Developer shall establish a deposit account with an initial
deposit of $25,000 to establish funding for these anticipated costs. Developer
shall provide subsequent deposits in $10,000 minimum increments as determined
necessary by the City’s Project Manager to fund these costs. In the event that
City staff is unable to perform the tasks above due to inadequate Developer
funding of the deposit account, the accrual of interest as described in 13.1.6 below
shall cease for any such period that funding was delayed.
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13.1.6 Interest. Interest shall begin to accrue from ninety (90) calendar days after the

13.1.7

13.1.8

time the submittal of a Reimbursement Request (as defined in Section 13.1.7) is
accepted and approved by the City, or the date the Developer submits a
Reimbursement Request for approved amounts in accordance with Section
13.1.10, whichever occurs later, and shall continue to accrue until the date the
park ad hoc fee is made available for Developer’s use or the date of cash
reimbursement, whichever occurs first up to a maximum of $275,000. Interest
shall accrue at the rate earned by the City Treasurer on funds allocated for the
Project, not to exceed the assumed interest rate identified in the assumptions of
the applicable Financing Plan, at the time the interest is accruing, Interest shall
not accrue under circumstances set forth in Sections 3.5 and 4.3. Interest shall not
accrue on the withholding amount set forth in Section 13.1.8.

Method of Reimbursement. Developer shall submit to City a written request for
reimbursement for all Reimbursable Costs incurred or advanced for the Project
for which Developer was not previously reimbursed (Reimbursement Request).
Reimbursement Requests for projects other than those covered by this Agreement
must be submitted as separate requests. The Reimbursement Request must also
include all relevant documents in accordance with this Section. City shall determine
whether additional documentation is needed to support the Reimbursement Request
or if the Reimbursement Request is otherwise incomplete, and shall notify
Developer of such deficiencies within sixty (60) calendar days of Developer’s
Reimbursement Request submittal. Developer shall provide additional
documentation within fourteen (14)_calendar days of City’s notification and request.
After all appropriate cost documentation has been received and City approves the
Reimbursement Request (Reimbursement Request Approval), City shall reimburse
Developer for those Reimbursable Costs within sixty (60) calendar days of the date
of Reimbursement Request Approval.

Reimbursement Timing. Subject to the limitations of Article XIII, and at the
City’s discretion, provided that Reimbursement Requests have been approved for
such amounts, Developer shall be entitled to reimbursernent as follows:

13.1.8.1 Up to 25 percent of the Reimbursable Costs estimated for the Project
subject to the Developer satisfying all of the following requirements:

»  All plans (GDP, as amended, and Construction Documents)
and specifications for the Project have been approved by the
City, and '

»  Any right-of-way required for the Project has been secured and
_ dedicated, and

*  All required permits and environmental clearances necessary
for the Project have been secured, and
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13.1.9

»  All performance bonds, payment bonds, and warranty bonds as
described in Article XVIII have been provided, and

»  All City fees and costs have been paid, and

» Evidence satisfactory to the City that Developer has complied
with and satisfied Article VI (Competitive Bidding, Equal
Opportunity, and Equal Benefits) and Section 5.1 (Selection of
Consultant) of the Agreement.

13.1.8.2 Up to 50 percent of the Reimbursable Costs estimated for the Project
subject to Developer satisfying all of the above-referenced
requirements for the 25 percent reimbursement, and Developer has
received valid bids for the Project, which have been approved by the
City, and has awarded the construction contract. Such reimbursement
shall be based on the Reimbursable Costs.

13.1.8.3  Up to 90 percent of the Reimbursable Costs reasonably expended for
the Project subject to City’s issuance of a Substantial Completion
Letter (as defined in Section 16.1) for the Project.

13.1.8.4 The remaining 10 percent of the Reimbursable Costs reasonably
expended shall be paid to Developer upon Final Completion (as
defined in Section 17.1).

Cutoff for Submission of Reimbursement Requests. Developer shall submit all
Reimbursement Requests within six (6) months after the Final Completion
(Cutoff Date). Any Reimbursement Request submitted after the Cutoff Date due
to Developer’s failure to exercise commercially reasonable efforts to timely
submit the same shall constitute a Non-Reimbursable Cost and Developer shall
not be eligible or entitled to any reimbursement for those costs or expenses.

13.1.10 Verification of Reimbursement Request. Developer shall on a monthly basis, or

as otherwise required by the City in writing, provide reasonably organized
documentation to support the Reimbursement Request including, but not limited
to, proof that all mechanic liens have been released, copies of invoices received
and copies of cancelled checks, substitute checks, or image replacement
documents showing that payment has been made in connection with the
Reimbursement Request in the following manner:

13.1.10.1 Developer shall submit one (1) copy of a Reimbursement Request
Form attached Exhibit R, Reimbursement Request Form, with
supporting documentation for work completed in accordance with this
Agreement and the Plans and Specifications and/or Extra Work.
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13.1.10.2 Prior to the approval of the Reimbursement Request, the Resident
Engineer (RE) shall verify whether the materials and work for which
reimbursement is being requested have been installed and performed
as represented. The RE shall review the Project on-site for quality of
material and assurance and adherence to the bid list, contract
estimates, and the Plans and Specifications. The R E shall also review
as-builts and Best Management Practices (BMPs), and verify that a
lien release has been prepared.

13.1.10.3 The RE shall initial the Reimbursement Request, noting any
disallowed costs, maintain a copy, and forward the original to the
PWD Project Manager for review and approval.

13.1.10.4 The PWD Project Manager shall review the Reimbursement Request,
as well as supporting cost documentation received from Developer,
including soft costs related to the Project, as well as monitor the City
Engineer’s expenses charged to the Project, and other City
Administrative Costs. The PWD Project Manager shall also serve as
the liaison between the R E and the Facilities Financing Project
Manager (FF Project Manager).

13.1.10.5 After review and approval of the Reimbursement Request, the PWD
Project Manager shall forward to the FF Project Manager for review
and approval. Following approval, the FF Project Manager shall
return the request to the PWD Project Manager.

13.1.10.6 The PWD Project Manager shall prepare a memorandum, including a
summary schedule of budgeted and actual approved costs, to the FF
Project Manager recommending the reimbursement amount including
all construction invoices and change orders previously approved, and
soft costs incurred to date, noting any costs to be disallowed and the
reason for the disallowance. A copy of the memorandum shall be
forwarded to Developer.

13.1.10.7 The FF Project Manager shall verify cash/credits are available for
reimbursement.

13.1.10.8 Developer shall then submit an invoice to the City for the
reimbursement amount approved by City.

13.1.11 Priority of Reimbursement. Reimbursement to Developer from the park ad hoc
fee for the Project will be subsequent to reimbursement of City’s park-related
equipment purchases and City’s Administrative Expenses incurred in connection
with the Project, but takes priority over any Developer Reimbursable Project
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14.2

14.3

144

added to the Financing Plan subsequent to the Effective Date (as defined in
Section 2.1) of this Agreement, with the following exceptions:

13.1.11.1 Any State or Federally mandated project.

13.1.11.2 Appropriations for City administered, managed, and funded Capital
Improvement Projects.

13.1.11.3 To the extent Developer failed to properly notify City in writing of any
actual or anticipated increases in Estimated Project Costs as required
under Sections 3.6 and 4.3, the reimbursement for the cost increases, if
approved by City, will be subsequent in priority to those projects with
agreements approved by the City Council prior to the City Council’s
approval of increased Estimated Project Costs.

13.1.11.4 The Financing Plan identifies other project(s) for funding in an earlier
fiscal year than this Project prior to the Effective Date of this
Agreement.

ARTICLE XIV. PUBLIC RELATIONS

Presentations. Developer and Developer’s agents shall be available for all presentations
required to be made to City Council, Council Committees, any other related committees,
and citizen groups to provide them with information about the Project, as well as
presentations to any governing or regulatory body or agency for other approvals as may
be required.

City as Primary Contact. Developer agrees that City is the primary contact with the
media regarding the Project and Developer shall forward all questions regarding the
Project status to the Responsible Department’s Senior Public Information Officer.

Advertising. Developer acknowledges that advertising referring to City as a user of a
product, material, or service by Developer and/or Developer’s agents, material suppliers,
vendors or manufacturers is expressly prohibited without City’s prior written approval.

Recognition. Developer shall place a sign, placard, or other similar monument on the
Project site during construction, which shall acknowledge Developer’s and City’s joint
efforts in designing and constructing the Project. Developer shall properly recognize City
and include the City of San Diego’s logo on permanent and temporary signs, invitations,
flyers, or other correspondence. Any recognition of City shall be reviewed and approved
by the Responsible Department’s Senior Public Information Officer. For assistance with
proper recognition, or if Developer is contemplating a dedication or ground breaking
ceremony, Developer shall contact the Responsible Department’s Senior Public
Information Officer.

Page 22 of 42




14.5 Dedication Ceremony. City or Developer shall have the opportunity to conduct and host
a public dedication ceremony, ground-breaking, or similar ceremony on the Project site at
any reasonable time following Final Completion of the Project, provided Developer
receives prior approval from the Public Works Department for the ceremony and
provides an opportunity for appearances by the Mayor, Council Members and other
appropriate City officials. Developer shall contact the Responsible Department’s Senior
Public Information Officer to arrange a mutually acceptable date and time for any
ceremony. Invitation shall not be sent out or a date set until the Responsible
Department’s Senior Public Information Officer has approved the time and date for the
ceremony.

14.6  Cleanup. Developer shall be responsible for the cleanup of the Project site and the
restoration and repair of any damage to the Project site attributable to any Developer .
sponsored ceremony.

ARTICLE XV. STANDARD PARK INSPECTIONS

15.1 Inspection Team. The Project shall be inspected by a team composed of representatives
from the following (Inspection Team) at the appropriate minimum Inspection Stages
identified in Section 15.2:

(1) the City’s Resident Engineer — Stages 1-13

(i)  the City’s PWD Project Manager — Stages 1-13

(ii1) Developer’é Construction Superintendent — Stages 1, 5, 10, 12, and 13
(iv)  Developer’s Consultant(s) — d Stages 1, 4-10, 12, and 13

(v) Park and Recreation District Manager — Stages 1, 6-10, 12, and 13
(vi)  Contractor(s) — Stages 1-13

15.2 Inspection Stages. The Project shall be inspected by the Inspection Team at the
following minimum stages:

1. Pre-construction meeting

2. Irrigation Mainline pressure test, if applicable

3. Wiring prior to backfilling trenches, if applicable

4, Hardscape at time of finished staking and layout, if applicable

5. Topsoil review, acceptance and placement, if applicable
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16.2

16.3

6. Finish grading and soil preparation

7. Irrigation coverage test, if applicable

8. Plant material (when delivered) and plant placement approval
9. Playground inspection, if applicable

10.  Pre-assembled equipment and/or on-site construction facilities

11.  Preliminary Walk-Through Inspection at 90% construction completion (develop
punch list and submit as-built drawings)

12.  Plant establishment period to begin when punch list items are complete as
indicated on Construction Documents.

13.  Final Inspection (contractor to submit final approved as-built drawings to City).
ARTICLE XVI. PROJECT COMPLETION

Notice to Citv. When Developer determines that the Project is complete, Developer shall
notify City in writing of that status within seven (7) calendar days of Developer’s
determination. The notice shall certify to City that the Project has been completed in
accordance with the Construction Documents, all applicable building codes and
regulations, all permits, licenses, and certificates of inspection, use and occupancy, and
ordinances relating to the Project.

Walk-Through Inspection. A preliminary Walk-Through Inspection shall be
conducted by City within ten (10) Working Days following Developer's notice to City
of completion (Walk-Through Inspection). The Walk-Through Inspection will be
conducted by the Inspection Team identified in Section 15.1

16.2.1 Punch List. A Punch List, if necessary, shall be prepared by City during the
Walk-Through Inspection. The Punch List shall be presented to Developer by
the RE within three (3) Working Days of the Walk-Through Inspection.
Developer shall correct the items listed on the Punch List within thirty (30)
calendar days of receipt of the Punch List and prior to the Final Inspection.

16.2.2 Failure to Identify Items. As to any items not included on the Punch List or
later discovered, nothing in this section is intended to limit Developer's
obligations under this Agreement and City will maintain all remedies available
under this Agreement and the law.

Equipment Demonstration. Prior to Final Inspection, Developer shall demonstrate to
City the operation of each system in the Project, and instruct City personnel in
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17.1

17.2

operation, adjustment, and maintenance of equipment and systems, using the
operation and maintenance data.

Final Inspection. Provided Developer has corrected the Punch List items and
notified City of the correction (Notice of Correction) and the Plant Maintenance Period
is complete as described in Section 22.2, the Final Inspection for the Project shall be
scheduled and conducted within ninety (90) calendar days of the Notice of Correction
(Final Inspection).

ARTICLE XVII. PROJECT ACCEPTANCE AND FINAL
. COMPLETION

Acceptance. Upon approval by the Inspection Team during the Final Inspection that
the Project is complete and that work required on the Punch List has been finished,
City shall accept the Project (Acceptance). Upon Acceptance, the following shall
occur: -

17.1.1 Notice of Completion. Developer shall execute and file a Notice of Completion
with the County Recorder of San Diego County and shall provide the RE and
the Facilities Financing Section of the City's Planning Department with a
conformed copy of the recorded Notice of Completion.

17.1.2 Capitalization. The Developer shall submit a capitalization form with respect to
the Project in a form acceptable to the FF Project Manager. An example is
provided as Exhibit T, Sample Capitalization Form.

17.1.3 Lien and Material Releases. Developer shall cause all contractors and
subcontractors to provide lien and material releases as to the Project and
provide copies of such lien and material releases to the RE or, upon approval
of City, which shall not be unreasonably withheld, provide bonds in lieu of lien
and material releases in a formreasonably acceptable to City for all such work.

17.1.4 Park and Recreation Department Acceptance. The PWD Project Manager shall
obtain a Letter of Acceptance from the Park & Recreation Department for the
completed Project prior to Transfer of Ownership.

17.1.5 Project Acceptance. Notwithstanding anything to the contrary herein, until such
time as the City has taken title to the Community Park site, accepted the
Community Park site, and exonerated the bonds posted for the Community Park
(Project Acceptance), the Community Park shall not be opened for use by the
general public.

Final Completion. Final Completion of the Project shall be deemed to occur on the

last date of the following events: (a) recordation of the Notice of Completion with a
conformed copy to City and (b) submission of all documents required to be supplied
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174

17.5

18.1

18.2

by Developer to City pursuant to this Agreement, including As-Built Drawings,
warranties and operating and maintenance manuals, and other Project Deliverables
identified in Exhibit S, Project Deliverables.

17.2.1 As-Built Drawings. Developer shall submit As-Built Drawings to City within ‘
five (5) Working Days of Final Completion, City, including but not limited to,
Public Works/Engineering & Capital Projects Development, will evaluate the
submitted As-Built Drawings for accuracy and completeness and may return
them to Developer with comments. Developer shall meet with City until all
issues are resolved. Upon issue resolution in accordance with disputed work
procedures, Developer shall submit a mylar set and three (3) final sets of As-
Built Drawings stamped by the architect/engineer of record as required by law
within thirty (30) calendar days. '

No Waiver. Developer’s obligation to perform and complete the Project in accordance
with this Agreement and Construction Documents shall be absolute. Neither
recommendation of any progress payment or completion of the work, nor any payment by
City to Developer under this Agreement, nor any use or occupancy of the Project or any
part thereof by City, nor any act of acceptance by City, nor any failure to act, nor any
review of a shop drawing or sample submittal will constitute an acceptance of work
which is not in accordance with the Construction Documents.

Assignment of Rights. Upon Final Completion of the Project, Developer shall assign its
rights under its contracts with all contractors, subcontractors, design professionals,
engineers, and material suppliers associated with the Project to City. Developer shall be
required to obtain written approval and acknowledgement, whether in the form of a
contract provision or separate document, of such assignment from its contractors,
subcontractors, design professionals, engineers, and material suppliers. This assignment
of rights shall not relieve Developer of its obligations under this Agreement, and such
obligations shall be joint and several.

Ownership of Project Deliverables. Upon Final Completion or termination, Project
Deliverables shall become City’s property. Developer and City mutually agree that this
Agreement, Construction Documents, and Project Deliverables for the Project shall not
be used on any other work without the consent of each Party.

ARTICLE XVIII. BONDS AND OTHER ACCEPTABLE SECURITIES

Payment Bond. Developer shall provide or require its construction contractor to provide
City with a payment bond, letter of credit (LOC), cash or other acceptable security for
material and labor in favor of City for 100 percent (100%) of the proposed construction
costs, as determined by competitive bidding (Payment Bond).

Performance Bond. Developer shall provide or require its construction contractor to
provide City with a bond, LOC, cash or other acceptable security guaranteeing the
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performance in favor of City for 100 percent (100%) of the proposed construction costs,
as determined by competitive bidding (Performance Bond).

Warranty Bond. Developer shall provide or require its construction contractor to
provide City with a bond, LOC, cash or other acceptable security guaranteeing the
Project during the warranty period in favor of City (Warranty Bond). Developer shall
provide the Warranty Bond to City upon release of the Performance Bond or
commencement of the warranty periods, whichever occurs first,

Term. The Payment Bond shall remain in full force and effect until Final Completion to
ensure that all claims for materials and labor are paid, except as otherwise provided by
law or regulation. The Performance Bond shall remain in full force and effect until Final
Completion of the Project. Upon Final Completion, City shall follow the procedures
outlined in California Government Code section 66499.7 and release the Performance
Bond. The Warranty Bond shall remain in full force and effect for the warranty periods
provided in this Agreement.

Certificate of Agency. All bonds signed by an agent must be accompanied by a certified
copy of such agent’s authority to act.

Licensing and Rating. The bonds shall be duly executed by a responsible surety
company admitted to do business in the State of California, licensed.or authorized in the
jurisdiction in which the Project is located to issue bonds for the limits required by this
Agreement, and have a minimum AM Best rating of “A-" to an amount not to exceed 10
percent of its capital and surplus.

Insolvency or Bankruptey. If the surety on any bond furnished by the construction
contractor is declared bankrupt or becomes insolvent or its right to do business is
terminated in any state where any part of the Project is located, Developer shall within
seven (7) calendar days thereafter substitute or require the substitution of another bond or
other acceptable security, acceptable to City.

ARTICLE XIX. INDEMNIFICATION

Indemnification and Hold Harmless Agreement. Other than in the performance of
design professional services which shall be solely as addressed in Sections 19.2 and 19.3
below, to the fullest extent permitted by law, Developer shall defend (with legal counsel
reasonably acceptable to the City), indemnify and hold harmless the City and its officers,
agents, departments, officials, and employees (Indemnified Parties) from and against all
claims, losses, costs, damages, injuries (including, without limitation, injury to or death
of an employee of Developer or Developer’s agents), expense and liability of every kind,
nature and description (including, without limitation, incidental and consequential
damages, court costs, attorney’s fees, litigation expenses and fees of expert consultants or
expert witnesses incurred in connection therewith and costs of investigation) that arise
out of, pertain to, or relate to, directly or indirectly, in whole or in part, any services
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performed under this Agreement by Developer or Developer’s agents, any subcontractor,
anyone directly or indirectly employed by them, or anyone they control. Developer’s duty
to defend, indemnify, protect and hold harmless shall not include any claims or liabilities
arising from the active negligence, sole negligence or willful misconduct of the |
Indemnified Parties.

Indemnification for Design Professional Services. To the fullest extent permitted by
law (including, without limitation, California Civil Code section 2782.8), with respect to
the performance of design professional services, Developer shall require its design
professional to indemnify and hold harmless the City, its officers, and employees, from
all claims, demands, or liability that arise out of, pertain to, or relate to the negligence,
recklessness, or willful misconduct of Developer’s design professional or design
professional’s officers or employees.

Design Professional Services Defense. The Parties will work in good faith to procure
applicable insurance coverage for the cost of any defense arising from all claims,
demands or liability that arise out of, pertain to or relate to the negligence, recklessness,
or willful misconduct of design professional or design professional’s officers or
employees.

Insurance. The provisions of this Article are not limited by the requirements of
Article XX related to insurance.

Enforcement Costs. Developer agrees to pay any and all costs City incurs enforcing the
indemnity and defense provisions set forth in this Article.

Indemnification for Liens and Stop Notices. Developer shall keep the Project and
underlying Property free of any mechanic’s liens and immediately secure the release of
any stop notices. Developer shall defend, indemnify, protect, and hold harmless, City, its
agents, officers and employees from and against any and all liability, claims, costs, and
damages, including but not limited to, attorney fees, arising from or attributable to a
failure to pay claimants. Developer shall be responsible for payment of all persons
entitled to assert liens and stop notices.

ARTICLE XX. INSURANCE

General. Developer shall not begin work on the Project under this Agreement until it
has: (i) obtained, and upon City’s request provided to City, insurance certificates
reflecting evidence of all insurance required in this Article; (ii) obtained City approval of
each company or companies; and (iii) confirmed that all policies contain specific
provisions required by City pursuant to this Article.

Type and Amount of Insurance. The City Attorney shall confer with the City’s risk
management department and determine the appropriate dollar amount and type of
insurance, including any endorsements or specific clauses, necessary for the Project
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(Required Insurance). Developer shall obtain the Required Insurance prior to the
commencement of construction. If Developer is not informed otherwise in writing of
Required Insurance, the attached Exhibit U, Typical Insurance Provisions, shall be the
Required Insurance for the Project.

Written Notice. Except as provided for under California law, any Required Insurance
shall not be canceled, non-renewed or materially changed except after thirty (30) calendar
days prior written notice by Developer to City by certified mail, except for non-payment
of premium, in which case ten (10) calendar day notice shall be provided.

20.3.1 Where the words “will endeavor” and “but failure to mail such notice shall
impose no obligation or liability of any kind upon the company, its agents, or
representatives” are present on a certificate, they shall be deleted.

Rating Requirements. Except for the State Compensation Insurance Fund, all insurance
required by express provision of this Agreement shall be carried only by responsible
insurance companies that have been given at least an “A” or “A-" and “VI” rating by AM
BEST, that are authorized by the California Insurance Commissioner to do business in
the State of California, and that have been approved by City.

Non-Admitted Carriers. City will accept insurance provided by non-admitted, “surplus
lines” carriers only if the carrier is authorized to do business in the State of California and
is included on the List of Eligible Surplus Lines Insurers.

Additional Insurance. Developer may obtain additional insurance not required by this
Agreement.

Obligation to Provide Documents. Prior to performing any work on the Project,
Developer shall provide copies of documents including, but not limited to, certificates of
insurance and endorsements, and shall furnish renewal documentation prior to expiration
of insurance. Each required document shall be signed by the insurer or a person
authorized by the insurer to bind coverage on its behalf. City reserves the right to require
complete, certified copies of all insurance policies required herein.

Deductibles/Self Insured Retentions. All deductibles and self-insurance retentions on
any policy shall be the responsibility of Developer. Deductibles and self-insurance
retentions shall be disclosed to City at the time the evidence of insurance is provided.

Policy Changes. Developer shall not modify any policy or endorsement thereto which
increases City’s exposure to loss for the duration of this Agreement.

Reservation of Rights. City reserves the right, from time to time, to review the
Developer’s insurance coverage, limits, deductible and self-insured retentions to
determine if they are acceptable to City. City will reimburse the Developer for the cost of
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the additional premium for any coverage-requested by City in excess of that required by
this Agreement without overhead, profit, or any other markup.

Not a Limitation of Other Obligations. Insurance provisions under this Article shall not
be construed to limit Developer’s obligations under this Agreement, including indemnity.

Material Breach. Failure to maintain, renew, or provide evidence of renewal of
Required Insurance during the term of this Agreement, and for a period of ten (10) years
from the transfer of ownership of the Project, may be treated by City as a material breach
of this Agreement.

ARTICLE XXI. WARRANTIES

Warranties Required. Developer shall require the construction contractor and its
subcontractors and agents to provide the warranties listed below. This warranty
requirement is not intended to exclude, and shall not exclude, other implicit or explicit
warranties or guarantees required or implied by law. All such warrantees shall be
enforceable by and inure to the benefit of City.

21.1.1 Materials and Workmanship. All work on the Project shall be guaranteed against
defective workmanship and all materials furnished by the construction contractor
or its agents shall be guaranteed against defects for a period of one (1) year from
the date of the Project’s Final Completion. Construction contractor shall replace
or repair or require its agents to replace or repair any such Defective Work or
materials in a manner satisfactory to City, after notice to do so from Clty, and
within the time specified in the notice.

21.1.2 New Materials and Equipment. Construction contractor shall warrant and
guarantee, and shall require its agents to warrant and guarantee, that all materials
and equipment incorporated into the Project are new unless otherwise specified.

21.1.3 Design, Construction, and Other Defects. Construction contractor shall warrant
and guarantee, and shall require its agents to warrant and guarantee, that all work
- isin accordance with the Plans and Specifications and is not defective in any way
in design, construction, or otherwise.

Form and Content. Except manufacturer’s standard printed warranties, all warranties
shall be on Developer’s and Developer’s agents, material supplier’s, installer’s or
manufacturer’s own letterhead, addressed to City. All warranties shall be submitted in the
format specified in this Section.

21.2.1 Durable Binder. Obtain warranties, executed in triplicate by Developer,
Developer’s agents, installers, and manufacturers. Provide table of contents and
assemble in binder with durable plastic cover.
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21.2.2 Table of Contents. All warranties shall be listed and typewritten in the sequence
of the table of contents of the Project manual, with each item identified with the
number and title of the specification section in which specified, and the name of
product or work item.

21.2.3 Index Tabs. Each warranty shall be separated with index tab sheets keyed to the
table of contents listing.

21.2.4 Detail. Provide full information, using separate typewritten sheets, as necessary.
List Developer’s agents, installer, and manufacturer, with name, address and
telephone number of responsible principal.

21.2.5 Warranty Start Date. This date shall be left blank until the date of Final
Completion.

21.2.6 Signature and Notarization. All warranties shall be signed and notarized.
Signatures shall be required from Developer’s construction contractor and where
appropriate, the responsible subcontractor.

Term of Warranties. Unless otherwise specified or provided by law, all warranties shall
extend for a term of one (1) year from the date of Final Completion.

21.3.1 Trees, shrubs and groundcover. Notwithstanding the above, all shrubs and
groundcover shall have a ninety (90) calendar day warranty period, and trees shall
have a one (1) year warranty period from the date of Final Completion.

21.3.1.1  Any trees, shrubs or groundcover replaced during the warranty period
shall be replaced in accordance with Sections 23.7.

Meetings. During the one (1) year warranty period described in Section 21.3, Developer
shall meet and shall require its design consultant, construction contractor, and key
subcontractors to meet, with City representatives, including the PWD Project Manager
and one or more Responsible Department representatives, on a monthly basis, if
requested by City. This meeting shall be held to discuss and resolve any problems City
discovers in design, construction, or furnishing, fixtures, and equipment of the Project
during the one (1) year warranty period.

ARTICLE XXII. DEFECTIVE WORK

Correction, Removal, or Replacement. All work, material, or equipment that is
unsatisfactory, faulty, incomplete, or does not conform to the Construction Documents is
defective (Defective Work). If within the designated warranty period, or such additional
period as may be required by law or regulation, the Project is discovered to contain
Defective Work, Developer shall promptly and in accordance with City’s written
instructions and within the reasonable time limits stated therein, either correct the
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Defective Work, or if it has been rejected by City, remove it from the site and replace it
with non-defective and conforming work.

City’s Right to Correct. If circumstances warrant, including an emergency or
Developer’s failure to adhere to Section 22.1, City may correct, remove, or replace the
Defective Work. In such circumstances, Developer shall not recover costs associated with
the Defective Work and shall reimburse City for all City’s costs, whether direct or
indirect, associated with the correction or removal and replacement.

Defects Constitute Non-Reimbursable Costs. All costs incurred by Developer or
Developer’s agents to remedy Defective Work are Non-Reimbursable Costs. If City has
already reimbursed Developer for Defective Work, City is entitled to an appropriate
decrease in Reimbursable Costs, to withhold a setoff against the amount, or to make a

claim against Developer’s or the construction contractor’s bond if Developer has been
paid in full.

Extension of Warranty. When Defective Work, or damage therefrom, has been
corrected, removed, or replaced during the warranty period, the one (1) year, or relevant
warranty period, shall be extended for an additional one (1) year from the date of the
satisfactory completion of the correction, removal, or replacement.

No Limitation on other Remedies. Exercise of the remedies for Defective Work
pursuant to this Article shall not limit the remedies City may pursue under this
Agreement, at law, or in equity.

Resolution of Disputes. If Developer and City are unable to reach agreement on disputed
work, City may direct Developer to proceed with the work and compensate Developer for
undisputed amounts. Payment of disputed amounts shall be as later determined by

mediation or as subsequently adjudicated or established in a court of law. Developer shall
maintain and keep all records relating to disputed work in accordance with Article XXIV.

Prior to Final Completion and Reimbursement to the Developer. Where Defective
Work has been identified prior to the Final Completion of the Project, Developer shall
promptly, and in accordance with City’s written instructions and within the reasonable
time limits stated therein, either correct the Defective Work, or if it has been rejected by
City, remove it from the site and replace it with non-defective and conforming work.
Costs incurred to remedy Defective Work are Non-Reimbursable Costs. Where Defective
Work is not remedied, City is entitled to an appropriate decrease in Reimbursable Costs,
to withhold a setoff against the amount paid, or make a claim against the Developer’s or
construction contractor’s bond.
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ARTICLE XXIII. MAINTENANCE OF LANDSCAPING &
IRRIGATION WORK

Maintenance Prior to Final Completion. Developer shall maintain and be responsible
for the Project, including without limitation erosion control measures, until Final
Completion pursuant to Article XVI. City shall not take over responsibility for post-
construction maintenance of the Project until Project Acceptance, pursuant to Article
XVIL

Maintenance Period. Developer shall require the construction contractor to provide a
maintenance period to begin on the first day after all landscape and irrigation work on the
Project is complete, checked, approved by City, and City has given written approval to
begin the maintenance period, and shall continue until ninety (90) calendar days after the
date of Final Completion or ninety (90) calendar days after the date the landscaping and
irrigation is accepted, whichever is longer. The maintenance period shall be one hundred
twenty (120) calendar days if turf is seeded.

Maintenance Area. Developer shall require the construction contractor to maintain all
areas of the Project, including areas impacted or disturbed by the Project.

Maintenance Required. Developer shall require the construction contractor to conduct
regular planting maintenance operations immediately after each plant is planted. Plants
shall be kept in a healthy growing condition and in a visually pleasing appearance by
watering, pruning, mowing, rolling, trimming, edging, fertilizing, re-staking, pest and
disease controlling, spraying, weeding, cleaning up and any other necessary operation of
maintenance. Landscape areas shall be kept free of weeds, noxious grass and all other
undesired vegetative growth and debris. Construction contractor shall replace all plants
found to be dead or in an impaired condition within fourteen (14) calendar days from the
date the condition is first detected. Maintenance shall also include the following: (i)
filling and replanting of any low areas that may cause standing water (ii) adjusting of
sprinkler head height and watering pattern, (iii) filling and re-compaction of eroded areas,
(iv) weekly removal of trash, litter, clippings and foreign debris, (v) inspecting plants at
least twice per week, and (vi) protecting all planting areas against traffic or other
potential causes of damage.

Landscape and Irrigation Inspection. At the conclusion of the maintenance period,
City shall inspect the landscaping and irrigation to determine the acceptability of the
work, including maintenance, in accordance with Article XV. This inspection shall be
scheduled with fourteen (14) calendar days’ notice, a minimum of eighty (80) calendar
days after the plant maintenance period commencement, or when Developer or
Developer’s contractor notifies City they are ready for the final Landscape and Irrigation
Inspection, whichever comes last. The City will notify Developer of all deficiencies
revealed by the inspection.
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Extension of Maintenance Period. Developer shall require the construction contractor
to extend completion of the maintenance period when in City’s opinion improper
maintenance and/or possible poor or unhealthy condition of planted material is evident at
the termination of the scheduled maintenance period. Developer shall require the
construction contractor to accept responsibility for additional maintenance of the work
until all of the work is completed and acceptable. Additional costs for failure to maintain
landscaping during the maintenance period or Non-Reimbursable Costs.

Replacement. Plants found to be dead or not in a vigorous condition, or if root balls have
been damaged, within the installation, maintenance and guarantee periods, shall be
replaced within fourteen (14) calendar days of notification by City. Developer shall
require the construction contractor to include, at construction contractor’s expense, a
timely written diagnosis of plant health by a certified arborist, should a dispute arise. An
arborist’s report shall indicate the reason for lack of vigor, potential remedies, if any, and
an estimate of the time required to regain vigor and specified size. Plants used for
replacement shall be of the same kind and size as specified and shall be furnished,
planted and fertilized as originally specified, unless otherwise directed in writing by City.
Developer shall require the cost of all repair work to existing improvements damaged
during replacements be borne by the construction contractor. Costs of replacement are
Non-Reimbursable Costs.

ARTICLE XXIV. RECORDS AND AUDITS

Retention of Records. Developer, consultants, contractors, and subcontractors shall
maintain data and records related to this Project and Agreement for a period of not less
than five (5) years following the Effective Date of this Agreement.

Audit of Records. At any time during normal business hours and as often as City deems
necessary, Developer and all contractors or subcontractors shall make available to City
for examination at reasonable locations within the City/County of San Diego all of the
data and records with respect to all matters covered by this Agreement. Developer and all
contractors or subcontractors shall permit City to make audits of all invoices, materials,
payrolls, records of personnel, and other data and media relating to all matters covered by
this Agreement. If records are not made available within the City/County of San Diego,
then Developer shall pay all City’s travel-related costs to audit the records associated
with this Agreement at the location where the records are maintained. All such costs are
Non-Reimbursable Costs.

24.2.1 Costs. Developer and Developer’s agents shall allow City to audit and examine
books, records, documents, and any and all evidence and accounting procedures
and practices that City determines are necessary to discover and verify all costs of
whatever nature, which are claimed to have been incurred, anticipated to be
incurred, or for which a claim for additional compensation or for Extra Work have
been submitted under this Agreement.
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ARTICLE XXV,  NOTICES

Writing. Any demand upon or notice required or permitted to be given by one Party to
the other Party shall be in writing.

Effective Date of Notice. Except as otherwise provided by law, any demand upon or
notice required or permitted to be given by one Party to the other Party shall be effective:
(1) on personal delivery, (ii) on the second business day after mailing by certified or
registered U.S. Mail, Return Receipt Requested, (iii) on the succeeding business day after
mailing by Express Mail or after deposit with a private delivery service of general use
(e.g., Federal Express) postage or fee prepaid as appropriate, or (iv) upon documented
successful transmission of facsimile.

Recipients. All demands or notices required or permitted to be given to City or
Developer shall be delivered to all of the following:

25.3.1 Director, Public Works Department
City of San Diego
525 B Street, Suite 750 (M.S. #908A)
San Diego, California 92101
Facsimile: (619) 533-5176

25.3.2 Director, Park and Recreation Department
City of San Diego
1945 8™ Avenue (M.S. #37C)
San Diego, California 92101
Facsimile: (619) 525-8220

25.3.3 Facilities Finance Manager, Planning Department
City of San Diego :
1010 Second Avenue, Suite 600 (M.S. #606F)
San Diego, California 92101
Facsimile: (619) 533-3687

25.3.4 SUNROAD ENTERPRISES
4445 Eastgate Mall, Suite 400
San Diego, California 9210128
Attn: Craig Bachmann
Facsimile No: (858) 362-8548

With a copy to:

Tom Story Consulting

8259 Laurelridge Rd.

San Diego, California 92120
Attn: Tom Story
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Mobile No: 858 229-5442

Change of Address(es). Notice of change of address shall be given in the manner set
forth in Article XXV,

ARTICLE XXVI. MEDIATION

Mandatory Mediation. If dispute arises out of, or relates to the Project or this
Agreement, or the breach thereof, and if said dispute cannot be settled through normal
contract negotiations, prior to the initiation of dny litigation, the Parties agree to attempt
to settle the dispute in an amicable manner, using mandatory mediation under the
Construction Industry Mediation Rules of the American Arbitration Association (AAA)
or any other neutral organization agreed upon before having recourse in a court of law.

Mandatory Mediation Costs. The expenses of witnesses for either side shall be paid by
the Party producing such witnesses. All other expenses of the mediation, including
required traveling and other expenses of the mediator (Mediator), and the cost of any
proofs or expert advice produced at the direct request of the Mediator, shall be borne
equally by the Parties, unless they agree otherwise.

Selection of Mediator. A single Mediator that is acceptable to both Parties shall be used
to mediate the dispute. The Mediator will be knowledgeable in construction aspects and
may be selected from lists furnished by the AAA or any other agreed upon Mediator. To
initiate mediation, the initiating Party shall serve a Request for Mediation on the
opposing Party. If the Mediator is selected from a list provided by AAA, the initiating
Party shall concurrently file with AAA a “Request for Mediation” along with the
appropriate fees, a list of three requested Mediators marked in preference order, and a
preference for available dates.

26.3.1 If AAA is selected to coordinate the mediation (Administrator), within fourteen
(14) calendar days from the receipt of the initiating Party's Request for Mediation,
the opposing Party shall file the following: a list of preferred Mediators listed in
preference order after striking any Mediators to which they have any factual
objection, and a preference for available dates. If the opposing Party strikes all of
initiating Party's preferred Mediators, opposing Party shall submit a list of three
preferred Mediators listed in preference order to initiating Party and
Administrator. Initiating Party shall file a list of preferred Mediators listed in
preference order, after striking any Mediator to which they have any factual
objection. This process shall continue until both sides have agreed upon a
Mediator.

26.3.2 The Administrator will appoint or the Parties shall agree upon the highest,

mutually preferred Mediator from the individual Parties' lists who is available to
serve within the designated time frame.
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26.3.3 If the Parties agree not to use AAA, then a Mediator, date and place for the
mediation shall be mutually agreed upon.

Conduct of Mediation Sessions. Mediation hearings will be conducted in an informal

- manner and discovery will not be allowed. All discussions, statements, or admissions will

be confidential to the Party's legal position. The Parties may agree to exchange any
information they deem necessary.

26.4.1 Both Parties must have an authorized representative attend the mediation. Each
representative must have the authority to recommend entering into a settlement.
Fither Party may have attorney(s) or expert(s) present. Upon reasonable demand,
either Party may request and receive a list of witnesses and notification whether
attorney(s) will be present.

26.4.2 Any agreements resulting from mediation shall be documented in writing. All
mediation results and documentation, by themselves, shall be “non-binding” and
inadmissible for any purpose in any legal proceeding, unless such admission is
otherwise agreed upon, in writing, by both Parties. Mediators shall not be subject
to any subpoena or liability and their actions shall not be subject to discovery.

ARTICLE XXVII. MISCELLANEOUS PROVISIONS
Not Used

Construction Documents. Construction Documents include, but are not limited to:
construction contract, contract addenda, notice inviting bids, instructions to bidders, bid
(including documentation accompanying bid and any post-bid documentation submitted
prior to notice of award), the bonds, the general conditions, permits from other agencies,
the special provisions, the plans, standard plans, standard specifications, reference
specifications, requests for proposals/qualifications (including all related evaluation
documents for “Design/Build” solicitations) and all modifications issued after the
execution of the construction contract.

Headings. All article headings are for convenience only and shall not affect the
interpretation of this Agreement.

Gender & Number. Whenever the context requires, the use herein of (i) the neuter
gender includes the masculine and the feminine genders, and (ii) the singular number
includes the plural number.

Reference to Paragraphs. Each reference in this Agreement to a Section refers, unless
otherwise stated, to a Section of this Agreement.
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Incorporation of Recitals. All Recitals herein are true and correct to the Parties’ best
knowledge and belief, and are fully incorporated into this Agreement by reference and
are made a part hereof.

Covenants and Conditions. All provisions of this Agreement expressed as either
covenants or conditions on the part of City or Developer shall be deemed to be both
covenants and conditions.

Integration. This Agreement and all Exhibits and references incorporated into this
Agreement fully express all understandings of the Parties concerning the matters covered
in this Agreement. No change, alteration, or modification of the terms or conditions of
this Agreement, and no verbal understanding of the Parties, their officers, agents, or
employees shall be valid unless made in the form of a written change agreed to in writing
by both Parties or a written amendment to this Agreement agreed to by both Parties. All
prior negotiations and agreements are merged into this Agreement.

Severability. The unenforceability, invalidity, or illegality of any provision of this
Agreement shall not render any other provision of this Agreement unenforceable, invalid,
or illegal. ‘

Drafting Ambiguities. The Parties acknowledge they each have been fully advised by
their own counsel with respect to the negotiations, terms, and conditions of this
Agreement. This Agreement shall not be construed in favor of or against either Party by
reason of the extent to which each Party participated in the drafting of the Agreement.

Conflicts Between Terms. If an apparent conflict or inconsistency exists between the
main body of this Agreement and the Exhibits, the main body of this Agreement shall
control. If a conflict exists between an applicable federal, state, or local law, rule,
regulation, order, or code and this Agreement, the law, rule, regulation, order, or code
shall control. Varying degrees of stringency among the main body of this Agreement, the
exhibits, and laws, rules, regulations, orders, or codes are not deemed conflicts, and the
most stringent requirement shall control. Each Party shall notify the other immediately
upon the identification of any apparent conflict or inconsistency concerning this
Agreement.

Prompt Performance. Time is of the essence of each covenant and condition set forth in
this Agreement.

Good Faith Performance. The Parties shall cooperate with each other in good faith, and
assist each other in the performance of the provisions of this Agreement.

Further Assurances. City and Developer each agree to execute and deliver such
additional documents as may be required to effectuate the purposes of this Agreement.
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27.15 Exhibits. Each of the following exhibits referenced and attached to this Agreement is
fully incorporated herein by reference.

Exhibit A Depiction of Project

Exhibit B Legal Description of Project

Exhibit C Project Schedule

Exhibit D Estimated Project Costs

Exhibit E Project Schedule Obligations and Components
Exhibit F Meeting Requirements

Exhibit G Preconstruction and Progress Meeting Agenda
Exhibit H Procedure for Processing Change Orders
Exhibit I Consultant Provisions

Exhibit J Design and Construction Standards

Exhibit K Certification for Title 24/ADA Compliance

Exhibit L Approval of the General Development Plan, Construction Documents,
Cost Estimates

Exhibit M Construction Obligations

Exhibit N Certificate for a Drug-Free Workplace
Exhibit O Product Submittal and Substitution
Exhibit P Reserved

Exhibit Q Notification of Reimbursable Project
Exhibit R Reimbursement Request Form
Exhibit S Project Deliverables

Exhibit T Sample Capitalization Form

Exhibit U Typical Insurance Provisions
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Compliance with Controlling L.aw. Developer shall require its consultants, contractors,
subcontractors, agents, and employees to comply with all laws, statutes, resolutions,
ordinances, regulations, and policies of the federal, state, and local governments
applicable to this Agreement including California Labor Code sections 1720 through
1861 relating to the payment of prevailing wages, including, but not limited to, the
design, preconstruction, and construction phases of the Project. In addition, Developer
shall require its consultants, contactors, subcontractors, agents, and employees to comply
immediately with all directives issued by City or its authorized representatives under
authority of any laws, statutes, resolutions, ordinances, rules, regulations or policies.

Hazardous Materials. Hazardous Materials constitute any hazardous waste or hazardous
substance as defined in any federal, state, or local statute, ordinance, rule, or regulation
applicable to Property, including, without limitation the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, as amended (42 U.S.C. §§ 9601-
9675), the Resource Conservation and Recovery Act (42 U.S.C. §§ 6901-6992k), the
Carpenter Presley-Tanner Hazardous Substance Account Act (California Health and
Safety Code sections 25300-25395.15), and the Hazardous Waste Control Law
(California Health and Safety Code sections 25100-25250.25). Developer agrees to
comply with all applicable state, federal and local laws and regulations pertaining to
Hazardous Materials.

Jurisdiction, Venue, and Choice of Law. The venue for any suit or proceeding
concerning this Agreement, including the interpretation or application of any of its terms
or any related disputes, shall be in the County of San Diego, State of California. This
Agreement is entered into and shall be construed and interpreted in accordance with the
laws of the State of California.

Municipal Powers. Nothing contained in this Agreement shall be construed as a
limitation upon the powers of the City as a chartered city of the State of California.

Third-Party Relationships. Nothing in this Agreement shall create a contractual
relationship between City and any third-party; however, the Parties understand and agree
that City, to the extent permitted by law, is an intended third-party beneficiary of all
Developer’s contracts, purchase orders and other contracts between Developer and third-
party services. Developer shall incorporate this provision into its contracts, supply
agreements and purchase orders.

Non-Assignment. The Developer shall not assign the obligations under this Agreement,
whether by express assignment or by sale of the company, nor any monies due or to
become due, without City’s prior written approval. Any assignment in violation of this
Section shall constitute a Default and is grounds for immediate termination of this
Agreement, at the sole discretion of City. In no event shall any putative assignment create
a contractual relationship between City and any putative assignee.
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27.22

27.23

27.24

27.25

27.26

27.27

Successors in Interest. This Agreement and all rights and obligations created by this
Agreement shall be in force and effect whether or not any Parties to the Agreement have
been succeeded by another entity, and all rights and obligations created by this
Agreement shall be vested and binding on any Party’s successor in interest.

Independent Contractors. The Developer, any consultants, contractors, subcontractors,
and any other individuals employed by Developer shall be independent contractors and
not agents of City. Any provisions of this Agreement that may appear to give City any
right to direct Developer concerning the details of performing the work or services under
this Agreement, or to exercise any control over such performance, shall mean only that
Developer shall follow the direction of City concerning the end results of the
performance.

Approval. Where the consent or approval of a Party is required or necessary under this
Agreement, the consent or approval shall not be unreasonably withheld; however,
nothing in this Section shall in any way bind or limit any future action of the City
Council pertaining to this Agreement or the Project.

No Waiver. No failure of either City or Developer to insist upon the strict performance
by the other of any covenant, term, or condition of this Agreement, nor any failure to
exercise any right or remedy consequent upon a breach of any covenant, term, or
condition of this Agreement, shall constitute a waiver of any such breach of such
covenant, term or condition. No waiver of any breach shall affect or alter this Agreement,
and each and every covenant, condition, and term hereof shall continue in full force and
effect to any existing or subsequent breach.

Signing Authority. The representative for each Party signing on behalf of a corporation,
partnership, joint venture or governmental entity hereby declares that authority has been
duly obtained to sign on behalf of the corporation, partnership, joint venture, or entity and
agrees to hold the other Party or Parties hereto harmless if it is later determined that such
authority does not exist.

Remedies. Notwithstanding any other remedies available to City at law or in equity,
Developer understands that its failure to comply with the insurance requirements or other
obligations required by this Agreement, and/or submitting false information in response
to these requirements, may result in withholding reimbursement payments until
Developer complies and/or may result in suspension from participating in future city
contracts as a developer, prime contractor or consultant for a period of not less than one
(1) year. For additional or subsequent violations, the period of suspension may be
extended for a period of up to three (3) years.
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DUPLICATE

IN WITNESS WHEREOF, this agreement is executed bg :c?e Céty of San Diego, acting by and
through its Mayor, pursuant to Ordinance No. O- 20 1 , authorizing such
execution, and by Developer.

This Agreement was approved by the City Attorney this ‘fHo of ii)eaem Agp, 20 ﬂi, and this
date shall constitute the Effective Date of this Agreement.

THE CITY OF SAN DIEGO, a Municipal
Corporation

Dated: /; 9 /6 By: 1

Approved:

JAN I. GOLDSMITH, City Attorney

w7/l | L] st
\/\ .

SUNROAD CENTRUM PARTNERS, LP

Dated: 5\| 17 | Y | Byﬂ%
Title: fﬂglﬂ{/&”f. {;.{xr/"mr:)@,ﬁk C-'»]/) /ﬂ(_’/_/
/s 5%M»( f&/v‘ng/l/
Or.Dept: PLN
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EXHIBIT A

Depiction of Property

Go-Stalf M




EXHIBIT B

Legal Description of Property

Those portions of Parcels 13, 14 and 15 of Parcel Map No. 18972 per map thereof
recorded May 24, 2002 as File No. 2002-0444396, together with those portions of Parcels
1, 2 and 3 of Parcel Map No. 19312 per map thereof recorded September 3, 2003 as File
No. 2003-1073075, all being in the City of San Diego, County of San Diego, State of
California, described as follows:

COMMENCING at the southwest corner of said Parcel 1 of Parcel Map 19312, being a
point on the northerly 51 foot half-width sideline of Spectrum Center Boulevard as shown
on said Parcel Map 19312; thence North 89°56'40" East along said northerly sideline,
340.00 feet; thence leaving said northerly sideline at right angle bearing North 00°03'20”
West, 243.37 feet; thence North 45°03'20" West, 10.61 feet to the TRUE POINT OF
BEGINNING said point being the east end of a line parallel with and 250.87’ nhortherly from
said northerly sideline of Spectrum Center Boulevard; thence along said parallel line South
89°56'40”, West 268.00 feet; thence North 00°03'20" West, 120.25 feet to the beginning of
a non-tangent 50.00 foot radius curve, concave westerly, a radial line to said point bears
South 22°41"16" East; thence Northeasterly, Northerly and Northwesterly along the arc of
said curve through a central angle of 134°44°08”, an arc length of 117.58 feet; thence North
00°03'20" West, 120.25 feet; thence North 89°56'40" East, 268.00 feet; thence South
00°03'20” East 332.80 feet to the TRUE POINT OF BEGINNING.
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EXHIBIT C

Project Schedule

Response to the Request for Design Build Proposal

Interview of top responders & selection of consultant

Notice to proceed

Amended GDP approval by the Serra Mesa Recreation Council
Amended GDP approval through Park and Recreation Board
Production of Bridging documents (60% Design Development Drawings).
City review & preliminary approval of Bridging Documents
Advertisement for Design Build Bid .

Bid Award

Production of 90% Constructions Drawings

City review and approval of 90% CD’s

Construction

City walk-through and punch list

90 day maintenance period commences

City walk-through and punch list

Final walk-through

City acoeptance

Spring 2016
Spring 2016
Spring 2016

Summer 2016

Summer 2016
Summer 2016
Fall 2016

Fall 2016

Fall 2016

Fall 2016
Winter 2017
Winter 2017
Spring 2017
Spring/Summer 2017
Summer 2017
Summer 2017

Fall 2017



EXHIBIT D

Estimated Project Costs

Centrum Park Enhancements

1 Mobilization/Demobilization $ -
2 Grading $ 30,000
3 Soil Erosion / SWPPP $ 5,000
4 Drainage $ -
5 Water System' $ 3,300
6 Surface Improvements $ 44,000
7 Concrete Pavement $ 76,000
8 Utility Locater $ 250
9 Site Lighting $ -
10 Site Amenities $ 321,000
11 Site Furnishings $ 65,000
12 Park Signage $ 20,000
13 TIrrigation System $ 66,000
14 Landscape Items $ 140,600
15 A-Built Drawings $ 2,500
16 Construction Staking $ 13,200
17 Contingency $ -
18 General Conditions $ 89,500
19 City Permits and Processing $ 25,000
20 GDP Preparation $ 15,000
21 Professional Services $ 25,650
22 Bonds, Insurance $ 25,000
23 Interest $ 13,000
24 Administration $ 20,000
Project Total $ 1,000,000

D-1



EXHIBIT E

Project Schedule Obligations and Components

1. Developer’s Obligation. To the extent required by City, Developer shall provide, coordinate, revise, and
maintain the Project Schedule for all phases of the Project.

A.  Project Iniiiation. During Project initiation and design phases, Developer shall submit an updated
Project Schedule on a quarterly basis to City for approval.

B. Construction Phase. During Construction, Developer shall submit an updated Project Schedule
monthly to City and shall include:

i. Forecast data with the intended plan for the remainder of the contract duration.

ii. Actual data with indications of when and how much work and/or services was performed
(percent complete).

iii.  Logic changes or other changes required to maintain the Project Schedule.

2. Detail and Format. Unless otherwise directed by City, the Project Schedule shall include all phases of the
Project. It shall be in a precedence diagram format, plotted on a time-scaled calendar, detailed to activity
level, and shall include:

A.  IHdentification of design and construction activities and their sequence.
i. Work shall be divided into a minimum of 5 activities.

ii., Activities shall not exceed 21 calendar days in duration, except long lead procurement and
submittal activities or those accepted by City in writing.

iii.  Incorporate specific activity and time requirements.

iv.  Include 10 weather/delay days, commonly known as “rain days.” The late finish date shall be
the fully elapsed Contract Time. ‘

B.  Float Time. Show activities on their early dates with corresponding Total Float Time noted beside
them.

i. Project Schedule shall not include more than 40 calendar days of Float Time absent written City
approval,

C.  Milestones. Show milestones with beginning and ending dates.

i. Milestones shall include schematic plans, 60% design, 90% design, 100% design; bid opening;
Notice to Proceed; start construction; end construction; and Project Completion and Acceptance.

D.  Relationships. Show all appropriate definable relationships with separate explanation of constraints
and each start-start, finish-finish, or lag relationship. Relate all activities to each other and to the first
appropriate milestone.

Procurement. Show the procurement of major equipment and materials,

F. Submittals. Include all submittals required and identify the planned submittal dates, adequate review
time, and the dates acceptance is required to support design and construction.

3. Submittal. The Project Schedule shall be submitted to City on a computer disk in PRIMAVERA Suretrak
software.
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EXHIBIT F

Meeting Requirements

General Development Plan Phase. Developer shall coordinate the following meeting with its
officers, agents, and employees and the PWD Project Manager, as described in the most current
version of the Consultant’s Guide to Park Design and Development and Council Policy 600-33:

Project Program Meeting with staff

Recreation Council Meeting/Workshop #1 — Public Input

Conceptual Alternatives Meeting with staff

Recreation Council Workshop #2 — Public Input and Recommendation
Preferred General Development Plan (GDP)

Preliminary Meeting with Development Services

Park and Recreation Board Approval (requires draft CEQA document)

OHEZOw

Preconstruction Meeting. Developer shall conduct a preconstruction meeting with its officers,
agents, and employees and City. The purpose of this meeting is to discuss: (1) the Agreement
conditions, (2) Scope of Work clarifications, and (3) City policies, inspection requirements, and
procedures.

A.  Attendance. Developer shall ensure that its construction contractor and major subcontractors,
the Project Superintendent, and the City Inspection Team as set.forth in the Agreement, and
all other persons necessary as determined by Developer or City attend the preconstruction
meeting.

B.  Minutes. Developer shall take corresponding meeting minutes and distribute copies to all
attendees. _
C.  Agenda. Developer shall prepare and distribute the agenda identified in Exhibit H.

Progress and Special Meetings. Developer shall conduct progress meetings at dates and times
scheduled at the preconstruction meeting and as agreeable to the City and Developer with the
following necessary parties: Developer’s Construction Superintendent, Developer’s Project
Manager, Developer’s Design Consultant, City representatives including Asset Owning Department
representatives, the PWD Project Manager and the Resident Engineer.

A.  Agenda. Developer shall prepare and distribute the agenda identified in Exhibit H.

B.  As-Builts. Developer shall bring updated As-Builts and verify that the latest changes have
been made.

C.  Special Meetings. Special meetings shall occur at Project phases as required by the City’s
Resident Engineer.

D. Rescheduling. Progress and Special Meetings may be rescheduled if rescheduled
meeting times are convenient for all necessary parties, and Developer has given no
less than seven calendar days prior written notice of the rescheduled meeting.
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EXHIBIT G

Preconstruction, Progress, & Special Meeting Agenda

Preconstruction. The issues below should be made part of the Preconstruction Meeting Agenda, provided
however that the agenda may deviate depending on the circumstances that exist at that time.

1.1  Permits and utility issues, including telephone, cable, gas, and electric. RE to announce to Developer
that franchise companies may be working in the area of the Project and that coordination regarding
such a situation may need to be done.

1.2 Establish parking areas for construction employees and possibly patrons/others.
1.3 Developer’s payment procedure and forms.
1.4  Format for Request for Proposals (RFPs) using the sample in the back of the contract documents.

1.5  Collection of emergency numbers for off-hour emergencies from the prime (with an alternate contact
person).

1.6  Distribution and discussion of the construction schedule.
1.7  Procedure for maintaining the Project record documents.
1.8 Distribution of the Second Opinion Option Form,

1.9  Designation of persons authorized to represent and sign documents for the RE and Developer and the
respective communication procedures between parties.

1.10 Safety and first aid procedures including designation of Developer’s safety officer.
1.11 Temporary barricades, fencing, signs, and entrance and exit designations, etc.
1.12 Testing laboratory or agency and testing procedures.

1.13  Establish schedule for progress meetings.

1.14 Procedure for changes in work requested by Developer, notice to RE, timing, etc.
1.15 Procedure for changes in work requested by City.

1.16 Public safety.

1.17 Housekeeping procedures and Project site maintenance.

1.18 Protection and restoration of existing improvements.

1.19 Sanitation, temporary lighting, power, water, etc.

1.20 Procedure for encountering hazardous substances.

1.21 Any items requested by attendees of preconstruction meeting/open discussion.

Progress Meetings. The issues below should be made part of the Progress Meeting Agenda, provided however
that the agenda may deviate depending on the circumstances that exist at that time.
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2.1
2.2
2.3
24

2.5

2.6
2.7
2.8
29
2.10
2.11
2.12
2.13

Review progress of construction since the previous meeting.
Discuss field observations, problems, conflicts, opportunities, etc.
Discuss pre-planning opportunities.

Identify problems that impede planned progress and develop corrective measures as required to regain
the projected schedule; revise the schedule if necessary.

Discuss Developer’s plan for progress during the next construction period and the corresponding
inspections necessary.

Discuss submittal status.

Discuss request for information (RFI) status.

Progress of schedule.

Disputed items.

Non-conformance/non-compliance items.

New business of importance from any member of the meeting.
Deferred approvals and their coordination.

Discuss request for proposals, change orders, and progress payment status.

Special Meetings.

3.1

32

33

34

3.5

Grading. Prior to grading the site, the RE shall call a grading mini-preconstruction meeting. This
meeting applies when surveying is being supplied by the City. The superintendent, the Developer’s
appropriate subcontractors, the RE, the City’s survey crew, and any appropriate consultants (if deemed
necessary by the RE) shall attend. Unless otherwise noted, the agenda will be to coordinate the staking,
reference markers, bearings, various site conditions, etc. as defined in the contract documents and any
necessary coordination of scope or scheduling between the respective parties.

Roofing. Upon completion of the roofing structural diaphragm and prior to installing flashing, and/or
any other roofing materials, the RE shall call a roof mini-preconstruction meeting. The superintendent,
the Developer’s appropriate contractors, the RE, any City representative deemed appropriate by the
RE, the roof suppliers manufacturer’s representative, and any appropriate consultants (if deemed
necessary by the RE) shall attend. The agenda will be to coordinate the flashing, caulking, sealing, and
different roofing materials and/or contractors on site with the various field conditions.

Landscaping. Upon completion of the grading and prior to the installation of any landscaping
equipment, supplies, etc., the RE shall call a landscaping mini-preconstryction meeting. The
superintendent, the Developer’s appropriate contractors, the RE, any City representative deemed
appropriate by the RE, and any appropriate consultants (if deemed necessary by the RE) shall attend.
The agenda will be to coordinate all landscape materials, plant and irrigation coverage, visual planting
procedures, etc. and/or contractors on site with the various field conditions.

Mini-Preconstruction Meeting, Prior to the installation of any mechanical, electrical, plumbing, and
sprinkler system equipment, the Developer shall call a mini-preconstruction meeting. The
superintendent, the Developer’s appropriate contractors, the RE, any City representative deemed
appropriate by the RE, and any appropriate consultants (if deemed necessary by the RE) shall attend.
The intent of this meeting is to ensure that the prime contractor is adequately coordinating the space of
the facility so as to not impede the visual integrity of the overall product.

Qther. Upon appropriate notice to other parties, the RE may call special meetings at times agreed to by
all parties involved.



EXHIBIT H

Procedure for Processing Change Orders

Forms Required. All Change Orders shall be in writing on the appropriate City form and must be

approved or rejected by City in writing as provided in Section 3, below, and delivered to Developer.

Written Approval of Change Orders. Change Orders that will not result in an increase in the

Estimated Cost may be approved by the RE. If a requested Change Order would result in an increase
in the Estimated Cost, approval of the Change Order shall require City Council approval.

Process for Approval of Change Orders. Developer shall notify the RE in writing of the need for a

Change Order. A Change Order must indicate whether the change will result in any change to the
Estimated Cost, Project Schedule, or Project quality established during the design and submittal
review process.

3.1

32

Resident Engineer Approval. If the Change Order request does not result in an increase in the
Estimated Cost, the RE shall either approve or reject the Change Order in writing within
fourteen (14) calendar days of receiving Developer’s written notice, provided Developer has
submitted complete documentation substantiating the need for such Change Order. If City fails
to respond to Developer’s written notice within the fourteen (14) calendar days, the Change
Order request shall automatically be deemed denied.

City Council Approval. For Change Orders not subject to Section 3.1 above, City Council
approval is required. In such cases, once a Change Order is preliminarily accepted by the
appropriate City staff, City staff shall process the Change Order along with any required
amendments to the Financing Plan and this Agreement as a 1472 (Request for Council Action).
At a hearing on such Request for Council Action, City Council may either approve or reject
such Change Orders. Council Approval shall not be subject to the fourteen (14) calendar day
response time set forth above in Section 3.1. Furthermore, nothing in this Agreement shall
compel the City Council to take any particular action.
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EXHIBIT I

Consultant Provisions

Third Party Beneficiary. The City of San Diego is an intended third party beneficiary of this contract. In addition, it is
expected that upon completion of design and payment in full to Consultant by Developer, the City will become the owner
of the Project design and work products, and City shall be entitled to enforce all of the provisions of this contract as if it
were a party hereto. Except as expressly stated herein, there are no other intended third party beneficiaries of this contract.

Competitive Bidding. Consultant shall ensure that all design plans and specifications prepared, required, or
recommended under this Agreement allow for competitive bidding, Consultant shall design such plans or specifications so
that procurement of services, labor or materials are not available from only one source, and shall not design plans and
specifications around a single or specific product, piece of major equipment or machinery, a specific patented design, or a
proprietary process, unless required by principles of sound engineering practice and supported by a written justification
that has been approved in writing by the City of San Diego. Consultant shall submit this written justification to the City of
San Diego prior to beginning work on such plans or specifications. Whenever Consultant recommends a specific product
or equipment for competitive procurement, such recommendation shall include at least two brand names of products that
are capable of meeting the functional requirements applicable to the Project.

Professional Services Indemnification. Other than in the performance of design professional services which shall be
solely as addressed in Sections 4 and 5 below, to the fullest extent permitted by law, Consultant shall defend (with legal
counsel reasonably acceptable to the City), indemnify and hold harmless the City and its officers, agents, departments,
officials, and employees (Indemnified Parties) from and against all claims, losses, costs, damages, injuries (including,
without limitation, injury to or death of an employee of Consultant or its subcontractors, agents, subagents and
consultants), expense and liability of every kind, nature and description (including, without limitation, incidental and
consequential damages, court costs, attorney’s fees, litigation expenses and fees of expert consultants or expert witnesses
incurred in connection therewith and costs of investigation) that arise out of, pertain to, or relate to, directly or indirectly,
in whole or in part, any services performed under this Agreement by Consultant, any subcontractor, anyone directly or
indirectly employed by them, or anyone they control. Consultant’s duty to defend, indemnify, protect and hold harmless
shall not include any claims or liabilities arising from the active negligence, sole negligence or willful misconduct of the
Indemnified Parties. As to Consultant’s professional obligations, work or services involving this Project, Consultant
agrees to indemnify and hold harmless the City of San Diego, and its agents, officers and employees from and against any
and all liability, claims, costs, and damages, including but not limited to, attorney’s fees, losses or payments for injury to
any person or property, caused directly or indirectly from the negligent acts, errors or omissions of Consultant or
Consultant’s employees, agents or officers. This indemnity obligation shall apply for the entire time that any third party
can make a claim against, or sue the City of San Diego for liabilities arising out of Consultant’s provision of services
under this Agreement.

Indemnification for Design Professional Services. To the fullest extent permitted by law (including, without limitation,
California Civil Code section 2782.8), with respect to the performance of design professional services, Design
Professional shall indemnify and hold harmless the City, its officers, and/or employees, from all claims, demands or
liability that arise out of, pertain to or relate to the negligence, recklessness, or willful misconduct of Design Professional
or Design Professional’s officers or employees.

Design Professional Services Defense. Parties will work in good faith to procure applicable insurance coverage for the
cost of any defense arising from all claims, demands or liability that arise out of, pertain to or relate to the negligence,
recklessness, or willful misconduct of Design Professional or Design Professional’s officers or employees.
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11,

12,

Enforcement Costs. Consultant agrees to pay any and all reasonable costs the City of San Diego may incur to enforce the
indemnity and defense provisions set forth in this Agreement.

Professional Liability Insurance. For all of Consultant’s employees who are subject to this Agreement, Consultant shall
keep in full force and effect, errors and omissions insurance providing coverage for professional liability with a combined
single limit of one million dollars ($1,000,000) per claim and two million dollars ($2,000,000) aggregate. Consultant shall
ensure both that (1) this policy’s retroactive date is on or before the date of commencement of the work to be performed
under this Agreement; and (2) this policy has a reporting period of three (3) years after the date of completion or
termination of this Agreement. Consultant agrees that for the time period defined above, there will be no changes or
endorsements to the policy that increases the City of San Diego’s exposure to loss.

Commercial General Liability (CGL) Insurance. Consultant shall keep in full force and effect, during any and all work
performed in accordance with this Agreement, all applicable CGL insurance to cover personal injury, bodily injury and
property damage, providing coverage to a combined single limit of one million dollars ($1,000,000) per occurrence,
subject to an annual aggregate of two million dollars ($2,000,000) for general liability, completed operations, and
personal injury other than bodily injury. Contractual liability shall include coverage of tort liability of another patty to pay
for bodily injury or property damage to a third person or organization. Contractual liability limitation endorsement is not
acceptable.

Insurance Policy Requirements. Except for professional liability insurance and Workers Compensation, the City of San
Diego and its respective elected officials, officers, employees, agents, and representatives shall be named as additional
insureds. Additional insured status must be reflected on additional insured endorsement form CG 20 10, or equivalent,
which shall be submitted to the City of San Diego. Further, all insurance required by express provision of this agreement
shall be carried only by responsible insurance companies that have been given at least an “A” or “A-* and “VII” rating by
AM BEST, that are licensed to do business in the State of California, and that have been approved by the City of San
Diego. The policies cannot be canceled, non-renewed, or materially changed except after thirty (30) calendar days prior
written notice by Consultant or Consultant’s insurer to the City of San Diego by certified mail, as reflected on an
endorsement that shall be submitted to the City of San Diego, except for non-payment of premium, in which case ten (10)

calendar days notice must be provided. Before performing any work in accordance with this Agreement, Consiilfant shall

provide the City of San Diego with all Certificates of Insurance accompanied with all endorsements.

Workers Compensation. For all of the Consultant’s employees who are subject to this Agreement and to the extent
required by the State of California, the Consultant shall keep in full force and effect, a Workers Compensation policy.
That policy shall provide a minimum or one million dollars ($1,000,000) of employers liability coverage, and the
Consultant shall provide an endorsement that the insurer waives the right of subrogation against the City of San Diego and
its respective elected officials, officers, employees, agents and representatives.

Compliance Provision. Consultant agrees, at its sole cost and expense, to perform all design, contract administration, and
other services in accordance with all applicable laws, regulations, and codes, including, but not limited to, the Americans
with Disabilities Act of 1990 (ADA) and title 24 of the California Code of Regulations as defined in Section 18910 of the
California Health and Safety Code (Title 24). Further, Consultant is responsible as designer and employer to comply with
all ports of the ADA and Title 24.

Maintenance of Records. Consultant shall maintain books, records, logs, documents and other evidence sufficient to
record all actions taken with respect to the rendering of services for the Project, throughout the performance of the
services and for a period of five (5) years following completion of the services for the Project. Consultant further agrees to
allow the City of San Diego to inspect, copy and audit such books, records, documents and other evidence upon
reasonable written notice. In addition, Consultant agrees to provide the City of San Diego with complete copies of final
Project design and construction plans and Project cost estimate.
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EXHIBIT J

Design and Construction Standards

Laws. Developer shall comply with all local, City, County, State, and Federal laws, codes and regulations, ordinances,
and policies, including, but not limited to, the following:

Permits. Development Services Department permits, hazardous material permits, Coastal Commission permits.
Building Codes. State and local Building Codes

The Americans with Disabilities Act (ADA) and Title 24 of the California Building Code (Title 24). It is
Developer’s sole responsibility to comply with all ADA and Title 24 regulations. See Developer Certification
attached as Exhibit L.

Environmental, Developer shall complete all environmental measures required by the California Environmental
Quality Act (CEQA), the National Environmental Policy Act (NEPA), and the local jurisdiction, including but not
limited to, implementation of mitigation measures, and conducting site monitoring.

Air, Water, and Discharge. Developer shall comply with the Clean Air Act of 1970, the Clean Water Act, and San
Diego Municipal Code Chapter 4, Article 3, Division 3 (Stormwater Management and Discharge Control).

ESBSSA. Developer shall comply with the Essential Services Building Seismic Safety Act, SB 239 & 132,

City Directives. Developer shall comply immediately with all directives issued by City or its authorized
representatives under authority of any laws, statutes, ordinances, rules, or regulations.

Standard Specifications. Developer shall comply with the most current editions of the following reference specifications
when designing and constructing the Project, including:

Green Book. Standard Specifications for Public Works Construction, including the Regional and City of San
Diego Supplement Amendments.

DOT. California Department of Transportation Manual of Traffic Controls for Construction and Maintenance
Work Zones.

City Standards. Developer’s professional services shall be provided in conformance with the professional standards of
practice established by City. This includes all amendments and revisions of these standards as adopted by City. The
professional standards of practice established by City include, but are not limited to, the following:

City of San Diego’s Drainage Design Manual
City of San Diego's Landscape Technical Manual
City of San Diego’s Street Design Manual
City of San Diego's Manual of Preparation of Land Dévelopmem‘ and Public Improvement Plans
City of San Diego's Technical Guidelines for Geotechnical Reports
City of San Diego Standard Drawings including all Regional Standard Drawings
. City of San Diego Data Standards for Improvement Plans
The City of San Diego Consultant’s Guide to Park Design and Development.
The City of San Diego Water Department Guidelines and Standards



EXHIBIT K

Certification for Title 24/ ADA Compliance

Centrum Park Enhancements

IHEREBY WARRANT AND CERTIFY that any and all plans and specifications
prepared for Centrum Park Enhancements shall meet all current California Building
Standards Code, California Code of Regulations, Title 24 and Americans with
Disabilities Act Accessibility Guidelines requirements, and shall be in compliance with
the Americans with Disabilities Act of 1990.

Dated: é/&//@
e




EXHIBIT L

Approval of General Development Plan, Construction
Documents., and Cost Estimates

UNLESS OTHERWISE DIRECTED BY THE CITY IN WRITING, DEVELOPER SHALL OBTAIN
APPROVAL OF THE GENERAL DEVELOPMENT PLAN (GDP), PLANS AND SPECIFICATIONS, AND
COST ESTIMATES IN THE MANNER IDENTIFIED BELOW:

1. Preparation of the GDP and GDP Cost Estimate, The Developer shall complete all tasks within City
Council Policy 600-33, Community Notification and Input for City-Wide Park Development Projects, in the
preparation of the GDP and a GDP Cost Estimate of the Project. The Project shall be consistent with all local,
state, and federal disabled access laws and requirements, as well as City’s Park and Recreation Department’s
current version of the Consultant’s Guide to Park Design and Development. The Project shall generally
include, but not be limited to, the types of Neighborhood Park components listed in Table RE-2 of the City’s
General Plan,

2. Final Review of the GDP ANDGDP Cost Estimate. The Developer shall diligently pursue approval of the
GDP through such committees, commissions, and/or council as have jurisdiction to approve the Project
(Discretionary Bodies). As a result of any presentation to, or any suggestion of, any Discretionary Body, PWD
Project Manager may request changes in the GDP, if applicable, and Developer shall direct the Consultant to
make those changes where the estimated cost of such changes does not exceed five percent (5%) of the
Estimated Project Cost. The GDP is subject to approval by the Park and Recreation Board. Upon final
recommendation from the Park and Recreation Board, the final approved GDP and GDP cost estimate shall be
formatted as identified in the most current edition of the Consultant’s Guide to Park Design and Development
and submitted to the PWD Project Manager.

3.  Preliminary Review of Plans and Specifications and Construction Cost Estimate. Developer shall obtain
City approval via the PWD Project Manager, in writing, of the Plans and Specifications prior to the solicitation
of bids for construction of the Project. Developer may request approval of preliminary Plans and
Specifications and a preliminary Construction Cost Estimate for individual phases of the Project prior to
bidding. PWD Project Manager will notify Developer in writing within thirty (30) Calendar Days following
receipt of the preliminary Plans and Specifications and preliminary Construction Cost Estimate of any City
request for modifications. If modifications are requested, Developer shall modify and resubmit the preliminary
Plans and Specifications and preliminary Construction Cost Estimate for PWD Project Manager’s approval,

4.  Final Review of Plans and Specifications and Final Construction Cost Estimate. Upon final approval of
the Plans and Specifications by the PWD Project Manager, Developer shall deliver to Development Services

Department (DSD) complete Plans and Specifications for permit issuance. Developer shall also require its
Consultant to prepare a final Construction Cost Estimate (Final Construction Cost Estimate) for the Project
based on the approved Plans and Specifications, which shall be subject to PWD Project Manager’s approval.
Approval shall not be unreasonably withheld. Final Plans and Specifications shall include City’s Standard
Drawings and Specifications as described in EXHIBIT J. If requested by DSD, Developer shall cause the
Consultant to make only such changes to the Plans and Specifications that are necessary to bring them into
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conformance with the approved GDP and all applicable local, state, and federal regulations when the
cumulative total of such changes would not increase the Final Construction Cost Estimate by more than five
percent (5%). If such changes would exceed five percent (5%) of the approved Final Construction Cost
Estimate, the changes to the Plans and Specifications shall be considered additive or deductive alternates in the
Bidding Documents, with the PWD Project Manager’s approval. Any redesign must be in substantial
conformance with the final approved GDP or the redesign shall require community input per Council Policy
600-33.

City Approval. Developer shall obtain City approval of the design, in writing, at GDP, 60% Design, and
100% Design, and Final Design.

A.  Condition Precedent. Approval of the GDP is a condition precedent to authorization to proceed with
subsequent work on the Project. City will notify Developer in writing within four weeks after receipt of
approved final GDP,

B.  Sixty (60) Percent Design. At 60% design, City will notify Developer in writing at each required stage of
design, of approval, or of request for modifications. If modifications are requested, Developer shall
modify and resubmit Design Documents for City approval.

C.  100% Percent Design. At 90% design, City will notify Developer in writing at each required stage of
design, of approval, or of request for modifications. If modifications are requested, Developer shall
modify and resubmit Design Documents for City approval.

D. Final Design. At final design, City will notify Developer in writing of approval.

Submittal of Plans, Specifications, and Final Construction Cost Estimate. Developer shall deliver to City
complete Plans, Specifications, and Final Construction Cost Estimate, consistent with the approved GDP, for
the construction of the Project, in accordance with Exhibit D (Project Schedule). If the PWD Project Manager
determines the Plans and Specifications are substantially consistent with the approved GDP, no amendment to
the GDP shall be required.

Citywide Review of 100% Plans. Specifications and Final Construction Cost Estimate. Plans and
Specifications shall include City’s standard drawings and specifications as described in Exhibit J. If requested
by City, Developer shall make changes to the Plans and Specifications, but Developer shall not be responsible
for implementing such changes if they would increase the Estimated Project Cost by more than 5%. In such a
case, the changes to the Plans and Specifications shall be considered additive or deductive bid alternates to the
Project.

Final Approval and Permit Review. City approval of the Plans, Specifications and Final Construction Cost
Estimate is a condition precedent to authorization to proceed with subsequent work on the Project.
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EXHIBIT M

Construction Obligations

Security, and Compliance, Developer shall be responsible for site safety, security, and

complzano«; with all related laws and regulations,

A,

Persons. Developer shall be fully responsible for the safety and security of its officers, agents, and
employees, City’s officers, agents, and employses, and thivd parties authorized by Developer to access.
the Project site,

Other. Developér is responsible for the Projéct, site, materials, equipmént, and all other incidentals
until the Projest. has been acceptéd by the City pursuant to Article I

Environment, Developer shall be responsible for the environmental consequences of the Project
construction and shall comply with all related laws and regulations, indluding, but not limited to, the
Clean Aif Act of 1970, the Clean Water Act, Executive, Order Nusmber 11738, and the Stormwater
Menagenient and Discharge Control Ordinance No. 0-17988, and any and all Best Management
Practios giridelines and pollution elfmination requitenients as may be established by the Enforcement
Official, Furthertore, the Developer shall prepaie and incorporate into the Construction Docusments b,
Stormwater Pollution Prevention Plait (SWPPP) o be iniplemented by the Developer during Project.
constructmn Where applicable, the SWEPP shall tomply with both the California Regional Water
Qua’hty Contirol Board Statewide Goneral Construction. Storm, Water permit and National Poflution
Discharge Elimination System permit tequirements and any riunicipal regulations adopted pursuant for
the permits;

Stie Access. City officers, agents and.employees have the right to enter the Project sits at atiy time;
however, City will endéavor to soordinate any entry with Developet..

Site Tours. Stte fours may be necessary throughout completfon of the Projeot, Dgav‘elgp‘er' shall allow
Cxty to conduct site tours from time to time as the City deems necessary. City will give Developer

noticé of a prospective tour and a motually agresable time shall be set, Developerds not obligated to
cofiduct tours or allow-access for fours when City fails to give prior notice,

Survevingand Testing. Developer shall ¢oordinate, perform, and c@mplete all surveyirg, matetials tesﬁng,
and special testing for the Profect at the Project site, as otherwise required by this Agreewient; dnd e required
under the State Building Code or-any other faw or reguilation, including:

A,

Enisting Conditions, Developer shall obtain all necessary soils investigation and conduet agronomlc
testing vequired for design of'the Project, The soils consultant shall prapare a statement that will be
included in the Bidding Documerits as to the nature of soils; ground water-conditions and &y other
information, conoerning the existing conditions of the site,




Utilitley, Developer shall provide all required information for fhe constinetiont or relocation of public or
private utility ficilitfes that must be constricted or relocated as-a result of this Projeét. Devéloper shall
file all of the requhed documents for the approval ofauthonhes having jurisdiction over the Project and
in obtaining the services of all utilities requited by the Project.

Geotechnical Information. Developer shall obtain all néoessary geotechhical iiformation requimd for the
design and construction of the. Project, The Project Bnpinesting Geologist and/or Praject Soils Engineer
{qualified R.CE, or R,G.E.) shall prepare4 statement that will be included i1 fhe Bidding Docutments; to
address existing geotoehnical-cohditiohs of the site that might affect constriiction,

Public Right of Way. All work, including, materials tewtmg, special testing, -and surveying to be conduoted in
the public right-of:way shall be coordinated with the City,

Al

Mueierinds Testing. Developer shiall pay for and coprdinale with Cify to have all material tests within the
public right-of-way and any-dsphalt paving completed by City's Material Testing Laboratory,

Surveying, Developer shall pay for and coordinate with City’s Survey Section all surveying required
within the public ight-of-way.

Followall Laws, Rules; and Regulations. Developer agrees to follow all City standards and regulations

while workifg in the public right-of-way, including butnof limited to, wiilizing propertraffic sontrol and
obtaining necessary permits.

Traffic Control, Developer shall address.all traffic control requirements for the Project including, if necessary,
separate traffic control plans, and/or notes,

A

B.

Inspections. Developet shall cvordinate any and all special inspeotions requiréd for sompliance with all State
‘Building Codes as specified in the Coritract Doguments:,

Repm*fs* Developer shall prcvade Eity-all spetial inspection répouts within seven (7) calendar daysof
ingpaetion. Developer shall repott all fatintes. of speolal inspections to Cxty

Remedjes. Remedies O sompliange sliall bs apptoved by Developer; Developer’s consultants,
City"s Developient Serviees Diépartmedit, afid City pepresontatives,

C’anceaiing Work, Priorto concehling woik; Developer shall obtaln approval of the work from the
following thres entities: 1) Fuginserinig & Capital Profects Dapiartment; 2 Development Services
Departrent; and 3) Specxai Inspecnons 48 required by all Blats Buildfng Codes and as provided i this
Agteemet, This approval is gentral appioval orily and in no way rélieves Déveloper of il sole
ret:ponsxblhtxes uridet this Agreementorary and all laws, codés, perinits or regulations, Developer shall
TulfL all rouirerhents of each of thesé three ehtitics.

Rights, Developér shall providé all required casementdocuments, including butnot limited to:

dedxcatlon, acquisitions, set asides, Strect veocations, abandonmerts, subotdinaiion agreements, and joinf use
agréeefients, as requited by City of San Diego Real Estate Assets Depértment requirements. Clty shall not
require Diveldper 16 provide any sasement dogninenits for land to which Developer does not have title;
however, Develpper shall ot xelinguish, sell of tiansfer titlé 1o ayoid any obligation underhis Section, this

Agtecment, the Publo Facilities Fifiancing Plans or any-applicable Development Agresment or other
entiflerent,
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10.

Permits, The Parties acknowledge the construction work to be performed o tlie Project by Developer in

oomplisnoe with this Agwemem is subject to the prior issuance of building, Tand development, and/or public

improvement permits-paid for and obtained by Developer. In the event that City, or any other governmental
agenoy, unreasonably refuses to issue the permit(s) necessary 1o authorize the wark to be performed or if the
permit(s) are unteasonably canceled or suspended, then Developer is relisved from its obligation to construct,
thoss inaprovements covered by the denial of said permit(s), and City shall reimburse Developer in
accordance with the terms of the Agreement for the wotkicompleted. AH plahs, specifications and
improvements completed to the date.of the detiial, suspension ot cancellétion of said permit(s) shall bevome
the propetty of City upon reimbursement as set forfliabove,

Maintenance. Developer shall maintain and be responsiblé for the Project site uniil Acceptance of the
Projeot, including ongoing erosion preventicn measures, Unless stated otherwise in the Agreement, upon
Acceptance of the Project, City shall be responsible for all maintenance of Prdject site.

Drug-Free Workplace, Developer agrogs 1o corply with the City’s réquirements in Couneil Pohcy 100-17,
“DRUG-FREE WORKPLACE,™ adopted by Sani Diego Resolition R-277952 and incorporated into this
Agreoment by this referenice, Deyeloper shall certify to the City fliat it will providesa drug-free workplace by
submitting a Developer Certification for a Drug-Free Workplace form (Exhibit Q).

A, Developer Notice to Employees, Developer shall publish a statement notifying employees that the

unlawfu} manufacture; distribution, dispensation, possession, or use of'a controlled substance is
prohibited ih the work place, and specifying the actions that will be taken against employess for
viclations of the prohibition.

B, Diug-Free Awdreness Program. Developer shall establish a drug-ffes awareness program to tnform
employets about all.of the following;

i Thadangesof drug abise tn the work place.

il.  The poliey of maintaining a drug free work place..

i, Availabledrup counseling, rehabilitation, and employee assistance programs.

iv.  The penaltissthat may be imposed-upon.employees for drug abuse violations.

v.  Taddition to Seétion 10,A above, the Developer shall post the drugsfiee policy in a prominent
place.

C. Dave?Ope; s dgreements, Developer farther certifies that each contract for consultant or contrastor

gervices for this Pioject shall contain language that binds the consultant.or conteactor to comply with the
provisions of Section 10 “Drug-Free Workplace,” asxequired by Sections 2.A(1) through (3) of Couneil
Policy 100~17, Consultants and contractors.shall be individually responsible for their bwn drug-free work.
place progiam.




EXHIBIT N

Certification for a Drug-Free Workplace

PROJECT TITLE: Centrum Park Enhancements

I hereby certify that I am familiar with the requirement of San Diego City Council Policy
No. 100-17 regarding Drug-Free Workplace, and that Sunroad Centrum Partners has in
place a drug-free workplace program that complies with said policy. I further certify that
each subcontract agreement for this Project contains language that indicates the
Subconsultants/Subcontractors agreement to abide by the provisions of Sections 2.A(1)
through (3) of Council Policy 100-17 as outlined.

Printed Name DC’"‘ F—/ / X /l.

Title ?O‘*QMJP@«MJ% S 002 C‘«J -

Date éﬂ/ 2\/ 7 Wﬁ KMW
/]
ot Sun/m—d(/

CpnArnnn
ﬁ/_{_n&f's) 1’10

“



EXHIBIT O

Product Submittal and Substitution

1. Product Submittal. Prior to the bidding process, Developer shall submit for City approval a list of products intended for use
in the Project. Upon Developer’s completion of Plans and Specifications, City will review and approve products specified
therein. Developer shall provide City a copy of each submittal for City approval throughout the duration of construction within
twenty (20) Calendar Days of Developer’s receipt of submittal. Approval is general approval only and in no way relieves
Developer of its sole responsibilities under this Agreement or any and all laws, codes, permits, or regulations.

2. Substitutions, Developer shall submit all requests for product substitutions to City in writing within thirty (30) Calendar Days
after the date of award of the construction contract. After expiration of the thirty (30) calendar days, City will allow
substitution only when a product becomes unavailable due to no fault of Developer’s contractor. City shall review substitution
requests within thirty (30) Calendar Days of submission of such requests. Developer agrees that City requires Consultant’s
input and as such Developer shall coordinate a seven (7) calendar review by its Consultant.

A. Substantiate Request. Developer shall include with each substitution request complete data that substantiates that the
proposed substitution conforms to requirements of the Contract Documents.

B.

C.

3. Samples.

Developer Representations. By submitting a substitution request, Developer is representing to City all of the following:
(a) Developer has investigated proposed product and determined that in all respect the proposed product meets or
exceeds the specified product; (b) Developer is providing the same warranty for the proposed product as was available
for the specified product; (c) Developer shall coordinate installation and make any other necessary modifications that
may be required for work to be complete in all respects; and (d) Developer shall waive any claims for additional costs
related to the substituted product, unless the specified product is not commercially available.

Separate Written Request. City will not consider either substitutions that are implied in the product data submittal
without a separate written request or substitutions that will require substantial revision of construction contract
documents. :

A. Postage. Samples shall be sent to Developer’s office, postage prepaid.
Review. Developer shall furnish to City for review, prior to purchasing, fabricating, applying or installing, two (2)
samples (other than field samples) of each required material with the required finish.

B.

i,

ii.

iii.

iv.

Where applicable, all samples shall be 8” x 10” in size and shall be limited in thickness to a minimum consistent
with sample analysis. In lieu thereof, the actual full-size item shall be submitted.

Developer shall assign a submittal number, Developer shall include with each submission a list of all samples sent, a
statement as to the usage of each sample and its location in the Project, the name of the manufacturer, trade name,
style, model, and any other necessary identifying information.

All materials, finishes, and workmanship in the complete building shall be equal in every respect to that of the
reviewed sample.

City will return one submitted sample upon completion of City review.

Developer’s or Developer’s agents’ field samples shall be prepared at the site. Affected finish work shall not
commence until Developer or Developer’s agents have been given a written review of the field samples.
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EXHIBIT P

NOT USED
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EXHIBIT Q

Notification of Reimbursable Project

Pursuant to Section 12.1.1 of the Reimbursement Agreement with Centrum Park Enhancements
in the Kearny Mesa Community, adopted pursuant to City Council Resolution/Ordinance No.
[INSERT Number] and executed on [INSERT Date], Sunroad Centrum Partners hereby notifies
the City of San Diego that work will begin on Centrum Park Enhancements in the Kearny Mesa
community on or about [Insert Date Work is Scheduled to Begin].

This Notification of Reimbursable Project form shall be submitted with the Project’s
construction permit application to the City’s Development Services Department prior to
commencement of any work on construction Project No. [INSERT PTS Number], Development
Services Deposit Account No. [INSERT Account Number].

The Developer shall add the following note above the title block on the construction plan cover
sheet, and on all sheets where subject to reimbursement:

REIMBURSABLE PROJECT: Centrum Park Enhancements, [INSERT Financing Plan
Project No.].

This note is required to be submitted with the application for the Project’s construction permit.

Sunroad Centrum Partners,
LP

By:

[Insert Title]

Dated:
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EXHIBIT R

Reimbursement Request Form

0 | change Order Request | No. ] o [ l Invoice Approval Request | Mo,
Project Name PEFP Project No: '

Project Manager Date Requested

Requested by Date Approval Requested

Scope of Work Covered by Submittal:

3

{uise siparate torm Jor additional items)

Total Requested for this Submittal

lustification for Change/Extra
tmpacts, Adds, Deducts, Schedule Impacts, ste

Dt Developer Title/Signature

*| hureby teriify that this leformation is true and aceursie and & not part bl & previoudly spprored submital

Date — Field ' ﬁsp;ﬂér ﬁﬁéfstmamfe
Division
This work Is within and pertalns divectly to the limits of the approved profect and the guantity Is consistent with meosiirements

of work Instolled in the field,
Comments:

Dnte Consultant | Printed Name/Signature

We hove reviewed this request with respect 1o the Developers Reimbursement Agreement and industry practices ond have the
Jollowing recommendations:

7 ltems are recommended for approval
. Previ
Total Recommended Amount =
L7 Htems i are not recommended for approval. <Comments>
Dste Facllities Printed Nome fSignatute
Financing

The relmburserment request items noted abowve are accepted and considered reimbursoble os presented.
Comments:

# pprproval denobs the seceptabilivy bf ehunge unter the relmbursement agreement. Relmbursement & oontingent uponwark scceptance by Ciey.
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EXHIBIT S

Project Deliverables

General Development Plan (GDP) Documents. Developer shall consult with City to ascertain requirements of the
Project and to prepare the GDP in accordance the with the current version of the City’s “Consultant’s Guide to Park
Design and Development”

Construction Documents. Developer shall provide, based on the approved GDP documents, Plans and Specifications
setting forth in detail the requirements for construction of the Project, including the necessary bidding information.
The Plans and Specifications shall be in accordance with City’s most current drawing format as outlined in City of
San Diego’s Manual of Preparation of Land Development and Public Improvement Plans, as described in EXHIBIT L
and be in an electronic format acceptable to the City.

Surveys. Developer shall provide all surveying services required for the design of this Project in accordance with all
applicable legal regulations, the Technical Guidelines produced by the California Council of Civil Engineers & Land
Surveyors under the title “A Guide to Professional Surveying Procedures,” and the City of San Diego Engineering
and Capitol Projects Department’s “Data Standards for Improvement Plans,” August 2004,

Utility Location Requests. Along with initial submission of Plans and Specifications, Developer shall furnish copies
of the Service and Meter Location Request and all utility companies’ verifications.

Cost Estimate. Developer shall provide a construction cost estimate based on the Plans and Specifications.

H, G, & E Reports. Developer shall provide hydrologic, geotechnical, environmental documents, and other related
documents or reports as required by City.

As-Builts. Developer shall provide As-Builts.

i, As-Builts shall show by dimension accurate to within one (1) inch, the centerline of each run of conduits and
circuits, piping, ducts, valves, and other similar items as determined by City, both concealed and visible,
Developer shall clearly identify the item by accurate note such as “cast iron drain,” galvanized water, etc.
Developer shall clearly show, by symbol or note, the vertical location of the item (“under slab,” “in ceiling,”
“exposed,” etc.), and make all identification sufficiently descriptive that it may be related reliably to the
specification. Developer shall thoroughly coordinate all changes on the As-Builts making adequate and proper
entries on each page of specifications and each sheet of drawings and other documents where entry is required
to properly show the change.

ii, Developer shall include all of the following on the As-Builts:
a. Depth of foundation in relation to finished first floor.

b. Horizontal and vertical locations of underground utilities and appurtenances, with references to
permanent surface improvements.

c. Locations of internal utilities and appurtenances, with references to visible and accessible features of the
structure. '
d. Field changes of dimensions and details.
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e. Changes authorized by approved proposal requests, construction change orders, discussion with City
that resulted in any change/deviation from City's program, specifications, approved plans, equipment or

materials.
f. Details not issued with original contract drawings, design/build plans, deferred approvals, etc.
g Upon completion of work, obtain signature of licensed surveyor or civil engineer on the Project record

set verifying layout information.

h. Show locations of all utilities on-site with size, and type of pipe, if different than specified, and invert
elevations of pipe at major grade and alignment changes.

i The title “AS-BUILTS” in 3/8” letters.

iii.  Developer shall maintain a set of “red line” As-Builts at the Project site for reference. Developer shall ensure
that changes to the As-Builts are made within twenty-four hours after obtaining information, Changes shall be
made with erasable colored pencil (not ink or indelible pencil), shall clearly describe the change by note (note
in ink, colored pencil or rubber stamp) and by graphic line, shall indicate the date of entry, shall circle the area
or areas affected and, in the event of overlapping changes, use different colors for each change.

As-Graded Reports. Developer shall submit the City approved As-Graded Report summarizing the results of the
observations and testing of grading operations.

Signed Grading and/or Public Right-of-Way Permit. The Developer shall submit the signed grading and/or public
right-of-way permit.

Operation and Maintenance Manuals. Developer shall submit all Operation and Maintenance manuals prepared in the
following manner:

i In triplicate, bound in 8%2 x 11 inch (216 x 279 mm) three-ring size binders with durable plastic covers prior to
City's Final Inspection.

ii, A separate volume for each system, including but not limited to mechanical, electrical, plumbing, roofing,
irrigation, and any other system as determined by City, with a table of contents and index tabs in each volume
as follows: :

a. Part 1: Directory, listing names, addresses, and telephone numbers of Developer’s agents, suppliers,
manufacturers, and installers.

b. Part 2: Operation and Maintenance Instructions, arranged by specification division or system. For each
specification division or system, provide names, addresses and telephone numbers of Developer’s
agents, suppliers, manufacturers, and installers. In addition, list the following: 1) appropriate design
criteria; 2) list of equipment; 3) parts list; 4) operating instructions; 5) maintenance instructions,
equipment; 6) maintenance instructions, finishes; 7) shop drawings and product data; and 8) warranties.

Capitalization Form. The Developer shall submit all required capitalization information in a form acceptable to the
Facilities Financing Project Manager.

Certificate of Occupancy/Property Transfers. The Developer shall submit any required certificates of occupancy
and/or property transfers.
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EXHIBIT T

Sample Capitalization Form:

Capitalization Form to be completed by Developer initially upon receipt of Substantial
Completion Letter (90%) from PWD Engineering, City Engineering Department. Capitalization
Form to be updated upon final completion of Project (100%) to reflect all verified project costs

Capitalization Cost Breakdown
For Developer Built Reimbursable Public Projects-Uncompleted

1} Project Title/Location: 5) Pemnit Number:
2) Project (PTS} Number: £) Substantial Completion Letter Date:
3} Intornal Order Number: 7) As-Bullt Date:
4) Drawing Number: 8) Public Fatllitles Financing Plan Ref. #.
Relmb. Agreement Resolution #:
TABLE A, Date Approved:
)] (2) (3) 4 (5) (6)
Asset Quantity Unit Total
Item Description Cotle # Measurement Cost *

Roadways ROAD SF

Sldewalk SIDE| SF
Curb & Gutter SIDE LF
Gurb Ramps SIDE Each
Medizng SIDE SF
Alieys ALLY] SF
Traffic Signals TRAF Each
‘StreetLights STRT Each
‘Guard@ns STRT LF
Vehlcular/Wildife BRDG SF
Padesirlan BROG SF

Stom Dratns STRM LE
N

Channels & Culverts CHA L.F
Other (Speci| —

INERASTRUCTURE |
Parkgrounds
Picnlc Shelier

Playground
Recreation Center

Comfort Stations
Park Lighting
Pool PARK |Eaen
Bike Path or Multi-Use Trails PATH LE
Parking Lot LOTS SF
sy

DOTHER {Uist
Pedestrian Lighted Crosswalk TRAF
Fire Station various
Library
Polics Station

Total Project Cost - 3 -

) CERTIFY THAT TO THE BEST OF MY KNOWLEDGE, THE INFORMATION . Name/Thle Contact No.
{PROVIDED ON THIS CARITALIZTION FORM 18 TRUE AND ACGURATE
REGARDING THE CITY ACQUIRED INFRASTRUCTURES, 3 Prepared by:
PRINTNAME, . TITLE:

SIGNATURE;____~ DATE;

Clty Use Only-Forward Original to Facilities Financing for Distribution

* Project soft cost for adiministration, engintering, design, etc, should be Copy Compuolier's Office - CIP Fixed Assel Accountant
fi using the p ge of hard cost for each cost category, Copy Street Division

Copy. Development Servicas Depariment —
112612015




EXHIBIT U

Typical Insurance Provisions

Types of Insurance. At all times during the term of this Agreement and for so long as the Agreement
requires, Developer shall maintain insurance coverage as follows:

1.1

1.2

1.3

14

Commercial General Liability. Developer shall provide at its expense a policy or policies of
Commercial General Liability (CGL) Insurance written on an ISO Occurrence form CG 00 01 07
98 or an equivalent form providing coverage at least as broad and which shall cover liability
arising from premises and operations, XCU (explosions, underground, and collapse) independent
contractors, products/completed operations, personal injury and advertising injury, bodily injury,
property damage, and liability assumed under an insured’s contract (including the tort liability of
another assumed in a business contract). There shall be no endorsement or modification of the
CGL Insurance limiting the scope of coverage for either “insured vs. insured” claims or
contractual liability. Developer shall maintain the same or equivalent CGL Insurance as described
herein for at least ten (10) years following substantial completion of the work. All costs of defense
shall be outside the policy limits. The Policy shall provide for coverage in amounts not less than
the following: (i) General Annual Aggregate Limit (other than Products/Completed Operations) of
two million dollars ($2,000,000); (i) Products/Completed Operations Aggregate Limit of two
million dollars ($2,000,000); (iii) Personal Injury Limit one million dollars ($1 000,000); and (iv)
Each Occurrence one million dollars ($1,000,000).

Commercial Automobile Liability. For all of Developer’s automobiles used in conjunction with
the Project including owned, hired and non-owned automobiles, Developer shall keep in full force
and effect, a policy or policies of Commercial Automobile Liability Insurance written on an ISO
form CA 00 01 12 90 or a later version of this form or equivalent form providing coverage at least
as broad in the amount of one million dollars ($1,000,000) combined single limit per occurrence,
covering bodily injury and property damage for owned, non-owned and hired automobiles (“Any
Auto”). All costs of defense shall be outside the policy.

Architects and Engineers Professional Liability. For all of Developer’s employees who are subject
to this Agreement, Developer shall keep in full force and effect, or Developer shall require that its
architect/engineer(s) of record keep in full force and effect errors and omissions insurance
providing coverage for professional liability with a combined single limit of one million dollars
(§1,000,000) per claim and two million dollars ($2,000,000) annual aggregate. Developer shall
ensure both that (i) this policy retroactive date is on or before the date of commencement of the
Project; and (ii) this policy has a reporting period of three (3) years after the date of completion or
termination of this Contract. Developer agrees that for the time period defined above, there will be
no changes or endorsements to the policy that increases the City's exposure to loss.

Worker’s Compensation. For all of Developer’s employees who are subject to this Contract and to
the extent required by the State of California, Developer shall keep in full force and effect, a
Workers’ Compensation Insurance and Employers’ Liability Insurance to protect Developer
against all claims under applicable state workers’ compensation laws. The City, its elected
officials, and employees will not be responsible for any claims in law or equity occasioned by the
failure of the Developer to comply with the requirements of this section. That policy shall provide
at least the Statutory minimums of one million dollars ($1,000,00) for Bodily Injury by Accident
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for each accident, one million dollars ($1,000,000) for Bodily Injury by Disease each employee,
and a one million dollars ($1,000,000) for Bodily Injury by Disease policy limit. Developer shall
provide an endorsement that the insurer waives the right of subrogation against the City and its
respective elected officials, officers, employees, agents and representatives.

1.4.1  Prior to the execution of the Agreement by the City, the Developer shall file the
following signed certification:

“T am aware of the provisions of Section 3700 of the Labor Code which requires
every employer to be insured against liability for worker’s compensation or to
undertake self-insurance, in accordance with the provisions of that code, and I will
comply with such provisions before commencing the performance of the work of
the Contract.”

Builder’s Risk. To the extent commercially available, Developer shall provide a policy of “all
risk” Builders Risk Insurance. Developer shall add City and its respective elected officials,
officers, employees, agents, and representatives to the policy as additional named insureds or loss
payees, to the extent such insurance is commercially available, Developer shall also add its
construction contractor, and the construction contractor’s subcontractors to the policy as additional
named insureds or loss payees, to the extent such insurance is commercially available. The
insurance may provide for a deductible which shall not exceed fifty thousand dollars ($50,000). It
shall be Developer’s responsibility to bear the expense of this deductible. The Builders Risk
coverage shall expire at the time such insured property is occupied by City, or a Notice of
Completion is filed, whichever occurs first.

2. Endorsements Required. Each policy required under Section 1, above, shall expressly provide, and an
endorsement shall be submitted to the City, that:

2.1

Additional Insureds. Except as to Architects and/or Engineers professional liability insurance and
Workers Compensation, the City of San Diego and its respective elected officials, officers,
employees, agents, and representatives shall be named as additional insureds.

2.1.1 Commercial General Liability. The policy or policies must be endorsed to include as an
Insured the City of San Diego and its respective elected officials, officers, employees,
agents, and representatives. The coverage for Projects for which the Engineer’s Estimate
is one million dollars ($1,000,000) or more shall include liability arising out of: (i)
Ongoing operations performed by you or on your behalf, (ii) Your products, (iii) Your
work, including but not limited to your completed operations performed by you or on
your behalf, or (iv) premises owned, leased, controlled, or used by you; the coverage for
Projects for which the Engineer’s Estimate is less than one million dollars ($1,000,000)
shall include liability arising out of: (i) Ongoing operations performed by you or on your
behalf, (ii) Your products, or (iii) premises owned, leased, controlled, or used by you;
Except that in connection with, collateral to, or affecting any construction contract to
which the provisions of subdivision (b) of Section 2782 of the California Civil Code
apply, these endorsements shall not provide any duty of indemnity coverage for the
active negligence of the City of San Diego and its respective elected officials, officers,
employees, agents, and representatives in any case where an agreement to indemnify the
City of San Diego and its respective elected officials, officers, employees, agents, and
representatives would be invalid under subdivision (b) of Section 2782 of the California
Civil Code. In any case where a claim or loss encompasses the negligence of the Insured
and the active negligence of the City of San Diego and its respective elected officials,
officers, employees, agents, and representatives that is not covered because of California
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Insurance Code Section 11580.04, the insurer's obligation to the City of San Diego and its
respective elected officials, officers, employees, agents, and representatives shall be
limited to obligations permitted by California Insurance Code Section 11580.04.

2.1.2 Commercial Automobile Liability Insurance. Unless the policy or policies of Commercial
Auto Liability Insurance are written on an ISO form CA 00 01 12 90 or a later version of
this form or equivalent form providing coverage at least as broad, the policy or policies
must be endorsed to include as an Insured the City of San Diego and its respective elected
officials, officers, employees, agents, and representatives, with respect to liability arising
out of automobiles owned, leased, hired or borrowed by or on behalf of the Developer;
except that in connection with, collateral to, or affecting any construction contract to
which the provisions of subdivision (b) of Section 2782 of the California Civil Code
apply, this endorsement shall not provide any duty of indemnity coverage for the active
negligence of the City of San Diego and its respective elected officials, officers,
employees, agents, and representatives in any case where an agreement to indemnify the
City of San Diego and its respective elected officials, officers, employees, agents, and
representatives would be invalid under subdivision (b) of Section 2782 of the California
Civil Code. In any case where a claim or loss encompasses the negligence of the Insured
and the active negligence of the City of San Diego and its respective elected officials,
officers, employees, agents, and representatives that is not covered because of California
Insurance Code Section 11580.04, the insurer's obligation to the City of San Diego and
its respective elected officials, officers, employees, agents, and representatives shall be
limited to obligations permitted by California Insurance Code Section 11580.04.

Primary and Non-Contributory. The policies are primary and non-contributing to any insurance or
self-insurance that may be carried by the City of San Diego, its elected officials, officers,
employees, agents, and representatives with respect to operations, including the completed
operations if appropriate, of the Named Insured. Any insurance maintained by the City of San Diego
and its elected officials, officers, employees, agents, and representatives shall be in excess of
Developer’s insurance and shall not contribute to it.

Project General Aggregate Limit. The CGL policy or policies must be endorsed to provide a
Designated Construction Project General Aggregate Limit that will apply only to the work
performed under this Agreement. Claims payments not arising from the work shall not reduce the
Designated Construction Project General Aggregate Limit. The Designated Construction Project
General Aggregate Limit shall be in addition to the aggregate limit provided for the products-
completed operations hazard.

Written Notice. Except as provided for under California law, the policies cannot be canceled, non-
renewed or materially changed except after thirty (30) calendar days prior written notice by
Developer to the City by certified mail, as reflected in an endorsement which shall be submitted to
the City, except for non-payment of premium, in which case ten (10) calendar days notice shall be
provided.

The words “will endeavor” and “but failure to mail such notice shall impose no obligation or
liability of any kind upon the company, its agents, or representatives” shall be deleted from all
certificates.

U-2



(0-2016-162)

ORDINANCE NUMBER 0- 20713 (NEW SERIES)

DATE OF FINAL PASSAGE  AUG 10 2016

AN ORDINANCE OF THE COUNCIL OF THE CITY OF
SAN DIEGO AUTHORIZING A REIMBURSEMENT AND
PARK DEVELOPMENT AGREEMENT FOR CENTRUM
NEIGHBORHOOD PARK ENHANCEMENTS IN THE
KEARNY MESA COMMUNITY.

WHEREAS, on or about June 4, 2008, in accordance with Vesting Tentative Map No.
329293 for the Sunroad Centrum Residential Project, Developer and the City entered into a Park
Development Agreement for Centrum Neighborhood Park (Park Development Agreement),
approved by San Diego City Council Resolution No. R-303725. The Park Development
Agreement estimated Developer would expend $1,600,000 for development of the Centrum

Neighborhood Park General Development Plan (GDP) and design and construction of the 2.0-

acre Centrum Neighborhood Park. On August 9, 2010, City approved an assignment of the Park
Development Agreement to SPUS05 Wood Kearny Mesa, LLC; and

WHEREAS, on May 3, 2012, the San Diego City Planning Commission adopted
Resolution No. 4793-PC2 approving Planned Development Permit No. 905832 and granting
Vesting Tentative Map No. 905834 for the Sunroad Centrum Residen&ial Phases 3-5, which
authorized development of 677 residential units, and included Planned Devel 0§ment Permit

Condition #35 requiring ad hoc park fees of $4,981,631 for the population-based park land

required for the project’s residents; and
WHEREAS, on November 19, 2015, the San Diego Planning Commission adopted
Resolution No. PC-4748 approving Planned Development Permit No.1470611, an Amendment

to Planned Development Permit No. 905832 for Sunroad Centrum Residential Phases 3-5,
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allowing in Condition 11 that up to $1,000,000 of the ad hoc park fees for Phase 5 would be used
for enhancements to Centrum Park instead of Hickman Field; and

WHEREAS, Developer now proposes to amend the Centrum Neighborhood Park GDP to
include park enhancements including but not limited to shade structures, picnic areas, seating
areas, dog parks, and additional play amenities, and to design and construct the enhancements
(Project) through community input as outlined in Council Policy 600-33; ahd

WHEREAS, if Developer constructs the Project in addition to paying its $1,000,000 ad
hoc park fee for the Project, the City wbuld no longer be able to spend the $1,000,000 fees for
the purpose for which they were collected. The Parties therefore desire to enter into this
Agreement to allow Developer to complete the Project and be reimbursed for all eligible costs up
to a maximum of $1,000,000; and

'~ WHEREAS, under San Diego City Charter section 99, a two-thirds vote of the Council is
required for passage of this ordinance; NOW, THEREFORE,

BE IT ORDAINED, by the Council of the City of San Diego, as follows:

Section 1. That the Mayor is authorized to execute, for an on behalf of the City, a
Reimbursement and Park Development Agreement with Sunroad Centrum Partners, LP, for
enhancements to Centrum Neighborhood Park and an associated amendment to the Centrum
Neighborhood Park General Development Plan, in the Kearny Mesa community, on file in the

Office of the City Clerk as Document No. OO- 20713 (Agreement), under the térms

and conditions set forth in this Agreement.
Section 2. That the Chief Financial Officer is authorized to expend an amount not to
exceed $1,000,000 from CIP No. RD-16005, Centrum Park Neighborhood Park Iimprovements,

Fund No. 200636, Developer’s Contribution Fund-CIP, for enhancements to Centrum
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Neighborhood Park and an associated amendment to the Centrum Neighborhood Park General
Develop1vnent Plan, contingent upon the Chief Financial Officer furnishing one or more
certificate(s) certifying that funds necessary for expenditure are, or will be, on deposit in the City
Treasury.

Section 3. That the Chief Financial Officer is authorized upon advice from the
administering department, to transfer excess funds, if any, to the appropriate reserves.

Section 4. That San Diego Municipal Code section 22.3202 and Council Policy 300-07,
Council Policy 100-10, and Administrativel Regulation 25.60, regarding consultant services
selection, are hereby waived with respect with the following consultants: (1) Schmidt Design
Group for landscape architecture.

Section 5. That a full reading of this ordinance is dispensed with prior to passage, a
written copy having been made available to the Council and the public prior to the day of its
passage.

Section 6. That this ordinance shall take effect and be in force on the thirtieth day from

and after its final passage.

APPROV}!ED: JAN 1. GOLDSMITH, City Attorney

I

[

By L
Inée:%’.)mntvéét
Deputy City Attorney

IBL: mm

July 1, 2016
Or.Dept: Planning
Doc. No.: 1316134
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I hereby certify that the foregoing Ordinance was passed by the Council of the City of
San Diego, at this meeting of AUG ¢ 2 2016

ELIZABETH S. MALAND
City Clerk

Approved: (? / g / / é

(date) KEVIN L. FAU CONER Mayor

Vetoed:

(date) KEVIN L. FAULCONER, Mayor
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Passed by the Council of The City of San Diego on AUG 0 2- 2016 , by the following vote:

Councilmembers Yeas Nays - Not Present Recused
Sherri Lightner IZ/ 0 [] U
Lorie Zapf 0 ] % 0
Todd Gloria % ] L] ]
Myrtle Cole JZ [] [ [J
Mark Kersey )Z 0] 0 O
Chris Cate /12( ] 0 ]
Scott Sherman /B/ ] ] [
David Alvarez ,ET 0 [] ]
Marti Emereld /(Z{ [] i []
Date of final passage AUG 10 2016
. KEVIN L. FAULCONER
AUTHENTICATED BY: Mayor of The City of San Diego, California.

: ELIZABETH S. MALAND
(Seal) City Clerk of The Cy' of San Diego, California.

By (’/7/2% m%ﬁ@‘) , Deputy

I HEREBY CERTIFY that the foregoing ordinance was not finally passed until twelve calendar days
had elapsed between the day of its introduction and the day of its final passage, to wit, on

JUL 1 9 2016 ,land on AUG 1 0 2018

I FURTHER CERTIFY that said ordinance was read in full prior to passage or that such reading was
dispensed with by a vote of five members of the Council, and that a written copy of the ordinance was made
available to each member of the Council and the public prior to the day of'its passage.

ELIZABETH S. MALAND

7%
A

(Seal) ' City Cledk of The \C%(/San Diego, California.
' . By At WVO%/L , Deputy

Office of the City Clerk, San Diego, California

Ordinance Number O- 20 % 13




Passed by the Council of The City of San Diego on August 2, 2016, by the following

vote:
YEAS: LIGHTNER, GLORIA, COLE, KERSEY, CATE, SHERMAN,
ALVAREZ, EMERALD.
NAYS: NONE.
NOT PRESENT: ZAPF.
RECUSED: NONE.
AUTHENTICATED BY:
KEVIN L. FAULCONER
Mayor of The City of San Diego, California
ELIZABETH S. MALAND
City Clerk of The City of San Diego, California

(Seal)

By: _Jeannette 1. Santos, Deputy

I HEREBY CERTIFY that the above and foregoing is a full, true and correct copy of
ORDINANCE NO. 0-20713 (New Series) of The City of San Diego, California,

I FURTHER CERTIFY that said ordinance was not finally passed until twelve calendar days had
elapsed between the day of its introduction and the day of its final passage, to wit, on

July 19, 2016 and on August 10, 2016.

I FURTHER CERTIFY that said ordinance was read in full prior to passage or that such reading
was dispensed with by a vote of five members of the Council, and that a written copy of the
ordinance was made available to each member of the Council and the public prior to the day of
its passage.
ELIZABETH S. MALAND
City Clerk of The City of San Diego, California

(SEAL)

BY%m% Vit , Deputy
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