SAN DIEGO ETHICS COMMISSION REVIEW OF THE CITY’S
Ethics Ordinance

PROPOSED AMENDMENTS

Rev. May 8, 2013

Chapter 2: Government
Article 7: Elections, Campaign Finance and Lobbying
Division 35: Ethics Ordinance

§27.3503 Definitions

Each word or phrase that is defined in this Division appears in the text of this Division
in italicized letters. Except as otherwise provided herein, the terms and provisions of
this Division shall have the meanings and shall be interpreted in accordance with the
applicable definitions and provisions of the Political Reform Act of 1974, as amended
(California Government Code sections 81000 through 91014) and the regulations of the
California Fair Political Practices Commission, as amended. For purposes of this
Division, the following definitions shall apply:

Gift means any payment that confers a personal benefit on the recipient, to the extent
that consideration of equal or greater value is not received and includes a rebate or
discount in the price of anything of value unless the rebate or discount is made in the
regular course of business to members of the public. Any person, other than a
defendant in a criminal action, who claims that a payment is not a gift by reason of
receipt of consideration has the burden of proving that the consideration received is of

equal or greater value. The value of a gift shall be as determined by title 2, section
18946 of the California Code of Regulations.

High Level Filer means the Mayor, the members of the City Council, the City Attorney,

City-Manager; the City Treasurer, Gity-Auditer; the City Comptroller, the Chief

Operating Officer, the Chief Financial Officer, the Chief Investment Officer,
Investment Officers, members of the Planning Cemmissioners Commission, members

of the Funds Commission, members of the Retirement Board, members-of the-San
Piego-DataProcessing-CorporationBoeard; members of the Defined Contribution Plan
Board, the-Ethies-Commissionand any candidate for an elective office of the City, and
any other individual whose position is governed by California Government Code
sections 87200 through 87210.

Local Code Filer means any City Board member, any consultant, and any employee of
the City, except for classified employees, who is required to file a statement of
economic interests pursuant to a conflict of interest code adopted by the City Council.
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Ministerial act means an act that does not require a City Official to exercise discretion
concerning any outcome or course of action. For purposes of this Division, a decision

on private land development made pursuant to Process 1 as described in Chapter 11 of
the Municipal Code is a ministerial act.

Municipal Decision inelades: means any governmental decision that is not a ministerial
act.

§27.3515 Disclosure Of Behested Payments

(@) A City Official who is an elected High Level Filer shall file a Fair Political

Practices Commission Form 803 Behested Payment Report if any person makes
one or more payments totaling $5,000 or more for a legislative, governmental, or

charitable purpose at the behest of the official. A payment is made at the behest of
an official if it is requested, solicited, or suggested by the official, or otherwise
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§27.3520

made in cooperation, consultation, coordination with, or at the consent of, the
official.

(b) The City Official shall file the Form 803 with the City Clerk within thirty calendar
days following the date on which a payment causes the total payments made by
that person at the behest of the official to reach or exceed $5,000 in the same
calendar year.

(c) Once a person has reached the $5,000 threshold during a calendar year, each

subsequent behested payment by that person in any amount during the same
calendar year must be reported to the City Clerk on a Form 803 within thirty
calendar days.

(d) A payment behested by a City Official includes a payment behested by his or her
agent or employee on behalf of the official.

(e) This section shall be interpreted in a manner consistent with the provisions of
California Government Code section 82015(b)(2)(B)(iii) and title 2, section
18215.3 of the California Code of Regulations.

Restrictions on Benefits to Filers

For the purposes of this section, a benefit offered to, solicited by, or accepted by, a
Filer includes any benefit offered to, solicited by, or accepted by any member of a
Filer’s immediate family, except as provided in section 27.3525¢e}. Subject to the
exceptions set forth in section 27.3525, Filers are subject to the following restrictions
with regard to their acceptance of benefits:

(a) Itis unlawful for a High Level Filer to accept gifts from a single source in any
calendar year with a total value of more than $320 $440. This gift threshold is
subject to adjustment in accordance with the provisions of section 27.3521.

(b) Itis unlawful for a High Level Filer to accept an honorarium.

(¢) Itis unlawful for a High Level Filer to accept a loan that exceeds $250 at any
given time from a City Official or City employee.

(d) Itis unlawful for a High Level Filer to accept a loan that exceeds $250 at any
given time from a restricted source.

(e) Itis unlawful for an elected High Level Filer to accept a loan that exceeds $500
unless:

(1) The loan is made in writing and clearly states the terms of the /loan; and

(2) The loan document includes the names of the parties to the loan agreement,
as well as the date, amount, interest rate, and term of the loan; and

(3) The loan document includes the date or dates when payments are due and
the amount of the payments.
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§27.3521

§27.3522

I“; tﬂ;i; ;tM;;‘ srreres SO EE! ) Eﬁméi SreRpense: “l“ " .““E s

() It is unlawful for a Local Code Filer to accept gifts from any single source in any
calendar year with a total value of more than $320 $440 if the Local Code Filer
would be required to report the receipt of the gift from that source on his or her
statement of economic interests. This gift threshold is subject to adjustment in
accordance with the provisions of section 27.3521.

@(g) It is unlawful for a Local Code Filer to accept an honorarium from any
restrieted-sonree-orfrom-any-other source if that individual would be required to
report the receipt of income or gifts from the source of the honorarium on his or
her statement of economic interests.

&)(h) It is unlawful for any person to offer, or for any Filer to solicit or accept, any
benefit with the intent that the Filer will be influenced thereby in the performance
of any official act.

Adjustment of Gift Limitations

The gift limitation amounts set forth in section 27.3520(a) and ¢g) (f);seetion
273525 Dand-seetion 27356 HbX}S) are intended to be consistent with the
California gift limitation amount amended biannually by the California Fair Political
Practices Commission. Notwithstanding the dollar amounts set forth in section
27.3520(a) and €& (f), seetion273525(h(-and-seetion 27356 Hb)S); the gift
limitation amount for this Division shall be the same as set forth in title 2, section
18940.2 of the California Code of Regulations.

Acceptance of Benefits

(a) A benefit is “accepted” when the recipient knows that he or she has either actual
possession of the benefit or takes any action exercising direction or control over
the benefit.

(b) In the case of a rebate or discount, a benefit is “accepted” when the recipient
knows that the rebate or discount is not made in the regular course of business to
members of the public.

(c) Discarding a benefit does not negate receipt or acceptance of the benefit, except

when the benefit is a pass or ticket and-subjectto-the-exception—setforth-in-section
2735256y that has not been used or transferred to another person.

(d) Turning a benefit over to another person does not negate receipt or acceptance of
the benefit.
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§27.3525 Exceptions to Restrictions on Benefits
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(a) All exceptions relating to gifts, loans, honoraria, and travel expenses contained in
the Political Reform Act of 1974, as amended, including but not limited to
California Government Code sections 82028 and 89501 through 89506, and the
regulations of the California Fair Political Practices Commission, as amended,
including but not limited to Regulations 18930 through 18961, are hereby adopted
by reference and incorporated into the City of San Diego Ethics Ordinance as if
fully set forth herein.

(b) For purposes of subsection (a), any exception not applicable to a gift, loan,
honorarium, or travel expense from a lobbyist, lobbying firm, or lobbyist
employer registered with the State of California shall also not apply to a gift, loan,

honorarium, or travel expense from a lobbvist, lobbving firm, or organization
lobbyist registered with the City.

§27.3550 Lobbying Activities of Former City Officials

(a) Itis unlawful for any former City Official who received compensation from the
City to work on a particular project during his or her City service to engage in
direct communication with the City, for compensation, with regard to any pending
application for discretionary funding or discretionary entitlements before the Ciry
relating to that particular project on behalf of any person other than a Public
Agency for a one year period immediately following termination of service with
the City.

(1) For purposes of this section, “work on a particular project” means to take
part personally and substantially in the project by rendering a decision,
approval, or disapproval; by making a formal written recommendation; by
conducting an investigation; by rendering advice on a significant basis; or
by using confidential information.

(2) For purposes of this section, “project” means any matter where a private
business has made an application to the City for discretionary funding or

Page 9 of 14



(b)

(©

(d)

©)

discretionary entitlements, or where the City exercises discretion to enter
into a lease, agreement, or contract with a private business.

It is unlawful for any former City Official, for compensation, to knowingly
counsel or assist any person other than a Public Agency in connection with an
appearance or communication in which the former City Official is prohibited from
engaging pursuant to subsection (a) for a one year period immediately following
termination of service with the City.

As a means of facilitating compliance with subsections (a) and (b) in instances
where long-term projects may change in character and scope over time and where
large projects have discrete components or phases, any former City Official may
seek a written determination from the Ethics Commission regarding whether
prospective direct communication on a particular project would constitute a
violation of this section.

It is unlawful for any former City Official to engage in direct communication for
the purpose of lobbying the City if all of the following circumstances apply:

(1) the former City Official served as a City Official within the previous twelve
months; and

(2) the former City Official received compensation from the City for his or her
service as a City Official; and

(3) the former City Official is receiving compensation from a private business to
engage in the direct communication with the City.

The prohibitions contained in subsections (a), (b), and (d) shall not apply:

(1) to prevent a former City Official from making or providing a statement,
based on the former City Official’s own special knowledge in the particular
area that is the subject of the statement, provided that no compensation is
thereby received other than that regularly provided for by law or regulation
for witnesses;

(2) to prevent any former City Official from representing himself or herself, or
any member of his or her immediate family, in their individual capacities, in
connection with any matter pending before the City;

(3) tothe activities of any former City Official who is an elected or appointed
officer or employee of any Public Agency, or a consultant of any Public
Agency, when that former City Official is solely representing that agency in
his or her official capacity as an officer, employee, or consultant of the
agency;

(4) to any ministerial action. A ministerial action is one that does not require a

City Official to exercise discretion concerning any outcome or course of
action; of
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(5) toany individual appearing as a speaker at, or providing written statements
that become part of the record of a Public Hearing-; or

(6) to any communication among attorneys representing a party or potential
party to pending or actual litigation brought by or against the City or City
agent, officer, or employee.

)(f) The exceptions in subsections (e)(1), (5), and (6) and-in-subsection{H do not

apply to any former City Official who, within one year of terminating City
employment, was an elected City Official or served as the City’s City Manager

Chief Operating Officer.

§27.3551 Future Employment of City Officials

(a)

(b)

(©

It is unlawful for any City Official to make, participate in making, or use his or
her official position to influence a decision involving the interests of a person
with whom he-er-she the City Official, or a member of the City Official’s
immediate family, is seeking, negotiating, or securing an agreement concerning
future employment.

It is unlawful for any person who has a matter pending before the City to
negotiate, directly or indirectly, knowingly or willfully, the possibility of future
employment of a City Official, or a member of the City Official’s immediate
family, if that City Official whe is making, participating in making, or using his or
her official position to influence, a decision concerning that matter.

The prohibitions set forth in subsections (a) and (b) do not apply to a City
Official’s prospective employment with a public agency.

§27.3560 Financial Interest in Contract

(a)

(b)

It is unlawful for any City Official to be financially interested in any contract
made by them in their official capacity.

It is unlawful for any contract to be made by the City Council or any board or

commission established by the City Council if any individual member of the body
has a financial interest in the contract.
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(c) Any City Official with a remote interest in a prospective contract of the City
must disclose the existence of the remote interest to the body of the board which
the City Official is a member if that board has any role in creating, negotiating,
reviewing, or approving the contract; and the City Official must abstain from
influencing or participating in the creation, negotiation, review, or approval of the
contract.

(d) This section shall be interpreted in a manner that is consistent with California
Government Code sections 1090 through 1099. In this regard, these provisions of
state law are hereby adopted by reference and incorporated into the City of San
Diego Ethics Ordinance as if fully set forth herein.

§27.3561 Disqualification of City Officials in Municipal Decisions Affecting Economic
Interests
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(b)

(c)

It is unlawful for a City Official to make, participate in making, or in any way use

his or her official position to influence a municipal decision in which he or she
knows or has reason to know he or she has a disqualifying financial interest.

A City Official has a disqualifying financial interest in a municipal decision if that

municipal decision will have a reasonably foreseeable material financial effect,
distinguishable from the effect on the public generally, directly on the City
Official or his or her immediate family, or on any of their economic interests in
business entities, real property, sources of income, sources of gifts, or their own
personal finances.

This section shall be interpreted in a manner that is consistent with the provisions
of California Government Code sections 87100 though 87105 and title 2, sections
18700 through 18709 of the California Code of Regulations. In this regard, these

provisions of state law are hereby adopted by reference and incorporated into the

City of San Diego Ethics Ordinance as if fully set forth herein.

§27.3562 Disqualification of City Officials in Municipal Decisions Involving Benefactors

(a)

(b)

©

It is unlawful for any City Official to participate in any municipal decision where
a party to the municipal decision has, within the previous twelve months, given
the City Official, promised to give the City Official, or acted as an intermediary
for the City Official to have, an opportunity for compensation.

For purposes of this section, opportunities for compensation provided to a City
Official include opportunities for compensation provided to the City Official’s
immediate family. When such an opportunity for compensation is provided to a
member of the City Official’s immediate family, the City Official shall not
participate in a municipal decision involving a party to the municipal decision
unless the City Official had no knowledge or involvement in securing the
opportunity for compensation.

This section does not apply to opportunities for compensation provided by a
public agency.

§27.3564 Misuse of City Position or Resources

(a)

It is unlawful for any City Official to use his or her position or prospective
position, or the power or authority of his or her office or position, in any manner
intended to induce or coerce any person to provide, directly or indirectly,
anything of value which shall accrue to the private advantage, benefit, or
economic gain, of the City Official or his or her immediate family. As used in this
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(b)

(©

(d)

(e

®

section, the term “private advantage, benefit, or economic gain” means any
advantage, benefit, or economic gain, distinct from that enjoyed by members of
the public without regard to official status or not resulting naturally from lawful
and proper performance of duties. A City Official engages in a prohibited use of
his or her official position or prospective position when he or she engages in
activities other than in the lawful and proper performance of his or her City duties.

It is unlawful for any City Official to engage in campaign-related activities, such
as fund-raising, the development of electronic or written materials, or research,
for a campaign for any elective office using City facilities, equipment, supplies, or
other City resources.

It is unlawful for any perser City Official to induce or coerce, or attempt to
induce or coerce any other person to engage in any activity prohibited by
subsections (a) and (b).

It is unlawful for any City Official to engage in outside employment during any
hours he or she is receiving compensation to engage in City business.

It is unlawful for any current or former City Official to use or disclose to any
person any confidential information he or she acquired in the course of his or her
official duties, except when such disclosure is a necessary function of his or her
official duties.

Nothing in this section shall prohibit the use of City resources to provide
information to the public about the possible effects of any bond issue or other
ballot measure relating to City activities, operations, or policies, provided that:
(1) the use of public resources is otherwise legally authorized; and

(2) the information provided constitutes a fair and impartial presentation of

relevant facts to aid the electorate in reaching an informed judgment
regarding the bond issue or ballot measure.
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