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REPORT TO THE PLANNING COMMISSION
DATE ISSUED: September 16, 2016 REPORT NO. PC10-088
ATTENTION: Planning Commission, Agenda of October 7, 2010

SUBJECT: ORDINANCE TO PROTECT SMALL AND NEIGHBORHOOD BUSINESSES -
AMENDMENTS TO THE LAND DEVELOPMENT CODE TO REQUIRE A SITE DEVELOPMENT
PERMIT WITH ADDITIONAL REQUIRED FINDINGS AND AN ECONOMIC AND COMMUNITY
IMPACT ANALYSIS REPORT FOR SUPERSTORE DEVELOPMENT. PROCESS 5

APPLICANT: City Council Committee on Land Use and Housing
SUMMARY:

Issue: Should the Planning Commission recommend approval to the City Council of the proposed
amendments to the Land Development Code to require a Site Development Permit with additional

- required findings and an Economic and Community Impact Analysis Report for superstore
development?

Staff Recommendation: Recommend that the City Council approve the proposed amendments.

Environmental Review: The adoption of an ordinance in which the term superstore is defined, and
the requirement for a Site Development Permit (Process Level Four) for a superstore is established
(with additional supplemental findings and the requirement for an Impact Analysis Report) is not
subject to CEQA pursuant to CEQA Guidelines Section 15060(c)(2). The ordinance would neither
allow nor prohibit any additional development to occur, Rather, with respect to superstore
development, it would impose an additional requirement that the impacts to the surrounding
neighborhood be specifically analyzed in an economic and community impact analysis report and
would require the decision maker to make additional findings before approving a site development
permit for a superstore development. Subsequent development projects subject to the ordinance, if
adopted, would be discretionary and subject to CEQA review.

Community Review: The proposed ordinance will be presented to the Community Planners
Committee on September 28, 2010. Staff will advise the Planning Commission of the outcome of
that meeting at the hearing.

BACKGROUND:

On May 26, 2010, Councilmember Todd Gloria issued a memorandum regarding a proposed ordinance to
protect small and neighborhood businesses and attached a draft of a proposed ordinance to that
memorandum. The memo noted that “neighborhoods throughout the City of San Diego rely on healthy



commercial districts to add vibrancy and improve the quality of life in the community. The importance of
these districts, including small businesses, is recognized by the City throughout the General Plan and related
planning documents, and the City and Redevelopment Agency have directed significant resources to renew
and revitalize many of these commercial areas.” The memo expressed a concern that “supercenters have
been shown to undermine the usability of local commercial centers, generate increased levels of traffic, and
increase the potential for neighborhood blight.”

On June 23, 2010, the Land Use and Housing Committee (Committee) discussed Councilmember Gloria’s
proposed legislation related to addressing potential threats to the City’s small and neighborhood businesses
posed by superstores. At the hearing, The Committee discussed the potential amendments to the San Diego
Municipal Code that would require a Site Development Permit (SDP), supplemental SDP findings, and the
preparation of an economic and community impact analysis report for proposed superstore development
projects, and directed the City Attorney’s office to provide a legal analysis and draft ordinance for
consideration.

The City Attorney’s office has prepared an ordinance (the Ordinance) and provided the requested legal
analysis. The purpose of the Ordinance is to preserve the economic viability of neighborhood commercial
centers which could be negatively impacted by superstores that could draw sales away from the traditional
supermarkets that anchor neighborhood-serving commercial centers. It is also intended to ensure the
public’s welfare by protecting against urban and suburban decay, increased traffic, reduced air quality, and a
negative impact to the City’s ability to provide adequate public services and facilities that could result from
the development of superstores.

DISCUSSION:

The San Diego Municipal Code does not currently define a superstore and does not contain any regulations
specific to superstore development. However, the San Diego Municipal Code contains regulations applicable
to “large retail establishments.” Large retail establishments are required to obtain an SDP decided in
accordance with Process Four. SDMC § 126.0502(d)(8). Process Four decisions are made by the Planning
Commission and may be appealed to the City Council. SDMC §§ 112.0507, 112.0508. Large retail
establishments must also comply with the supplemental regulations for large retail establishments related to
minimum setbacks, building articulation, pedestrian paths, and landscaping set forth in San Diego Municipal
Code section 143.0355.

A large' retail establishment is defined as “a single tenant retail establishment 50,000 square feet or greater
gross floor area or one multiple tenant retail establishment 50,000 square feet or greater gross floor area



where the multiple tenants share common check stands, a controlling interest, storage areas, warehouses, or
distribution facilities.” SDMC § 113.0103. Currently, a superstore would likely fall under the definition of a
large retail establishment and, therefore, would be required to comply with all existing regulations applicable
to large retail establishments.

Under the Ordinance, a superstore would be defined as:

“a single tenant retail establishment that exceeds 90,000 square feet gross floor area or a multiple tenant
retail establishment that exceeds 90,000 square feet gross floor area where the multiple tenants share
common check stands, a controlling interest, storage areas, warchouses, or distribution facilities, that devotes
more than 10 percent of the sales floor area to the sale of nontaxable merchandise. Superstore does not
include wholesale clubs or other discount retail establishments that sell primarily bulk merchandise and that
charge membership dues or otherwise restrict merchandise sales to customers paying a periodic assessment
fee.”

Under the Ordinance, a superstore development would be required to obtain an SDP in accordance with
Process Four. As discussed above, under the existing San Diego Municipal Code, any superstore
development would currently be required to obtain an SDP in accordance with Process Four, and thus, the
requirement to obtain the SDP would not be a new requirement. However, the Ordinance would require that
additional supplemental findings be made prior to the approval of an SDP for a superstore. Specifically, the
decision maker would not be able to approve an SDP for a superstore unless it makes each of the following
additional supplemental findings:

= The superstore will not increase the potential for neighborhood blight; and

" The superstore will not adversely atfect the City’s Business Improvement Districts,
Redevelopment Project Areas, or Micro Business Districts; and

. The superstore will not adversely affect the City’s neighborhood and small businesses; and
" The superstore will not adversely affect the character of the surrounding neighborhood.

Additionally, under the Ordinance, to assist the decision maker in determining whether or not the required
findings can be made to approve the SDP for a superstore, an applicant for a superstore would be required, at
its expense, to submit an economic and community impact analysis report (Impact Analysis Report) prepared
by a consultant approved by the Development Services Director. The Impact Analysis Report would be
required to include, at a minimum:

. An assessment of the extent to which the proposed superstore will capture a share of retail
sales in the economic and community impact area.

. An assessment of how the construction and operation of the proposed superstore will affect
the supply and demand for retail space in the economic and community impact area.



An assessment of the number of persons employed in existing retail_stores in the economic
and community impact area, an estimate of the number of persons who will likely be
employed by the proposed superstore, and an analysis of whether the proposed superstore will
result in a net increase or decrease in employment in the economic and community impact
area.

A projection of the costs of public services and public facilities resulting from the
construction and operation of the proposed superstore and a description of how those services
and facilities will be financed.

A projection of the public revenues resulting from the construction and operation of the
proposed superstore. '

An assessment of the effect that the construction and operation of the proposed superstore will
have on retail operations, including grocery or retail shopping centers, in the same economic
and community impact area, including the potential for blight resulting from retail business
closures. '

An assessment of how the development of the proposed superstore conforms to the Guiding
Principles of the General Plan, and the goals and policies in the City’s General Plan Economic
Prosperity Element.

An assessment of the effect that the construction and operation of the proposed superstore will
have on average total vehicle miles travelled by retail customers in the same economic and
cominunity impact area.

An assessment of whether there will be any restrictions on the subsequent use of the proposed
superstore project site, including, but not limited to, any lease provisions that would require
the project site to remain vacant for any amount of time.

An assessment of whether the proposed superstore would require the demolition of housing,
or any other action or change that results in a decrease or negative impact on the creation of
extremely low-, very low-, low- or moderate-income housing in the City.

An assessment of whether the proposed superstore would result in the destruction or
demolition of park and other open green space, playground, childcare facility, or community
center.

An assessment of whether the proposed superstore would result in any other adverse or
positive impacts to neighborhood and small businesses.

An assessment of whether any measures are available which would mitigate any materially
adverse impacts of the proposed superstore to neighborhood and small businesses.



Based on information and reports reviewed by Committee staff, Committee staff believes the ordinance
would assist in preserving the economic viability of the City’s small and neighborhood businesses, which
could be negatively impacted by superstores that could draw sales away from the traditional supermarkets
that anchor neighborhood-serving commercial centers as well as to ensure the public’s welfare by protecting
against urban and suburban decay, increased traffic, reduced air quality, and a negative impact to the City’s
ability to provide adequate public services and facilities that could result from the development of
superstores. Committee staff notes that superstores have a greater likelihood of threatening the viability of
existing neighborhood stores than wholesale membership stores, and that the ordinance seeks to protect small
and neighborhood businesses in a manner that would not threaten or detract from the City’s ability to attract
and retain wholesale membership stores that provide the opportunity to buy in bulk, which helps small
businesses reduce costs.

CONCLUSION:

The Ordinance fulfills the direction given by the Land Use and Housing Commiittee . Therefore, Committee
staff recommends that the Planning Commission recommend that the City Council approve the proposed
ordinance. In addition, the City Attorney’s office has analyzed the Ordinance and determined that it would

likely withstand a legal challenge.

Respectfully Submitted

Steph@h Hill”
Land Use and Housing Committee Consultant

Attachments:

City Attorney Report to Council

Draft Ordinance

Councilmember Gloria 5/26/10 Memo
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September 15, 2010
REPORT TO THE HONORABLE MAYOR AND CITY COUNCIL

PROPOSED AMENDMENTS TO THE LAND DEVELOPMENT CODE TO REQUIRE A
SITE DEVELOPMENT PERMIT AND AN ECONOMIC AND COMMUNITY IMPACT
ANALYSIS REPORT FOR SUPERSTORE DEVELOPMENT

INTRODUCTION

On May 26, 2010, Councilmember Gloria issued a memorandum regarding a proposed
ordinance to protect small and neighborhood businesses and attached a draft of a proposed
ordinance to that memorandum. On June 23, 2010, the Land Use and Housimg Committee
(Committee) discussed Councilmember Gloria’s proposed legislation related to addressing
potential threats to the City’s small and neighborhood businesses posed by superstores. At the
hearing, Councilmember Gloria explained that the ordinance that was attached to his May 26,
2010 memorandum was a draft ordinance that had not been reviewed by City staff, the
Independent Budget Analyst (IBA), or the City Attomey, and requested that the Committee refer
the item to the IBA and City Attorney for further review and development of an ordinance to be
considered by the City Council. The Committee discussed the potential amendments to the
San Diego Municipal Code that would require a Site Development Permit (SDP), supplemental
SDP findings, and the preparation of an economic and community impact analysis report for
proposed superstore development projects, and directed this Office to provide a legal analysis
and draft ordinance for consideration. Accordingly, in consultation with Committee staff, this
Office has drafted the ordinance attached to this Report as Attachment A (the Ordinance). For
the reasons set forth in more detail in this Report, we conclude that the Ordinance is founded
upon an appropriate use of the City’s police powers, and would likely survive any constitutional
legal challenges.

BACKGROUND

The San Diego Municipal Code does not currently define a superstore and does not
contain any regulations specific to superstore development. However, the San Diego Municipal
Code contains regulations applicable to “large retail establishments.” Large retail establishments
are required to obtain an SDP decided in accordance with Process Four, SDMC § 126.0502(d}(8).
Process Four decisions are made by the Planning Commission and may be appealed to the City
Council. SDMC §§ 112.0507, 112.0508. Large retail establishments must also comply with the
supplemental regulations for large retail establishiments related to minimum setbacks, building
articulation, pedestrian paths, and landscaping set forth in San Diego Municipal Code section
143.0355.
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A large retail establishment is defined as “a single tenant retail establishment 50,000
square feet or greater gross floor area or one multiple tenant retail establishment 50,000 square
feet or greater gross floor area where the multiple tenants share common check stands, a
controlling interest, storage areas, warehouses, or distribution facilities.” SDMC § 113.0103.
Currently, a superstore would likely fall under the definition of a large tetail establishment and,
therefore, would be required to comply with all existing regulations applicable to large retail
establishments.

Under the Ordinance, a superstore would be defined as:

“a single tenant retail establishment that exceeds 90,000 square feet gross floor
area or a multiple tenant retail establishment that exceeds 90,000 square feet
gross floor areq where the multiple tenants share common check stands, a
controlling interest, storage areas, warchouses, or distribution facilities, that
devotes more than 10 percent of the sales floor area to the sale of nontaxable
merchandise. Superstore does not include wholesale clubs or other discount retail
establishments that sell primarily bulk merchandise and that charge membership
dues or otherwise restrict merchandise sales to customers paying a periodic
assessment fee,™

Under the Ordinance, a superstore development would be required to obtain an SDP in
accordance with Process Four. As discussed above, under the existing San DMego Municipal
Code, any superstore development would currently be required to obtain an SDP in accordance
with Process Four, and thus, the requirement to obtain the SDP would not be a new requirement.
However, the Ordinance would require that additional supplemental findings be made prior to
the approval of an SDP for a superstore. Specifically, the decision maker would not be abie to
approve an SDP for a superstore unless it makes each of the foliowing additional supplemental
findings:

* The superstore will not increase the potential for neighborhood blight; and

" The superstore will not adversely affect the City’s Business Improvement
Districts, Redevelopment Project Areas, or Micro Business Districts; and

. The superstore will not adversely affect the City’s neighborhood and small
businesses; and

" The superstore will not adversely affect the character of the surrounding
neighborhood,

' The Ordinance would also add definitions for “sales floor area” and “nontaxable merchandise.” Sales floor area
would be defined as “the interior building space of a superstore devoted to the sale of merchandise, but excludes
restrooms, office space, storage space, automobile service areas, or open-air garden sales space”™ and nontaxable
merchandise would be defined as “products, commodities, or items that are bought and sold and that are not subject
to California state sales tax.”
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Additionally, under the Ordinance, to assist the decision maker in determining whether or
not the required findings can be made to approve the SDP for a superstore, an applicant for a
superstore would be required, at its expense, to submit an economic and community impact
analysis report {lmpact Analysis Report) prepared by a consultant approved by the Development
Services Director. The Impact Analysis Report would be required to include, at a minimum:

An assessment of the extent to which the proposed superstore will capture a share
of retail sales in the economic and community impact area.

An assessment of how the construction and operation of the proposed superstore
will affect the supply and demand for retail space in the economic and community
impact area.

An assessment of the number of persons employed in existing retail stores in the

" economic and community impact area, an estimate of the number of persons who

will likely be employed by the proposed superstore, and an analysis of whether
the proposed superstore will result in 2 net increase or decrease in employment in
the economic and community impact area.

A projection of the costs of public services and public facilities resulting from the
construction and operation of the propoesed superstore and a description of how
those services and facilities will be financed.

A projection of the public revenues resulting from the construction and operation
of the proposed superstore,

An assessment of the effect that the construction and operation of the proposed
superstore will have on retail operations, including grocery or retail shopping
centers, in the same economic and community impact area, inciuding the potential
for blight resulting from retail business closures.

An assessment of how the development of the proposed superstore conforms to
the Guiding Principles of the General Plan, and the goals and policies in the
City’s General Plan Economic Prosperity Element.

An assessment of the effect that the construction and operation of the proposed
superstore will have on average total vehicle miles travelled by retail customers in
the same economic and communify impact area.

An assessment of whether there will be any restrictions on the subsequent use of
the proposed superstore project site, including, but not limited to, any lease
provisions that would require the project site to remain vacant for any amount of
time.
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. An assessment of whether the proposed superstore would require the demolition
of housing, or any other action or change that results in a decrease or negative
impact on the creation of extremely low-, very low-, low- or moderate-income
housing in the City.

. An assessment of whether the proposed superstore would result in the desfruction
or demolition of park and other open green space, playground, childcare facility,
or community center.

e An assessment of whether the proposed superstore would result in any other
adverse or positive impacts to neighborhood and small businesses.

- An assessment of whether any measures are available which would mitigate any
materially adverse impacts of the proposed superstore to neighborhood and small
businesses.

DISCUSSION

I EXERCISE OF THE CITY'S POLICE POWERS

“A city’s power fo enact zoning regulations derives from the police power and, as such,
zoning regulations must be reasonably necessary and reasonably related to the health, safety,
morals, or general welfare of the community.” Friends of Davis v. Ciry of Davis, 83 Cal. App.
4th 1004, 1012 (2000). Thus, “2 local land use ordinance falls within the authority of the police
power if it is reasonably related to the public welfare.” Associated Homebuilders of the Greater
Eastbay, Inc. v. City of Livermore, 18 Cal. 3d 582, 607 (1976). Courts give great deference to an
agency’s determination that a zoning action is related to the public welfare and will uphold &
city’s land use laws “if it is fairly debatable that the restriction in fact bears a reasonable relation
to the general welfare.” Id. at 601,

Although the Ordinance regulates — at least in part — economic competition, it is valid.
An ordinance that has an incidental effect on competition does not render arbitrary an ordinance
that was enacted for a valid porpose, including the urban/suburban decay that can be its effect.
Wai-Mart Stoves, Inc. v. City of Turlock, 138 Cal. App. 4th 273, 302 {2006) (holding that
organizing development within its boundaries using neighborhood shopping centers dispersed
throughout the city as a means to serve the general welfare to be a valid purpose). Furthermore,
even when the regulation of economic competition can be reasonably viewed “as a direct and
intended effect of a zoning ordinance or action, so long as the primary purpose of the ordinance
or action — that 18, its principal and ultunate objective — 1s not the impermissible private
anticompetitive goal of protecting or disadvantaging a particular favored or disfavored
individual, but instead is the advancement of a legitimate public purpose . . . [,] the ordinance
reasonably refates to the general welfare of the municipality and constitutes a legitimate exercise
of the municipality’s police power,” Hernandez v. City of Hanford, 41 Cal. 4th 279, 296-297
(2607).
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In Wal-Mart, the City of Turlock adopted an ordinance that prohibited the development
of superstores { Turlock Ordinance).” Wal-Mart, 138 Cal. App. 4th at 283, The City of Turlock
argued that the Turlock Ordinance was a valid measure “designed to protect against
urban/suburban decay, increased traffic, and reduced air quality . . . which . . . can result from the
development of discount superstores.” /d. at 301. More specifically, the whereas clauses set forth
in the Turlock Ordinance stated in part that the City’s General Plan policies promote and
enconrage vital neighborhood commercial districts that are evenly distributed throughout the city
s0 that residents are able to meet their basic daily shopping needs at neighborhood shopping
centers; that the establishment of superstores is likely to negatively impact the vitality and
economic viability of the city’s neighborhood commercial centers by drawing sales away from
traditional supermarkets located in these centers; that superstores compete directly with existing
grocery stores that anchor neighborhood-serving commercial centers; and that smaller stores
within a neighborhood center rely upon foot traffic generated by the grocery store for their
existence and in neighborhood centers where the grocery store closes, vacancy rates typically
increasc and deterioration takes place in the remaining center. /d. at 283. The court found that the
Turlock Ordinance was reasonably related to the public welfare as it was designed to protect
against urban/suburban decay, increased traffic, and reduced air quality that could result from the
development of superstores, and further, found that the likely incidental anticompetitive effect on
the grocery business in the city did not render the ordinance invalid. Jd. at 301-302.

Hernandez involved the City of Hanford’s ordinance that prohibited the sale of furniture
in a particular commercial district to protect the economic viability of the City’s downiown
business district, but that excepted large furniture stores from the prohibition in order to afiract
and retain large department stores in that particular commercial district. Hernandez, 41 Cal. 4th
at 283. Although the City of Hanford had conceded that the ordinance was adopted “at least in
part, to regulate competition,” the court found that the ordinance was “adopted to promote the
fegitimate public purpose of preserving the econoinic viability of the Hanford downtown
business district, rather than to serve any impermissible private anticompetitive purpose.” Id. at
298.

If the purpose of the Ordinance is to promote the legitimate public purpose of preserving
the economic viability of the City’s small and neighborhood businesses, the Ordinance would not
serve any impermissible private anticompetitive purpose. Like the Turlock Ordinance, the
purpose would be fo preserve the economic viability of neighborhood commercial centers which
could be negatively impacted by superstores that could draw sales away from the traditional
supermarkets that anchor neighborhood-serving commercial centers. Additionaily, the Ordinance
may also be intended to ensure the public’s welfare by protecting against urban and suburban
decay, increased traffic, reduced air quality, and a negative impact to the City’s ability to provide
adequate public services and facilities that could result from the development of superstores. The
Ordinance would seck to achieve these goals by requiring an applicant to obtain an SDP and to
provide an Impact Analysis Report which would inform the decision maker in making the

% The Turlock ordinance defined “discount superstore” as a “discount store that exceeds 100,000 square feet of gross
fivor area and devotes at least 5 percent of the total sales floor area to the sale of nontaxable merchandise, often in
the form of a full-service grocery department.” Wal-Marz, 138 Cal. App. 4th at 282.
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additional findings required for the SDP. Although there are no guarantees, 1t is likely that a
court would find the Ordinance to be a valid exercise of the City’s police power.

I1. OTHER CONSTITUTIONAL ISSUES
A. Equal Protection

Opponents of the Ordinance may argue that the Ordinance violates the equal protection
clauses of the constitutions of the United States and California. The Fourteenth Amendment
Equal Protection Clause of the United States Constitution provides that no state shall “deny to
any person within its jurisdiction the equal protection of the laws.” U.S. Const. amend. XIV, §1.
The standard of review under the California Constitution’s Equal Protection Clause is the same
as that under the United States Constitution’s Equal Protection Clause. £delstein v. City and
County of San Francisco, 29 Cal, 4th 164, 168 (2002).

When an action involves social and economic policy, and neither targets a suspect class
nor impinges on.a fundamental right, it is reviewed according to the “rational basis” standard.
Rui One Corp. v, City of Berkeley, 371 F.3d 1137, 1156 (5th Cir. 2004). Under the “rational
basis” standard, an action will be upheld on equal protection grounds so long as the action is
rationally related to a legitimate government interest. City of New Orleans v. Diikes,

427 U.S. 297, 303 (1976); Christensen v. Yolo Countv Bd. of Supervisors, 995 F.2d 161, 165
(Oth Cir. 1993). Legisiative acts that are subject to the rational relationship test are presumed
valid, and such a presumption is overcome only by a “clear showing of arbitrariness and
irrationality.” Kawaoka v. City of Arrovo Grande, 17 F.3d 1227, 1234 (9th Cir. 1994) {(quoting
Hodel v. Indiana, 452 U.S. 314, 331-32 (1981)).

Blight prevention, traffic congestion prevention, and air pollution prevention are
legitimate state interests. Wal-Mart Stores, Inc. v. City of Turlock, 483 F. Supp. 2d 987, 1006
(E.D. Cal 2006). Rational basis review does not require the government’s action actually
advance its state purposes, but merely that the government could have had a legitimate reason for
acting as it did. Jd. at 1008-1009 (citing Currier v. Potter, 379 F.3d 716, 732 {9th Cir. 2004), As
discussed above in Section [ of this Report, the purpose of the Ordinance is to preserve the
economie viability of the City’s simall and neighberhood businesses, as well as to prevent urban
and suburban decay, traffic congestion and adverse air quality impacts. Requiring an Impact
Analysis Report that would identity potential impacts to these objectives prior to allowing
superstore development would likely be found fo be rationally related to achieving the objectives
of the Ordinance.

Opponents may argue that excluding “wholesale clubs or other discount retail
establishments that sell primarily bulk merchandise and that charge membership dues or
otherwise restrict merchandise sales to customers paving a periodic assessment fee” ™ (wholesale
membership stores) from the definition of a superstore bears no rational relationship to the City’s
mterests in preserving its neighborhood and small businesses, and preventing blight, traffic
congestion, and air pollution. However, excluding wholesale membership stores from the
proposed draft ordinance likely does not negate the achievement of the City’s legitimate



REPORT TO THE -7~ September 15, 2010
HONORABLE MAYOR AND
CITY COUNCIL

interests. The City’s rational basis for such exclusion would be similar to the City of Turlock’s
rational basig for its ordinance’s distinction between whelesale membership stores and
superstores. The City of Turlock explained that its legisiative record showed that superstores
cause more traffic than wholesale membership stores and that superstores have a greater
likelibood of threatening the viability of existing neighborhood stores by causing the closure of
the neighborhood supermarkets that tend to anchor them, thereby causing blight. Wal-Mart,
483 F. Supp. 2d at 1007. Additionally, an ordinance can be intended to “serve multiple
purposes,” Hernandez, 41 Cal. 4th at 300, and it is this Office’s understanding that while the
Ordinance would seek to preserve the City’s neighborhoed and small businesses, it would seck
to do so in a manner that would not threaten or detract from the City’s ability to attract and retain
wholesale membership stores that provide the opportunity to buy in bulk, which helps small
businesses reduce costs. Therefore, the Ordinance likely would not be found to violate equal
protection under the state or federal constitutions.

B. Commerce Clause

Opponents may also argue that the Ordinance discriminates against out-of-state interests,
and therefore violates the Commerce Clause of the United States Constitation. The Commerce
Clause provides that “Congress shall have Power . . . [t]o regulate Commerce . . . among the
several States.” U.S. Const. art. I, § 8, cl. 3. Congress’ ability to regulate commerce pursuant to
the Commerce Clause prohibits the States from enacting laws which impede the flow of
interstate commerce. Edgar v. MITE Corp., 457 U.S. 624, 640 (1982). This authority is known as
the Dormant Commerce Clause. When a state statute directly regulates or discriminates against
interstate commerce, or when ifs effect is to favor in-state economic interests over out-of-state
interests, the statute is generally struck down without further inquiry. However, if a statate has
only indirect effects on interstate commerce and regulates evenhandedly, the courts will examine
whether the state’s interest is legitimate and whether the burden on interstate commerce clearly
exceeds the local benefits. S.D. Myers, Inc. v. City and Couniy of San Francisco, 253 F.3d 461,
466 (9th Cir. 2001) (citing Brown-Forman Distillers Corp. v. N.¥. State Liguor Auth., 476 U.S.
573579 ( 1986))

In Wal-mart, the court found the Turlock Ordinance valid under the Commerce Clause.
Wal-mart, 483 F. Supp. 2d at 1020. Specifically, the court found that the Turlock Ordinance was
neutral — facially and in practical effect — because it applied to all retailers, “whether in-state or
out-of-state,” it did “not increase the cost of doing business for out-of-state businesses relative to
their local competitors,” and it did not erect any “ecconomic barrier against out-of-state goods.”
ld at 1013-1017. Finding that the Turlock Ordinance did not discriminate against interstate
commerce, the court then addressed the issue of whether the legislation’s interest is legitimate
and whether the burden on intersiate commerce exceeded the local benefits and held that the
purposes of the ordinance were “not so outweighed by any burden on interstate commerce as {0
render the { Turlock] Ordinance unreasonable or irrational.” /d, at 1017,

Like the Turlock Ordinance, the Ordinance applies to all retailers, whether in-state or out-
of-state, that propose to do business in the superstore format, and would not adversely affect out-
of-state businesses relative to local competitors. It would similarly not discriminate against out-
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of-state goods as retail goods would continue to be allowed to be sold in other retail formats and
within superstores so long as the additional requirements under the Ordinance are met.
Furthermore, rather than prohibiting the development of a superstore within the City entirely, the
Ordinance requires an applicant to complete an Impact Analysis Report and to obtain an SDP
that would require the decision maker to make additional findings. The Ordinance’s burden 1s
arguably less than the burden imposed by the Turlock Ordinance and thus, the benefits of the
Ordinance would not be outweighed by any burden on interstate commerce. Therefore, the
Ordinance likely does not violate the Commerce Clause of the United States Constifution.

C. Due Process

Opponents could argue that the definition of a “superstore” is void for vagueness. A
legislative enactment violates due process and is void for vagueness if its prohibitions are not
clearly defined. Wal-Mart, 483 F. Supp. 2d at 1021. Vague laws, that do not infringe upon First
Amendment rights, do not give a person of ordinary intelligence a reasonable opportunity to
know what is prohibited, so that he or she may act accordingly, and they encourage arbitrary and
discriminatory enforcement by not providing explicit standards. fd. {citing United States v. Jae
Gab Kim, 449 F.3d 933, 941-942 (9th Cir. 2006)).

Opponents may be particularly concerned with language defining a superstore in the draft
ordinance that was attached to Counciimember Gloria’s May 26, 2010 memorandum. That draft
ordinance contained the following draft definition of a superstore:

“a retail establishment that exceeds 90,000 square feet gross floor area,
sells a wide range of consumer goods, and devotes more than

10 percent of the sales floor area to the sale of items not subject to
California State sales tax. This definition applies to all tenants within
the retail establishment, as well as the cumulative sum of related or
successive permits which may be part of a larger project (such as
piecemeal additions to a building), so long as consumer goods and non-
taxable items are sold under the same roof with shared checkout stands,
entrances, and exits. This definition excludes discount warchouses and
discount retail stores that sell more than half of their items in large
quantities or in bulk, and also require shoppers to pay a membership or
assessment fee in order to take advantage of discount prices on a wide
variety of items such as food, clothing, tires, and appliance. For
example and without limitation, a “bulk™ sale may involve the sale of a
packaged item that itself contains two or-more products that are
themselves packaged and labeled in such a way that, if separated from
one another, they could be sold on a retat! hasis without any change in
their packaging or labeling. The (insert Appropriate City Agent and
Department / Agency) and/or the City Council shall have the discretion
to apply this provision to a retail business whose total sales floor area is
less than ninety thousand square feet and which devotes more than ten
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percent of sales floor area to the sale of nontaxable merchandise, if
warranted by the circumstances.”

As Councilmember Gloria explained at the June 23, 2010 Committee hearing, the
definition of a superstore contained in the attachment to his memorandum was a draft definition
that had not vet been reviewed by City staff, the IBA, or this Office. This Office has since
reviewed the language provided in Councilmember Gloria’s draft ordinance, and has suggested
substitute language that will provide the same meaning but that would tighten the definition. The
suggested substitute definition of a superstore is provided in the Ordinance attached to this
Report as Attachment A. The suggested superstore definition, which would apply to retail
establishments greater than 90,000 square feet of gross floor area that devote more than 10
percent of the sales floor area to the sale of nontaxable merchandise, makes it clear when a
development would be subject to the Ordinance. Significantly, this Office suggested the removal
of the last sentence of the previous draft erdinance’s superstore definition which allowed the
definition of a superstore to change at the discretion of a City department or the City Council.
Under the Ordinance’s definition of a superstore, the Ordinance would clearly apply to any retail
establishment development that would exceed 90,000 square feet gross floor area that would
devote more than 10 percent of sales floor area to the sale of nontaxable food merchandise.
Therefore, the definition of a superstore in the Ordinance would likely not be void for vagueness.

CONCLUSION

Whether to adopt the Ordinance 1s a policy decision. If adopted, for the reasons set forth
above, the Ordinance would likely withstand a legal challenge. This Office cautions, however,
that if changes to the Ordinance are made, those changes must also be supported by relevant
evidence in the record.

Respectfully submitted,

JAN 1. GOLDSMITH, CITY ATTORNEY

. i il - 2 AN /

By ANALA AW -
Heidi K. Vonblum |
Deputy City Attorney
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ORDINANCE NUMBER O- {NEW SERIES)

DATE OF FINAL PASSAGE

AN ORDINANCE AMENDING CHAPTER 11, ARTICLE 3,
DIVISION 1 OF THE SAN DIEGO MUNICIPAL CODE BY
AMENDING SECTION 113.0103; AMENDING CHAPTER 12,
ARTICLE 6, DIVISION 3 BY AMENDING SECTIONS 126.0502
AND 126.0504; AMENDING CHAPTER 12, ARTICLE 7,
DIVISION 1 BY AMENDING SECTION 127.0103,
TABLE 127-01A, AND SECTION 127.0106; AMENDING
CHAPTER 13, ARTICLE 1, DIVISION 5 BY AMENDING
SECTION 131.0522, TAEBLIZ 131-05B; AMENDING CHAPTER 13,
ARTICLE 1. DIVISION 6, BY AMENDI\IG SECTION 131.0622,
TABLE 131-06B; AMENDING CHAPTER 14, ARTICLE 3,
DIVISION 3 BY AMENDING SECTION 143.0302,
TABLE 143-03A, AND ADDING SECTION 143.0365, ALL
PERTAINING TO SUPERSTORES
WHEREAS, on June 23, 2010 1hc Land Use and I—Iousmg Commiittee of the City Council
directed the Independent Budget Analyst and the City Attorney to draft an ordinance regulating
superstores to be cons-idercd-by the City Council; and
WHERFEAS, the General Plan’s City of Villages Strategy focuses growth into mixed use
activity centers that are pedestriaﬁ«friendiy districts Iiﬁked to an improvement regional transit
systeny ‘:and
WHEREAS, the General Plan City of Villages Strategy is designed to sustain the long-term
SCOnomic, environme;ﬁtal, and sociéi health of the City and its many communities; and
WHEREAS, the City’s General Plan Economic Prosperity Element identifies the following
goals: commercial development which uses fand efficiently, offers flexibility to changing resident
and business shopping needs, and improves environmental quality; economically healthy

neighborhood and community commercial areas that are easily accessible to residents; new

commercial development that contributes positively to the economic vitality of the community and
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provides opportunities for new busﬁ:ess development; a city focused on promeoting local
entreprencurship to build locally based industries and businesses; a city with thriving businesses,
particularly in urban areas; and a city with opportunities for growth and expansion of small
businesses; and

WHEREAS, the City’s General Plan Economic Prosperity Element identifies the following
policies: to encourage development of unique shopping dis’sric;ts’-:th,a’i help strengthen community
identity and contribute to overall neighborhood revitaii%atioﬁg to promote economically vital
neighborhood commercial districts that foster small busimesg enterprises and entrepreneurship; o
retain the City’s existing neighborhood commercra} activities and develop new commercial
activities within walking distance of residential areas; én’d to _rgédgnize and mairﬁain the unique

- gualities of the different neighborhcm:i bﬁsiness :d_i_strictsj pz;r*ltic:u.iar]y in villages and transit

corridars; and | o

WHEREAS, the C.ity.’.s”(.f.z.e.n.ﬁ:r_ai Pian Econqmié i’rospcrity Element identifies the
importance of the City’s re&evel@piﬁéni project are:as and business improvement districts; and

WHEREA‘%,the City \a;i.‘sﬁiﬁé's.-tor eﬁsﬁré that new development or the expansion of existing
structurés éccurs in a manner consistent with the overall goals and objectives of the General Plan
and City of Villages strategy, with the ebj%:ctives of the Zoning Code, and with the neighborhood or
area in which the deveiopmeni {}f aféuperstore is proposed; and

WHEREAS, the City Coﬁncif has considered and reviewed various studies related 1o the
environmental and land use impacts associated with superstores and which document adverse
effects on small and neighbothood businesses and communities in general of superstores; and

WHEREAS, superstores have the potential to result the closure of small businesses and

other neighbarhaod—serviﬁg businesses resulting in urban and suburban decay; the potential loss of
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conmmunity stability resultmg from small business failures; and potential redevelopment costs
resulting from revitalization efforts; and

WHEREAS, superstores {ypically combine a large variety of discount general merchandise
with full-service grocery sales to the geﬁcral public under one roof, thereby generating more infense
land use and environmental impacts than other large-scale retailers and wholesale membership
ciubs; and

WHEREAS, the City Council has considered alggi revié\ﬁed studies that show that rather
than generating additional local sales tax revenue, ;i_gw superstores tend to shift existing local sales
tax revenue from other existing retailers Within%i‘.ﬁe_{?ity; and

WHEREAS, superstores hzwel the ‘petential fo weakgn the vitality and economic viability of
the City’s neighborhood commercial ccmcrs By dx_‘awing saieé away ffom the existing small and
neighborhood businesses and thc existing trad%tionealr supennarketé that often anchor these
commercial centers; a;%:id ) .

WHEREAS, the City seeks to‘_protect neighborhood and small businesses in a manner that
would not t}zrcateﬁ or detract from t.ﬁe City;;s ability to atiract and retain wholesale membership
stores tﬁat provide the oppoﬁu‘m‘ty te buy in bulk, wh.i.ch helps smail businesses reduce costs; and

WHERFEAS, smaller stores within a neighborhood center rely upon the foot traffic generated
by grocery stores for ti‘mir. existence, such that when a neighborhood grocery store closes, vacancy
rates have the potential to .in‘creése .thereby resulting in urban and suburban decay; and

WHEREAS, the City’s current distribution of neighborhqod shopping centers provides
convenient shopping and employment in close proximity to most residential neighborhoods in
San Diege, consistent with the General Plan, including the Strategic Framework Element and City

of Villages strategy; and
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WHEREAS, small and neighborhood businesses reduce the need for vehicle trips and
encourage walking and bicycling for shopping, services, and employment; and

WHEREAS, superstores have the potential to generate more vehicular traffic on a daily or
weekly basis than other types of small and neighborhood and neighborhood-serving businesses; and

WHEREAS, superstores have the potential to result in local residents driving further for
basic necessities such as groceries, resulting in longer and more :fféquen‘e traffic trips to regional
commercial centers o satisfy basic everyday needs, theﬁ:by potentialiy increasing overall traffic
and air pollution; and

WHEREAS, San Diego Municipal Cocié—: sectzon 11.0205 provides that any section,
subsection, sentence, ciauée, phrase, pp_;jtion or provis.i(.mpf_thjs ordinance is for ény reason held to
be invalid or unconstitutional by the deczsxon df any court of competent jurisdiction, such decision
shall not affect the validity of i‘he remaining po;‘tioﬁs bf this Code.;. NOW THEREFORE,
BE IT ORDAINED, by the Council of the City of San Diego as follows:

Section 1. That Chapter 11, Article 3, Division 1 of the San Diego Municipal Code is
amended by amending section 113.0103 0 read as follows:

§113.0103  Definitions
Abutting property through Dwelling unit, single [No change in text.]
Economic and com;fzzmi!y impact areg means a five mile radius surrounding the
proposed iccaftiqn of a supersiore.
Encroachment 't&‘ougia Multiple dwelling unit [No change in text.}
Nontaxable merchandise means products, commodities, or items that are bought
and sold and that are not subject to California state sales tax.

Off-street parking space through Rooming howuse [No change in text,]
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Sales floor area means the interior building space of a superstore devoted to the
sale of merchandise, but excludes restrooms, office space, storage space,
automobile service areas, or open-air garden sales space,

School through Substantial improvement [No change in text.]

Superstore means a single tenant retail establishment that exceeds 90,600 square
feet gross floor area, or a multiple tenant retail .¢s§i_ablishmeni that exceeds
90,000 square feet gross floor area, whercthc inu]iipie tenants share common
check stands, a controlling interest, gtg%age areas, wareﬁou.ses, or distribution
facilities, that devotes more 1han 10 Vpgzrcent of the sales ﬂa;ﬁz* area 10 the sale of
nontaxable mercimndz':s'c_’. Superstore {iaes not i:nc'.l'u'de wholesale clubs or other
discount retail establisllmgms‘ that sell primari:!y bulk merchandise and that charge
membership dues or otherw:iée restrict rmerchaﬁdisé sales to customers paving a
perioé;'é: assessment fee. | |

Surface mining through Yard [No change m text.]

Section 2That Chapter 1 2,:'}’:\{&{3}6 6, D"ivisionl 5 of the San Diego Mumicipal Code i3
amended by amending sections 126.0502 and 126.0504 to read as follows:

§126.0502

W hen a Site Dev‘e_}opmeﬁt Permit is Required
(a) lth.rough {c) D\?a'i;:hangc in text.]
{d) A Site Dcvefopment Permit decided in accordance with Process Four is
required for the following types of development.
{1} through (9) {No change in text.]
(10)  Development of a superstore in all commercial and industrial zones,
and in all planned districts,

(e) [No change in text.]
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§126.4504  Findings for Site Development Permit Approval
A Site Deveio?mwt Permit may be approved or conditionally approved only if the
decision maker makes ali of the findings in Section 126.0504(a) and the
supplemental findings in Section 126.0504(%) through (p) that are applicable to the
proposed development as specified in this section.
(a) through (0} {No change in text.]
) Supplemental Findings — Supers{g{’_e_s e
A Site Development Permuit ‘re;qui‘red in accordance with Section 143.0365
because of potential 1mpacts fo the surrounding 11eighb'0rhaod, may be
approved or cqgudﬁionaliy approire_d_eﬁiy if the decision maker makes the
folowing sup&ezﬁeﬁtalf Jindings in a.&ditio11 to the findings i Section
126.0504(a): | |
A1) .. "‘i’hel&upemm;—e w1 1 x;oi mcreaqc the pote;}ti_al for neighborhood
3 _?}light; and |
@) The supemz‘o:e will net adversely affect the City’s Business
Improvement Districts, Redevelopment iject Areas, or Micro
Business Districts; and
(3) The Supersfore will not adversely affect the City’s neighborhood and
sz:.azi.ﬂ businesses; and
(4) The superstore will not adversely affect the character of the

swrrounding neighborhood.
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Section 3. That Chapter 12, Article 7, Division 1 of the San Diego Municipal Code is
amended by amending section 127.0103(a), Table 127-01A and by amending section 127.6106 to

read as follows:

§127'.(3103 Review Process for Previously Conforming Premises and Uses

The required review process for different types of proposed development or activity,

based on the previously conforming category, such as existing structural envelope,

density, and uses are shown in Table 127-01A throﬁgh 127-01C. If the proposed

development includes more than one pr’eyz‘ously conforming category, all

corresponding regulations, as described in Sections 127.0164 through 127.0108

apply.

(a) Previously Conforming Structural Envelope

Table 127-014

Review Process for Previously '{Zhnfqrming Structural Envéiope

Type of Development Proposal

Applicable Sections

Required
Development
Permit/Decision
Process

Maintenance, repair or alteration (less
than or equal to 50% of market value of
entire sfructure or improvement) that
does not expand the seructural
envelope,

[No change in text.}

[No change i text. ]

Maintenance, repair or alteration
(greater than 50% of market value of
entire structure o1 mprovement) that
does not expand the structural
envelope, -

fNo change in text.]

[No change in text.]

Reconstruction {following fire, natural
disaster, act of the public enemy) for
residential structures or for
nonresidential structures when the cost
of reconstruction is less than 50 percent
of market value.

{No change m text.]

[No change in fext.]

-PAGE 7 OF 19-



(0-2011-18)

Reconstruction (following fire, natural [No change in text.] [No change in text.]
disaster, act of the public enemy) for
nonresidential siructures when the cost
of reconstruction is greater than 50
percent of market value.

Expangion/enlargement, where new 127.0106(z), (b), (&), (D CP/Process |
construction conforms with all current and (g) SDP/Process 4 for
development regulations. supersiores
Expaunsion/enlargement where new 127.0106(c), (f) and {g) NDP/Process 2
construction requests a reduction ofup : SDP/Process 4 for
to 20% from required setbacks. o supersiores

Legend to Table 127-01A {No change in text.} g -
(b} [No change in text.]
{c) [No change in text.}

§127.0106  Expansion or Enlargfe:::}ent of Previously anf{l)rming Structures

(&) through {¢) [No change- %n‘tex‘{.} _ h

H Propq:scd expansion r)r enlaréez%;ﬁg_tlqu a pré#fously conforming

’ﬁsééﬁérstore isr subject to a Site 'I;ic-"ve}opmént Permit n accordance with
Sectic;n 1267§}5_§.}2(d} and the épylicable supplemental regulations in
Section 143.@365(13). "

(&) Pmpo;éd expansion or enlargement of a previously conforming large retail
establ z’siemer.ff that would result in a supersiore is subject to a Site
D.evelopm@t Permit in accordance with Section 126.0502(d) and the
a?piicabk.b.supplemamal regulations in Section 143.0365(b).

Section 4. That Chapter 13, Article 1, Division 5 of the San Diege Municipal Code is
amended by amending section 131.0522, Table 131-05B to read as follows: ‘

§131.0522  Use Regulations Table of Commercial Zones

The uses allowed in the commercial zones are shown in Table 131-05B.

Legend for Table 131-05B [No cﬁ%ange in text.]
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Use Categories/Subcategories Zond Zones
ISee section 131.0112 for an explanation | = Designator
and descriptions of the Use Categories, T
. ’ - (O)- 7. -
Subcategories, and Separately Regulated Ist& Zod>> CN CR CO- | GV~ CP
Uses] 3rd>» - |- l2-] 1o o1- | 1-
dth>>11 21301112yt i2)0 1
Open Space through Institutional, Separately Regulated
insticutional {Jses, Wfre!e,fss commur@caz‘ianfar:;rf!;fry: | No change in text.]
Wireless communication facility outside the public right-of-
way INo change in text.]
Retail Sales
Building Supplies & Equipment P 131‘;)1: ‘p](al)fa - -
Foed, Beverages and Groceries PUL I pUhptiyplit 12y pliL 1a)
L : {123
Consumer Goods, Purniture, Appliances, Equipment | pUh |pUHpttl pEih b
: it
Pets & Pet Supplies pUl-1a IpUiptiiy -
. 12) 1123
Sundries, Pharmaceutical, & Convenience Sales plt 18 pU HpUL pUTL S8 pliL. 1)
T 12y |1
Wearing Apparel & Accessories pih 1o P{:’ piiy o ppthid
R 12
Separately Regulated Refail Sales Uses
Agriculture Related Supphies & Equipment - PIP - - -
Alcoholic Beverage Outlets L L]JL] L L -
Plant Nurseries P PP - - -
Swap Meets & Other Large Outdoor Retail Facilities - c:C - cH

Commercial Services through Signs, Separately

text. !

Regulated Sigis Uses, Theater Marguees [No change in - {[No change in fext.]
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Use Categories/Subcategories Zone] Zones
‘ } Designator;
[See section 131.0112 for an explanation
and descriptions of the Use Categories, Ist & 2nd >> CC-
fjubc?iegoﬁes, and Separately Regulated 3kd > 1o 1 9. ] 3. - 30
ses
4th>= 21311 2|3 14 5 [1213)415(11213(4

Open Space through Institutional, Separately Regulated
Institutional Uses, Wireless communication facility:
Wireless communication facility outside the public right-of-
wey [No change i text.]

{No change in text.]

Retail Sales

Building Supplies & Equipment pth P“;’ - pURE o plLhIy
12) 12

Food, Beverages and Groceries pth | pUte jptlpll Ly plih 12
2 4,y |y

Consamer Goods, Furniture, Appliances, Equipment | P pU [ptil piitia 1 pCLid
| i |

Pets & Pet Supplies : piit | piho ptd plida pihi
wm o [

Sundries, Pharmacentical, & Convenience Sales ptih P{;’ pti pti iy ptis e
12) 12y 1,12

Wearing Apparel & Accessories pth P{;“ pli| putta plt 19
12) 2y Ly

Separately Regulated Retail Sales Uses

Agriculiure Related Supplies & Equipment - - -

Alcoholic Beverage Outlets

-1 e
v

Plant Nurseries

0] B =1 I wnt B~

Swap Meets & Other Large Outdoor Retail Facilities| - - - -

Commercial Services throngh Signs, Separately
Regulated Signs Uses, Theater Marguees [No change in {No change in fext.]
text.]

Yootnotes to Table 131-058

“through ' [No change in text.]

e Development of a superstore and development that would result in a superstore is subject to

Section 143.0365.

Section 5. That Chapter 13, Article 1, Division 6 of the San Diego Municipal Code is
amended by amending section 131.0622, Table 131-061 to read as follows:
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§131.6622  Use Regulations Table for Industrial Zones
The uses allowed in the industrial zones are shown in Table 131-06B.
Legend for Table 131-06B8 [No change in text. |

Table 131-06B
Use Regulations Table for Industrial Zones

Use Categories/Subcategories | Zone Zones
[See section 131.0112 for an explanation and| Designator| =
descriptions of the Use Categories, : — -
Subcategories, and Separately Regulated Ist& an?? 1P IL- 1H- 18-
Uses] Brd >>{ 1121 1+ | 2-|3-1 1- | 2- 1-
e R N R R R R T A
Open Space through Institutional, Separately Regulated
Institutional Uses, Wireless communication facility: Wireless MNo change in text]
communication facility outside the public righi-of-way [No & '
change in text.}
Retaii Sales
Building Supplies & Equipment - - [PEPUSPUS - P;é "P(:
s | M6 | 16) 5.1 16
15, 143
16)
Food, Beverages and Groceries - TN T 1 QN R
163
Consumer Goods, Furniture, Appliances, Equipment - - - F;f P}:’ - - ;1.?;
16; , m;
Pets & Pet Supplies - SRR N e I I
. 16
Sundries, Pharmaceuticals, & Convenience Sales - }?‘5 pe Pf° PPl E;"': E;(
N 15, . :
15,1 16 16l 163 3143
16)
Wearing Apparel & Accessories - - - 131‘;3* }:53 -]- }1’;3
15) | 16} 16}
Separately Regulated Retail Sales Uses
Agriculture Related Supplies & Equipment - ~1-i{P|PIPPIP
Alcoholic Beverage Outlets - I R S I D
Plant Nurseries - - - |P|-{BPP
Swap Meets & Other Large Outdoor Retail Facilities - -G CiC|Cic
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Use Categories/Subcategories Zone Zones
[See section 131.0112 for an explanation and| Designator]

descriptions of the Use Categories, , -

Subcategories, and Separately Regulated Lst & 2nd >> IP- IL- TH- IS-

Uses] 3rd =»{1-12-) 112~ 131 1- | 2- I-
h>>1iii1)j1i1: 1 1 1

Commercial Services through Signs, Separately Regulated
Signs Uses, Theater Marguezes [No change in text.]

[No change in text.}

Fosinotes for Table 131-06B

“through ¥ [No change in text.] g
1 Development of a superstore and development that would result in a supersrtore is subject to
Section 143.0365.

Section €. That Chapter 14, Article 3, Division 3 of the San Diego Municipal Code is
amended by amending section 143. 03@2 Tablc 143-03A. and by adding section 143.03635 to read as
follows:

§143.0362  When Supplemental Neighberhood Developmem Permit and Site Development
Permit Reguiatmns Apply

This dlv;‘;;on applies to any dcve]apmem proposa] for which a Neighborhood
Deveiopmen‘i Pelmit or Site Dewelcpmeni Permit is required as described in Sections
g i-126 0402 and 126. 05{3’2 in a{:cordancc with Table 143-03A.
‘Table 143-03A

Supplemental Neighborhood Development Permit or Site Development Permit
Regulations Applicability

Required
Type of Development Applicable Sections Development
Proposal ‘ Permit/Decision
Process
Affordable/In-Fill Housing | [No change in fext.] [No change in text.]
Projects with Deviations
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Development of a large
reiail establishment of
50,000 or more square feet
gross floor area in all
commercial and industrial
zones, and in all planned
districts, except the Cenfre:
City Planned District

[No change in text.]

[No change in text.]

Development of a large
retail establishment of
100,000 or more square
feet gross floor area in all
commercial and indusirial
zones, and in all planned
districts

[No change in text.]

[Ne change in text.]

Site Containing
Envirormentally Sensitive
Lands

[No change in text.]

[No change in text.]

Site Containing Historical
Resources

[No change in text. ]

{No change in text.]

Fences or Retaining Walls
BExceeding the Permitted
Height

[No change in text.]

[No change in text.]

Relocated Building Onto a
Site With an Existing
Building

[No change in text.]

[No change in text.]

Site with Previously
Conforming Conditions

[No change in text.]

[No change in text.]

Nonresidental Development
Exceeding the Maximum
Permitted Parlang

[No change in text.]

[No change in text.]

Shared Parking for Uses
Not Listed in Section
142.0545(c)

[No change in text.]

[No change in text.}

Commercial Development
With Tandem Parking

{No change in text.]

{No change in text.}

FPreviowusly Conforming
Parking for a discontinued
use

[No change in text.]

{No change in text.]

Mobilehome Parks in RM
Zones

[No change in text.]

[No change in text.]

Mobilehome Parks n RS, [No change in text.] [No change in text.]
RX Zones

Discontimuance of [No change in text.] [No change in text.]
Mobilehome Park
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Multiple Dwelling Unit
Development that Varies
from Mimnimum Parking
Requirements

iNo change in text.]

[No change in text.]

Nonresidental Development
(With TDM Plan) that
Varies from Minimum
Parking Requirements

[No change i fext.]

[No change in text.}

Commaunity Plan
Implementation Overlay
Zone

[No change in text.]

[No change in text.}

Mission Trails Design
District

[No change in text.]

[No change m text.]

Development Within the
Urban Viltage Overlay
Zone

[No change in text.]

[No change in text. ]

Public improvements on
More Than 3,000 Feet of
Frontage or Where City
Standards Do Not Apply

[No change in text.]

[No change in text.]

Manufactured Slopes in
Excess of 25% Gradient
and 25 Feet in Height

[No change in text.]

[No change in text.}

Affordable Housing in RE,
RS, RX, RT, AR Zones

[No change in text.]

[No change in text.]

Condominium Conversions
with Deviations from
Development Regulations

{No change in text.]

- {No change in text.]

Multiple Dwelling Unit
Development in RM Zones
Involving Lot
Consolidation and Exceeds
Number of Units Indicated
in Table 126-05A

[No change in text.]

{No change in text.]

Clairemont Mesa Height
Limit Overlay Zone

[No change in text.]

[No change in text.]

Development of a
supersiore

143.0303, 143.0305, 143.0365, 143.0375

SDP/Process Four

Legend to Table 143-83A [No change m text.}
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Supplemental Site Development Permit Regulations fer Superstores

The following supplemental regulations apply to development of superstores. The

purpose of these regulations is to provide standards for the evaluation of supersiores.

The mtent of these regulations is to preserve neighborhood and small businesses that

are easily accessible to residents and {0 prevent urban and suburban decay that could

result from any adverse impacts to neighborhood and small businesses, as well as to
prevent traffic cengestién and air quaiitp&po]lﬁfioﬁ.

{a) Economic and Community Impact Report Reéuirement. As part of an
application for a Site Dei‘ifelopmeut Permt for the development of a
supersiore, as ;‘E.Q'%iil'ed by Section I\;G:OSOIZ(d)(IG); an applicant shall submit
an economic ar)}d.co‘rﬁmunity impact analysis report, prepared at its expensc
by & consultant approved by the City Manager. The economic and

commﬁni%y impaci analysis rept;ﬁ shall include, at é MMIIum;

(1) An assessment of the extent to which the proposed supersrore will
capturc é Sh;iﬂ:? of retail sales in the economic and community impact
area. |

{23 An assessment of how the construction and operation of the proposed
superstore will affect the supply and demand for retail space in the
economic and commurnity impact area.

(3)  Anassessment of the number of persons employed m existing retail
stores in the economic and community impact area, an estimate of the
number of persons who will likely be eraploved by the proposed

superstore, and an analysis of whether the proposed superstore wiil

v
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(5)

(6)

7

(8)

©)

(0-2011-18)

resuit in a net increase or decrease in employment tn the economic
and community impact area.

A projection of the costs of public services and public facilities
resuiting from the construction and operation of the proposed
superstore and a description of how those services and facilities will
be financed.

A projection of the pubiicigreycnﬁ.es resulting from the construction
and operation of the p';qposed superstore,

An assessment of the f-%ffect that the constrﬁé{ion and operation of the
pmpose;d Superstore Wiﬁ fi;a\{e on 'rétaii operaiioﬂs; including grocery

or retail shopping centers, in the same economic and community

~ impact areq, including the potential for blight resulting from retail
‘business closures.

- An assessment of how the development of the proposed superstore

confor_r,ﬁé 1o the Guiding Principles of the General Plan, and the goals
and policies in the City’s General Plan Economic Prosperity Element.
An asses sme;ﬁi of the efiect that the construction and operation of the
prog?ésed superstore will bave on average total vehicle miles travelled
'i:}y.r.e.taﬂ customers in the same ecoromic and community impact
areq.

An assessment of whether there will be any restrictions on the

subsequent use of the proposed supersfore project site, including, but

-PAGE 16 OF 19-



{b)

(10)

(1)

(12)

(13)° |

(O-2011-18)

not limited to, any lease provisions that would require the project site
10 remain vacant for any amount of time,

An assessment of whether the proposed supersiore would require the
demolition of housing, or any other action or change that results in a
decrease or negative impact on the creation of extremely low-, very
iow-, low- or moderate-income _h_q}_,_xsing in the City.

An assessment of whether the propot;ed superstore would result in the
destruction or demolit';on of park and ot_hc:{ open green space,
playground, chsldcare facility, or comnmunity center.

An assessment of whether the preposed supersiore would result in

any other adverse or positive impacts 1o neighborhood and small

businesses.

An assessment of whether any measures are available which would
mitigate any materially adverse impacts of the proposed superstore to

neigﬁbzﬁhood and small businesses.

Expansion or Enlargement or Change in Use of Existing Structures.

Proposed expansion or enlargement of a previously conforming superstore is

subject to Section 127.0106(f) and the supplemental regulations in Sections

143.0365 and 142.0410. Proposed expansion, enlargement, or modification

10 a previously conforming large retail establishment that would result in a

superstore 1s subject to Section 127.0106(g) and the supplemental regulations

in Sections 143.0365 and 142.0410.
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(c) Future Application Restriction. If an application for a Site Development
Permit for the developmenr of a superstore is denied, the applicant shall not
submit an application for the same or substantially same development for one
year after the date of the denial.

Section 7. That a full reading of this ordinance is dispensed with prior to its passage, a
written or printed copy having been made available to the City Ccuncﬂ and the public prior to the
day of its passage.

Section 8. That this ordinance shall take effect and be in fome on the thitieth day from and
after its final passage, except that the provisions of this ordinance. applicable inside the Coastal
Overlay Zone, which are subject to California Coastal Commission jurisdiction as a City of San
Diego Local Coastal Program amendment, shall not take effect until the date the California Coastal
Commisston unconditiopally certifies those provi lsmns asa local coastal progrdm amendment.

Section 9. That City departments are instructed-not fo issue any permit for development that
is inconsistent with this ordinance unless application for such permit was submitted and deemed

complete by the Mayor prior to the date this ordinance becomes effective,

APPROVED: JAN I. GOLDSMITH, City Attorney

By

Heidi K. Vonblum
Dcputy City Attorney

HKV:ew

08/27/10

Or.Dept:Council District 3
PL#2010-00533
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I hiereby certify that the foregoing Ordinance was passed by the Council of the City of San Diego, at
this meeting of )

ELIZABETH S. MALAND

City Clerk
By
Deputy City Clerk
Approved: -
{date) JERRY SANDERS, Mayor
Vetoed: por v
(date) © . JERRY SANDERS, Mayor

-PAGE 19 OF 19-



(0-2011-18)

STRIKEOUT ORDINANCE

OLD LANGUAGE: STRIKEQUT
NEW LANGUAGE: UNDERLINE

ORDINANCE NUMBER O- .. (NEW SERIES)

DATE OF FINAL PASSAGE

AN ORDINANCE AMENDING CHAPTER i1, ARTICLE 3,
DIVISION 1 OF THE SAN DIEGO: MUNICIPAL CODE BY
AMENDING SECTION 113.0103; 'AMENDING CHAPTER 12,
ARTICLE 6, DIVISION 5 BY AMENDING SECTIONS 126. 0502
AND 126.0504; AMENDING CHAPTER 12, ARTICLE7, =
DIVISION ! BY AMENDING SECTION 127 0103,
TABLE 127-01A, AND. SECTION 127. 0106; AMENDING
CHAPTER 13, ARTICLE 1 , DIVISION 5 BY -AMENDING
SECTION 131.0522, TABLE 131-05B; AMENDING CHAPTER 13,
ARTICLE 1, DIVISION 6, BY AMENBING SECTION 131.0622,
TABLE Hl»(}ﬁB AMENDING CHAPTER 14, ARTICLE 3,
DIVISION'3 BY AMENDING S}ZCTlON 143, 0302,
TABLE 143-03A, AND ADDING SECTI(}N 143.0363, ALL
PERTANING TO SUPERSTORES

§313.9103;3; })efimt;(ms
TR  Abutting pmpéi#@z throzigh_Dwez’lino imir, single [No change in text.]

Encroachmé&i ;ft_"iifr:ougll Multiple dwelling unit [No change in text.]

Nontaxable merchandise means products, comumodities, or items that are bought

Off-street parking space through Rooming house [No change in text.]
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Sales floor areq means the interior building space of a supersiore devoted to the

Sehool through Substantial improvement [No change in text.]

Superstore means a sinele tenant retail establishment that exceeds 90,000 sguare

A T o e s R P e e e

feet gross floor areg or a multinle tenant retail establishment that exceeds 54,0

square feet gross floor areq, where the mu'it'iniertéhams share comunon check

stands. a controlling interest. storage areas, warchouses, or distribution facilities,

the sales floor area to the sale of nenigxable

merchandise. Superstore does not include wh les aig_clubs Q};_Q_ﬁi_éﬁﬁmiSCOilnt retail

establishments that sell primarily bulk mt:rchah_dise and that charge membership

Surface ?ﬁiﬁifﬁég.thmugg Yard [No change in text.]

§126.0502. " When a'Sitc Development Perinit is Required

T . (@) through {c){_No ch:;ng“:e_ in text.]
(d) . ASite D.é;}g%opmenltl '?ermit decided in accordance with Process Four is
i' i’_eg?ired f(:ﬂ.r:?ftze following types of development.
(1) through (9) [No change in text]

(10)  Development of a superstore in all commercial and industrial zones,

and in all planned districts,

{(e) [No change in text.]
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§127.0103

(0-2011-18)

Findings for Site Development Permit Approval

A Site Development Permit may be approved or conditionally approved only if the

decision maker makes ail of the findings in Section 126.0504(a) and the

supplemental findings in Section 126.0504(b) through (ap) that are applicable to the

proposed development as specified in this section.

(a} through (o) [No change in text.]

)

pplemental Findings - Supersioies -

A Site Development Permit required in . @ccggié_x_z‘_qe with Section 143,

because of potential imggct;é to the surroundin

approved or conditionally a roved only if the decision maker makes the

ety et A o =X O e b M et L ek

following supplemental findin

126,0504(a):

s in addition to the findings in Section

Q_l Thé-;égzggrstomggo'i“‘?‘:i‘%‘ig‘_r_e_:‘g“_sg the potential for neighborhood

U (2) Th@zup erstore will not adversely affect the City’s Business

.. Improvement Districts, Rede
. 'Business Distriets; and

velopment Project Areas, or Micro

B .3 3_1_;@  superstore will not advérselv affect the City’s neighborhood and

g@ g . Thc superstore will not adversely affect the character of the
surrounding neighborhood,

Review Process for Previously Conforming Premises and Uses

The required review process for different types of proposed development or activity,

based on the previously conforming category, such as existing sfructural envelope,

density, and uses are shown in Table 127-01A through 127-01C. If the proposed
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development includes more than one previously conforming category, alt

corresponding regulations, as described in Sections 127.0104 through 127.0108

apply.

{a} Previously Conforming Structural Envelope

Table 127-01A

Review Process for Previcusly Conforming Structural Envelope

Type of Development Proposal

Applicable Sections

Required
Development
Permit/Decision
Process

Maintenance, repair or alteration {less
than or equal to 50% of market value of
entire structure or improvenient) that
does not expand the structural
envelope.

[No change in text.}

{No change in text.]

| envelope,

Maintenance, repair or alteration
(greater than 50% of market value of
entire siructure or improvement) that
does not expand the sty ucmml

~[No change in text.]

[No change in text.}

Reconstruction (foliowmﬁ fire, naturai

disaster, act of the public enemy) for o

residential structures or for
nonresddentlal strucius: es when the: cost
of reconstruction is less than 50 percent
of marker vatue,

[No change in text.]

[No change in text.]

Reconstruction {following ﬁre,- natoral
disaster, act of the public enemy) for
nonresidential structures when the cost |
of reconstruction is greater than SD ‘
percent of market value. B

: --.[No change in text.]

!

[No change in text.]

Expansion/enlargement, where new

127.0106(z), (b), and

CP/Process 1

construction conforms with all current (e} (D) and (g) SDP/Process 4 for
development regulations. superstores
Expansion/enlargement where new 127.0106(c}), (5 and {g) NDP/Process 2

construction requests a reduction of up

to 20% from required setbacks.

SDP/Process 4 for
.S‘ugens‘mr@

Legend to Table 127-01A [No change in text.]

{b) [No change in text.

]
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§127.6106

§131.0522

{c)

(0-2011-18)

[No change in text.]

Expansion or Enlargement of Previously Conforming Structures

(a) through (e) [No change in text.]

H

(&)

Proposed expansion or enlargement of a previousiy conforming
supersiore is subject to a Site Development Permit in accordance with

Section 126.0502(d) and the applicable sugple@emal regulations in
Section 143.0363(h),

Proposed expangion or enlargement of a Qrew ously conformis

pigsnment tha rersiore is sublecé to a Sn;e
Devcl =]Q~ ment Permit in accgldance with Section 26 0502(d) and the

applicable supplemental T@leatmns in Section 143, 0365;'0;

Use Regulations Table of C ommerc;a! Zones

The uses allowed in th‘e b()lgfj:_'.ﬂl‘(:lﬂi Zones a;;eshown in Table 131-05B.

Legend for Table 131-05B [No change in text.] " .
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Table 131-05B
Use Regulations Table for Commercial Zones

(0-2011-18)

Use Categories/Subcategories Zonel Lones
[See section 131.0112 for an explanation Designator
and descriptions of the Use Categories, o
Subcategories, and Separately Regulated Ist & 2nd >> CN CR- | CO- | CV- 1 CP-
Uses] rd == 1. - 1240 1- 1- | 1-
4th >=11 2 130 1 |11 (2112 1
Open Vspace through Institutional, Separately Regulated |
Institutional Uses, Wireless communication facility: {No change in text.]
Wireless communication facility outside the public mgkf of s
way [No change in text.] X :
Retail Sales ‘ Vi
Building Supplies & Equipment R Pgl*-; PS" - -
Food, Beverages and Groceries |ptes P“; Pg)l% pihidal plilaial
Consumer Goods, Furniture, Appliances, Equipment | pU'=le? | pUtIptily pBIL
Pets & Pet Supplies ptiada) T pliaptiiy .
Sundries, Péxarmaceuﬁéﬁ} & -Cgmreuiencé.s;aleé_‘fﬁ'” [t P:; P,:zi)l! ptiteplitld
Wearing Apparel & Accessox ies ptis P:”i P;;* - [Pt
2y 1d
Separately Regnlated Retali Sales Uses S
Agriculture Related Supplies & Eqmpment - P | P - - -
Alcoholic Beverage Outiets L L L] L L -
Plant Nurseries P PP - - -
Swap Meets & Other Large Outdooz Retail Facilities - C|C - c' -

Commercial Services through Signs, Separately

text. ]

Regulated Signs Uses, Theater Marguees {No change in

[No change in text.]

-PAGE 6 OF 14-




(0-2011-18)

Facilities

Use Categories/Subeategories Long Zones
T ) Designator
- [See section 131.6112 for an explanation
and descriptions of the Use Categories, Ist & 2nd >> CC-
Subcategories, and Separately Regulated 3rd >l 1o 1 2 13- 4 5.
Uses]
ak>>H213|12[3:4]51112{31415]112|3 14
Open Space through Institutional, Separately Regulated
Institutional Uses, Wireless communication facility: [No change in text.]
Wireless communication faciliry outside the public right-of- |- ¢ -
way [No change in text.]
Retail Sales
Building Supplies & Equipment P{;;f P;;;* . opildd o pUlla
{ Bl
Food, Beverages and Groceries ptitt pUi [pUiL] piTl.id) piilats)
: 12) i
Consumer Geods, Furniture, Appliances, Equipment P(;;-‘ 'P:zi;f P;; L pllde) plle
12 L2 )
Pets & Pet Supplies pUit ) pUh pUL plLI | pitlad
12) 2 11
Sundries, Pharmaceutical, & Convenience Sales PS;* P](;: P;;; p{lid) pille)
Wearing Apparel & Accessories plih| plL pUiLl pilliz ptle)
REAR BNV R I V)
Separately Regulated Retail Sales Uses
Agriculture Related Supplies & Equipment - - - P P
Alcoholic Beverage Outlets L L | L L L
Plant Nurseries P PP P P
Swap Meets & Other Large Outdoor Retail - - - - C

Commercial Services through Signs, Separately
Regulated Signs Uses, Theater Marquees [No change in

[No change n text.]

text.?

Footnotes to Table 131-058

fthrough ' [No change in text.]

2 Development of a superstore and development that would resulf in a superstore is subject to

§131.0622  Use Regulations Table for Industrial Zones
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The uses allowed i the industrial zones are shown in Table 131-06B.
Legend for Table 131-06B [No change in text.]

Table 131-06B
Use Regulations Table for Industrial Zones

Jse Categories/ Subcategories Zone| Zones
[See section 131.0112 for an explanation and | Designator
deseriptions of the Use Categories,
Subcategories, and Separately Regulated lst & Ind>> IP- IL- IH- 13-
Uses] pd s -] 2 (-] 2 | - | 1 | e ]
4_4&} et 1 i i 1 1 1 i i
Open Space through Institutional, Separately Regulated
Institutional Uses, Wireless communication facility: Wireless [No change in text.]
communication facility outside the public right-of-way [No = '
change in text.]
Retail Sales
Building Supplies & Equipment I ] I S B e
51| 10 16
16
Food, Beverages and Groeeries -l -1-1- Pl(ﬁ‘;e - - -
Consumer Goods, Furniture, Appliances, Equipment -3 - . P® PJZ;* - - E’“’
13, 16 15,16}
18}
Pets & Pet Supplies -l -1~ Pl‘ﬁ_‘; - - .
Sundries, Pharmaceuticals, & Convenience Szales - |P®|PS[pe) pUP | Pl pe ] P
15, 113, 115 15,48 § 1508 1 15,16}
ORI ST
Wearing Apparel & Accessories ' - - - P PR - pe
15, | 15 15,46
1)
Separately Regulated Retail Sales Uses
Agriculture Related Supplies & Equipment -{-{-P;y P | PP P
Alcoholic Beverage Outlets -t -l -1-1 L] - - -
Plant Nurseries -l-i-i-1P - P P
Swap Meets & Other Large Qutdoor Retail Facilities -1 -1 CiICcyCcyC
Commercial Services through Signs, Separately Regulated | . o
1.S'igns Uses, Theater Marguees [No change in text.] [No change in text ]

Footnetes for Table 131-06B
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"through ™  [No change in text.]

1 Development of a superstore and development that would result in a superstore 1s subject to

Section 143.0365. S

§143.0362  When Suppliemental Neighborhooed Development Permit and Site Development
Permit Regulations Apply

This division applies to any development proposal for which a Neighborhood

Development Permit or Site Development Permifis required as described in Sections

126.0402 and 126.0502, in accordance witi .Tab'%g 143-03A.

Table 143~83A

Suppiemental Neighborhood Development Permit or Site Deveiapment Permit

Regulations. Apphcablhty

Type of Development
Proposal

Applicable Sections

Required

Development

Permit/Decision
Process

Aftordable/In-Fill Housing
Projects with Deviations

[No change in text.]

No change in text.]

Development of a large
retail establishment of
50,000 or more square feet
gross floor area in all
commercial and industrial
zones, and in all planned
districts, except the Centre
City Planned District

[No change in text.]

{No change in text.]

Development of a large
retail establishment of
100,000 or more square
feet gross floor areq in all
commercial and industrial
zones, and in all planned
districts

INo change in text.]

INo change n text.]

site Containing
Environmenially Sensitive
Lands

[No change in text.]

[No change in text.]

Site Containing Hisiorical
Resources

[No change in text.]

{No change in text.]

Fences or Retaining Walls
Exceeding the Permitted
Height

[No change in text.]

[Ne change in text.]
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Relocated Building Onto a
Site With an Existing
Building

[No change in text.]

{No change in text.]

Site with Previously
Conforming Conditions

[No change in text.]

[No change in text.]

Nonresidental Development
Exceeding the Maximum
Permitted Parking

[No change in text.}

[No change in text.}

Shared Parking for Uses
Mot Listed in Section
1 142.0545(c)

[No change in text.]

[No change in text.]

Commercial Development
With Tandem Parking

[No change in fext.]

[No change in text.]

Previously Conforming
Parking for a discontinued
se

No change in text.]

[No change in text.]

Mobilehome Parks in RM
Zones

[No change in text.]

[No change in text.]

Mobilehome Parks in RS, [No change m text. ] [No change in text.]
RX Zones

Discontinuance of {No change in text.] [No change in text.]
Mobilehome Park

Muitiple Dwelling Unit {No change in text.] [No change in text.]

Development that Varies
from Minimum Parking
Reguirements

Nonresidental Development
(With TDM Pian) that
Varies from Minimum
Parking Requirements

INo change in text.]

[No change in text.]

Community Plan
Implementation Overlay
Zone

[No change 1n text.]

'No change in text.]

| Mission Trails Design [No change in text.] [No change in text.]
District
Development Within the {No change in text.] [No change in text.]
Urban Village Overlay
Zone

Public improvements on
More Than 3,000 Feet of
Frontage or Where City
Standards Do Not Apply

No change in text.]

[No change in text.]

| Manufactured Slopes in
Excess of 25% Gradient
and 25 Feet in Height

[No change in text.]

{No change in text.]
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Affordable Housing in RE,
RS, RX, RT, AR Zones

[No change in text. ]

[No change in text.]

Condominium Conversions
with Deviations from
Development Regulations

[No change in text. ]

{No change m text.]

Mulriple Dwelling Unit
Development in RM Zones
Involving Lot
Consolidation and Exceeds
Number of Units Indicated
in Table 126-05A

[No change in text.]

{No change in text.]

Clatremont Mesa Height
Limit Overlay Zone

[No change in text.]

[No change in text.}

Supersiare

143.0303, 143.0303, 143.0365, 1430375

SDP/Process Four

Legend to Table 143-03A [No change in text.]

§143.0365  Supplemental Site Dévelopment Permit Reg ulations for §

The following supplem en‘talrreéiiiﬁﬁons apply 1o development of superstores. The

purpose of tiiese regulations is to providé sfanc

The intent of these%r_g; culations is 1;@ ‘breserve neighborhood and small businesses

are easilv accessible 10 residents and to prevent urban g

rithe evaluation of supersiores.

that

nd suburban decay that could

7 result from any adverse impacts to figighborhood and simall businesses, as well as to

. prevent traffic congestion and air guality pollution,

(a) Economic and Community Jmpact Report Requirement. As part.o

gggz _Ii{;&;ﬁi_g@jﬁg@ﬁj&@gﬂ@i@gmeﬁt Permit for the development of

by a consultant approved b

community impact analysis report shall include, at a minimum;
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An assessment of the extent to which the proposed supersiore will

capture a share of retail sales in the economic and community impact

areg.

superstore will affect the supply and demand for retail space in the

uAiLy

impactrareq.

An assessment of the num:b’ef.:'of D : ersons emploved jn existing retail

stores in the economit and %Qommmuji.i@u{jnig act area, an estimate of the

number of p grs_pﬁs who will likely be _gmglgg"@ﬂ d by ihe proposed

superstore, and an analysis of whether the v
result in anet increase or decrease in employment in the economic

and community impact areg.

and operation of the proposed superstore.

; Awn agsessment of the effect that the construction and operation of the

or retail shopping centers, in the same economic and community

impact area, including the potential for blight resulting from retail
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demolition of housin

(0-2011-18)

An assessment of how the development of the proposed superstore

and policies in the City’s General Plan Fconomic Prosperity Element.
An assessment of the effect that the construction and operation of the

proposed supersiore will have on average fotal vehicle miles travelled

by retail customers in the same economic and community impact

area,

An assessment of whéther there will ‘b':e':!ang restrictions on the

subsequent use of the proposed superstore project site, including, but

not limited to, any lease p rovisions that would require the project site

to remain vacant for any amount.of fime,
“An assessment of wﬁéiﬁei*_rthe gr_@_gg'béed superstore would require the

-or any other action or change that results in a

egative impact on the creation of extremely low-, very

destruction or demolition of park and other open green space,

any other adverse or positive impacts to neighborhood and smali
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mitigate anv materiallv adverse impacts of the proposed superstore to

neighborhood and small businesses,

Expansion or Enlargement or Chan

gxpansion or cplargement

a previpusly conforming superstore is subject to

Section 127.0106(f) and the supplemental repulations in Sections 143.0363

and 142.0410, Provosed exga_msiqni*g’ nlargement, or modification to a

previously conforming large retail establishment that would result in a

superstore is subject, mtgmg;gg' Ll""_‘on 127.9106(2) and tlﬁéﬁ 'sj iwplemental regulations

in Sections 143.0363 and 1420410, -~

Future A@licaﬁbfi R%:St"fi(_:_ti()ll. Ifan 'épﬁlig:ation for a Site Development

Permit for the development of asu J_ergtorejms*deniag the applic

ant shall not

-subimit an application _@t‘ﬁle-‘smg__ substantially same development for.one

vear after the dafe of the deriial,

Or.Dept: Council District 3

PL#2010-00533 =
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OFFICE OF COUNCILMEMBER TODD GLORIA

COUNCIL DISTRICT THREE
MEMORANDUM
DATE: May 26, 2010
TO! Honorable Members of the City Council

Honorable Mayor Jerry Sanders

FROM: Counciimember Todd Glorla r il 3

SUBJECT: Proposed Ordinance to Protect Smali and Neighborhood Businesses

The neighborhoods in my Counci! District and throughout the City of San Diego rely on
healthy commercial districts to add vibrancy and improve the guality of life in the
community. The importance of these districts, including small businesses, is recognized
by the City throughout the General Plan and related planning documents, and the City
and Redevelopment Agency have directed significant resources o renew and revitalize
many of these commercial areas.

| have long been concerned about potential threats to San Diego’s neighborhood
business districts that are posed by supercenters, which are defined as big box slores
of over 90,000 square feet with more than 10% of floor sales area dedicated to non-
taxeble goods. Supercenters have been shown to undermine the usability of local
commercial centers, generate increased levels of traffic, and increase the potential for
neighboerhood blight.

In light of these concems, | am committed to pursuing legislative protections for small.
and neighborhood businesses. | am attaching a draft of a proposed ordinance that
would promote and preserve small and neighborhood business aresas. lt would require,
as part of the discretionary review process, that superstores prepare an Economic
Impact Analysis so that the City Council can a make a finding as to whether ornot a
superstere would create a material adverse economic impact on a neighborhood.

| iniendib scheduie this issue at the June 23, 2010 meeting of the Land Use and
Housing Commitiee,
TGigjh

Aftachment



