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February 3, 2011 REPORT NO. PC-11-018
Planning Commission, Agenda of February 10, 2011
AMENDMENTS TO ENVIRONMENTALLY SENSITIVE LANDS

REGULATIONS PERTAINING TO WETLAND DEVIATIONS - PROJECT
NO.150488. PROCESS LEVEL 5.

REPORT TO CITY COUNCIL Nd. 10-140; CITY MANAGER’S REPORT NO.
04-046

CITY PLANNING & COMMUNITY INVESTMENT AND
DEVELOPMENT SERVICES DEPARTMENTS

Issue(s): Should the Planning Commission recommend City Council adoption of the proposed
amendments to the Environmentally Sensitive Lands Regulations pertaining to Wetland

Deviations?

Staff Recommendation:

1. Recommend that the City Council Certify Supplement to Environmental Impact Report
No. 96-0333.

4 Recommend that the City Council Approve Amendments to the Environmentally
Sensitive Lands Regulations of the Land Development Code, including the establishment
of the three development scenarios under which a deviation from the sensitive biological
resources regulations may be requested outside of the Coastal Overlay Zone— Essential
Public Project Option (EPP), Economic Viability Option and Biologically Superior

Option.

. Recommend that the City Council Approve revisions to the Land Development Manual -
Biology Guidelines to establish criteria for each development scenario against which the
existing deviation findings will be evaluated.
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Community Planning Group Recommendation: On September 22, 2009, the Community
Planners Committee approved a motion 17-5-1 directing staff to return with revised regulations
that provided appropriate trail and public access language.

Other Recommendations: The Wetland Advisory Board submitted a letter, received on June
27,2010, objecting to the Economic Viability Option, types of projects on the Essential Public
Projects List, the criteria used to determine wetland quality in the Biologically Superior Option,
and the SEIR conclusions.

Environmental Review: In accordance with Sections 15162 and 15163 of the State CEQA
Guidelines, a Supplement to EIR No. 96-0333 has been prepared covering this activity.

Fiscal Impact Statement: The processing of amendments to the Land Development Code is
funded as an overhead expense of the Development Services Department (DSD) budget
enterprise fund.

Code Enforcement Impact: None with this action.

Housing Impact Statement: None with this action.

BACKGROUND

The Environmentally Sensitive Land Regulations (ESL) housed in Chapter 14, Article 3, Division 1 of
the Land Development Code (LDC) were adopted to assure that development occurs in a manner that
protects the overall quality of the resources consistent with sound resource conservation principles and
the rights of private property owners. Currently, impacts to sensitive biological resources wetlands are

allowed per the Land Development Code only through a deviation if an applicant obtains a Site

Development Permit (SDP) and the required findings can be made for approval as specified in Sections
126.0504 (a) (b) (c). Specifically, LDC Section 126.0504 (c) requires that two supplemental findings be
made to allow for a deviation from the Sensitive Biological Resources regulations. The existing LDC
language, however, provides only limited guidance to city staff, the applicant and the decision maker
regarding the evaluation of impacts to these resources and under what circumstances it is reasonable to

consider and recommend approval of such a deviation.

The City Council first directed staff to examine the deviation findings in 1998 after determining that

additional clarification was necessary to establish under what development scenarios impacts to

wetlands may be allowed, and what criteria and analyses must be submitted to support the required
findings and justify the decision. As described in more detail below, the City has incorporated the input
of several working groups over the past ten years to clarify the wetland deviation process for three
scenarios: the Essential Public Project Option, the Economic Viability Option, and the Biologically

Superior Option.

Working Group Process

Following initial efforts, the first of three working groups was formed. This working group included
environmental and development industry stakeholders, including the Building Industry Association
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(BIA), the Southwest Center for Biological Diversity, Endangered Habitats [eague, and staff from the
Mayor’s office. The working group developed draft language to address the deviation process for the
city’s Wetland Advisory Board (WAB) to review. In September 2000, the WAB submitted a letter to the
City Manager outlining conditions under which a biologically superior result could be attained despite
allowing the loss of certain low quality wetlands. Subsequently, work was halted on the project pending
resolution of a lawsuit filed against the City related to vernal pools.

In 2001, a second working group was formed which included representatives from what is now the City
Planning & Community Investment Department, the development industry and environmental groups
not party to the vernal pool lawsuit, and the Mayor’s office. The Land Use and Housing (LU&H)
Council Committee directed this group to work with a larger committee of stakeholders, including those
affiliated with the lawsuit.

In January 2003, a third working group convened to continue working on the wetland deviation
regulatory language. Membership was expanded to include: city staff, the Alliance for Habitat
Conservation, San Diego Audubon Society, BIA, Center for Biological Diversity, McMillan Land
Development, RMA consultants, Sheppard Mullin Attorneys at Law, and the Sierra Club. Based upon
LU&H direction, this group met to develop language for incorporation into the LDC to specifically
address the wetland deviation process. They were unable to reach consensus in three major issues areas:

1) limiting the Essential Public Projects Option to linear infrastructure; 2) precluding the Economic
Viability Option when an offer at fair market value had been made; and 3) allowing a perpetual
management endowment (versus extraordinary mitigation) to be considered as mitigation for the
Biologically Superior Option.

At the LU&H meeting on March 10, 2004, staff presented the draft wetland deviation language and the
three major issues on which the working groups had been unable to reach resolution. The Committee
directed staff to: 1) develop a list of projects potentially qualifying for the Essential Public Project
Option; 2) establish a definition for the term “Public Project”; 3) require extraordinary mitigation for the
Biologically Superior Option and eliminate the option to provide standard mitigation with an
endowment and; 4) complete the environmental review for the Project prior to returning to City Council.

Over the past few years, staff has continued to work, intermittently, on responding to City Council
direction and completing all of the identified tasks to begin the public hearing process for the LDC
amendments. In doing so, three versions of the proposed amendments, including the Biology
Guidelines revisions, have evolved. They include: the Project as drafted by city staff, the Working
Group alternative from 2004, and a Wildlife Agencies’ (California Department of Fish and Game and
U.S. Fish and Wildlife Service) version that differs only slightly from the Project. A discussion of these
alternatives is provided in Attachment 1.

DISCUSSION

The proposed project consists of Amendments to the Environmentally Sensitive Lands Regulations of
the Land Development Code and to the Biology Guidelines found in the Land Development Manual. A
summary table of the proposed changes and the existing regulations and guidelines is proved below.




Project Description

The proposed LDC amendments establish the three situations in which a deviation from the sensitive
biological resource regulations may be requested unlike the current regulations which provide no limits
based on project types or quality of the wetland resource. Furthermore, the amendments do not establish
any type of exemption or delete any existing findings that must be made in order to approve a deviation
from the regulations. Projects making application in these instances must still process a permit to allow
for the deviation. This will require extensive analysis, environmental review, public participation,
findings, and a public hearing.

Land Development Code Amendments

The Land Development Code, including Sections 143.0110 — Table 143-01A, 143.0141 and 143.0150
(Attachment 2) and the Land Development Manual — Biology Guidelines, is being amended to establish
the three development scenarios under which a deviation from the sensitive biological resources
regulations may be approved outside of the Coastal Overlay Zone - Essential Public Project Option
(EPP), Economic Viability Option, and Biologically Superior Option.

The Essential Public Project (EPP) Option would allow for a wetland deviation in cases where it is not
feasible for the City to avoid wetland impacts in the development of necessary public facilities and
infrastructure projects. This option defines and limits public projects to the following: a) specific.
design/construction projects identified in a community or implementing plan and identified on the EPP
list, b) linear infrastructure, ¢) maintenance of existing infrastructure, and d) projects initiated by the City
to meet state and federal regulatory requirements. The EPP list has been reviewed throughout the
process and several potential projects have been removed. The remaining 36 projects are organized into
two categories: unknown potential for wetland impacts and minor or no anticipated impacts. Project
sites were included on the list if there was a potential for, wetlands to exist on-site. In many cases,
project specific site design and analysis has not yet been conducted to determine if wetland impacts
would actually occur. These projects will be required to comply with ESL Section 143.0150 and a
deviation may only be requested where no feasible alternative exists that would avoid impacts to
wetlands. It is intended that this list be final.

The Economic Viability Option would allow a deviation to preserve an applicant’s right to an
economically viable use of property, only for circumstances not of the applicant's making and where
avoidance of wetland impact is infeasible. It provides stringent criteria for the preparation of an analysis
to determine the economic viability of a project with and without the deviation and would be consistent
with the existing regulations within the Coastal Overlay Zone.

All other proposed deviations would be limited to the biologically superior option. This amendment
would allow a deviation from the LDC under the Biologically Superior Option if an alternative project or
design achieves a superior biological result through either project design with standard mitigation or
extraordinary mitigation and is limited to low quality wetland resources.




[ Table 1. Summary of Existing and Proposed Amendments to ESL Regulations and Biology Guidelines

Existing LDC/ESL Regulations

Proposed LDC/ESL Amendments

1. Applicants may apply for a deviation only
after demonstrating avoidance is not
feasible

2. All applicable state and federal permits
required prior to issuance of any grading

permits

3. Deviations: allowed for all types of
projects

4. Separate requirements for Coastal Overlay
Zone

1. No change
2. No change
3. Deviations limited to three types of projects:

Essential Public Projects, Economic Viability and
Biologically Superior; under the Biological Superior
Option, impacts are further limited to low quality
wetland resources

4. No change within the Coastal Overlay Zone.
Amendments only apply to areas outside of the
Coastal Overlay Zone

5. Requirement to fund management and monitoring of
mitigation sites in-perpetuity

Existing Findings for a Deviation from ESL

Proposed Findings for a Deviation from ESL

afford relief from special circumstance or conditions
applicable to the land and not of the applicant’s
making.

There are no feasible measures that can further No change
minimize the potential adverse effects on

environmentally sensitive lands.

The proposed deviation is the minimum necessary to | No change

Existing Biology Guidelines

Proposed Amendments to the Biology Guidelines

Public and Private Projects

1. Applicants must demonstrate that
avoidance is infeasible

2. Projects are sent to Wetland Advisory
Board as part of CEQA public review
process. Any comments are included in
final CEQA document

3. Demonstrate how wetland impacts have
been minimized to the maximum extend
feasible

Public and Privaie Projects
1. No change
2. No change
3. No change
4.a. Defines & limits essential public projects (EPP) to:
1. linear projects
2. maintenance of linear projects
3. state and federally mandated projects (e.g., projects
reqpired to clean up an impaired water body)
4. public projects indentified in an adopted land use
plan or implementing document and on the EPP list
4.b. Additional reguirements for biological analysis: '
1. no project alternative
2. wetland avoidance alternative, including alternative
sites
5.a. Defines and limits all other projects to the biologically
superior option:
1. deviation considered for low quality wetland
resources only;
2. no deviations allowed within tidal-influence
wetlands (e.g. coastal salt marsh, saltpan & mudflats)
3. Project must result in a biologically superior project
4. Opinion of the Wetland Advisory Board included in
report to City decision maker
5. Requires concurrence from the Wildlife Agencies
5.b. Additional requirements for biological analysis:
1. include no project alternative
2. include a wetland avoidance alternative
3. include biologically superior alternative
4. extensive documentation, including species
diversity, restoration potential, connectivity,
hydrologic function, source and quality of water, to
make determination on wetland quality
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I Economic Viability: ) Economic Viability:
1. Deviation only allowed if denied viable use 1. No change
of land and avoidance is not feasible 2. Nochange
2. Project must be the minimum necessary to 3. No change
achieve economic viability 4. No change
3. Demonstrate how wetland impacts have 5. No chance
been minimized to the maximum extend 6. No change
feasible 7. Requirements added outside Coastal Overlay Zone:
4, Projectis sent to Wetland Advisory Board a) consistency with Coastal Overlay Zone
as part of CEQA public review process. requirements
Any comments are included in the final b) deviation cannot be based solely on a rezone
CEQA document c) biological analysis must include: no project
5. Economic viability analysis and deviation alternative and an avoidance alternative
findings must be made available to City d) Real Estate Assets Department would hire and
decision-maker and public supervise an outside qualified appraiser to
6. Inside the Coastal Overlay Zone: extensive prepare an appraisal including prior and current
requirements related to supporting purchase information
documentation e) economic analysis required consistent with
federal 404 b(1) guidelines under the Clean
Water Act
f) Real Estate Assets Department would select a
qualified outside economic consultant to
prepared an economic viability analysis
g) City staff including DSD, CPCI, and READ
would review the supporting documentation
h) Wildlife Agency concurrence required if full
biological mitigation is not provided
Biology Guidelines

The Land Development Manual — Biology Guidelines are also being revised to establish criteria for each
development scenario to assist in making the existing deviation findings.

In the case of the EPP Option, a deviation may be allowed when such projects serving basic
infrastructure needs of the community or the region must be implemented and no feasible alternative
exists which would comply with the ESL Regulations. The following four criteria must be met for a
project to qualify under the EPP Option:

1. The project is an EPP as defined above. If the City has options on the location of an EPP, the
City should not knowingly acquire property for an EPP, which would impact wetlands.

2. The proposed EPP and all biological options, both practicable and impracticable, are fully
described and analyzed in an appropriate CEQA document.

3. The potential impacts to wetland resources have been minimized to the maximum extent
practicable which may include, but is not limited to, adequate buffers and/or designs that
maintain full hydrologic function and wildlife movement (e.g., pipeline tunneling, bridging,
Arizona crossings, arch culverts).

4. The proposed project has fully mitigated its impacts in accordance with the Biology Guidelines.
-6-




In the case of the Economic Viability Option, the Land Development Manual would also be revised to
add criteria for preparation and review of the required economic analysis. Applicants would be required
to provide extensive information related to the site in question including but not limited to: purchase
price, date of acquisition, fair market value, land use/zoning at time of acquisition and any changes to
such, development restrictions at time of acquisition, change in size, offers for purchase, a biological
report with a no project alternative and a wetland avoidance alternative, and ownership costs. The
proposed amendments were modeled on and are consistent with the existing economic analysis
requirements for projects within the Coastal Overlay Zone. Additionally, applicants requesting a
deviation under this scenario, with projects that provide less than full biological mitigation, will require
concurrence from the Wildlife Agencies prior to project approval. No amendments are proposed to the
regulations already in effect in the Coastal Overlay Zone.

Amendments related to the Biologically Superior Option would limit potential deviations to low quality
wetland resources and no deviations would be allowed within tidal-influence wetlands. Criteria have
been added to aid in the determination of the wetland quality. The proposed criteria are extensive and
include both general and habitat-specific factors related to vernal pools, salt marsh/salt panne/mudflats,
and freshwater, riparian or brackish wetlands. The general criteria covers use of wetlands by species,
diversity of native flora and fauna, enhancement or restoration potential, habitat function, connectivity,
long-term viability, hydrologic function, status of watershed, and source and quality of water. Other
requirements include a biology report with analyses of no project, wetland avoidance project, and
biologically superior project; project review and concurrence by the Wildlife Agencies; two mitigation
options; wetland management and monitoring provisions; and forwarding the recommendation of the
Wetland Advisory Board to the decision-maker.

Mitigation

As described above, the proposed project allows applicants to apply for a deviation from the wetland
regulations under this option if providing either a biologically superior project design with standard
mitigation for wetland impacts, or by providing extraordinary mitigation at higher mitigation ratios for
wetland impacts. Further, the proposed project requires the applicant to provide funding for all required
in-perpetuity management and monitoring. The Wildlife Agencies concur with the mitigation ratios
identified in the proposed project. Additionally, the agencies have asked that the City require in-
perpetuity monitoring and management to ensure in all cases the future health of the wetland habitat that
is being preserved. The Working Group alternative is silent about monitoring and buffer requirements
but recommends extraordinary mitigation for all impacts to wetland resources.

Environmental Review

A Supplemental Environmental Impact Report (EIR) to the Land Development Code EIR (No. 96-0333)
was prepared that analyzed Land Use, Biological Resources, Hydrology and Water Quality issues. The
environmental document determined that no additional impacts beyond those that were analyzed in the
original environmental document would result. The original EIR anticipated that adoption of the Land
Development Code could result in future development that could incrementally increase the potential for
cumulatively significant Biological Resources impacts. The SEIR was distributed for a 45-day public
review period beginning on September 15, 2009 ending October 30, 2009. During the public review
period both the San Diego Canyon Lands and the Wetlands Advisory Board requested a 30-day
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extension on the comment period. Development Services Department granted a three week extension
which ended on November 20, 2009. A total of five comment letters were received during the public
review period. These letter and responses to individual comments are provided in the Final
Supplemental EIR.

Public Outreach and Comment

Public review of the proposed amendments began on September 17, 2009 with notification of the
availability of project documents to over 2000 contacts. Additionally, staff provided formal
presentations to the Community Planners Committee (CPC) on September 22, 2009, the Wetland
Advisory Board (WAB) on November 12, 2009 and January 14, 2010 and the Open Space Citizens
Advisory Committee (OSCAC) on April 8, 2010.

CPC approved a motion 17-5-1 directing staff to return with revised regulations that provided
“appropriate trail and public access language.” Addition of such language would be contrary to the City
Council direction and the project purpose. Staff, therefore, declined to revise the language. The WAB
sent a letter, received on June 27, 2010, objecting to the Economic Viability Option, types of projects on
the Essential Public Projects List, the criteria used to determine wetland quality in the Biologically
Superior Option, and the SEIR conclusions. The Essential Public Projects list was reexamined and
revised in response to this and other public comments. Also, development of the criteria to assess the
quality of wetlands was achieved through input from the working group, Wildlife Agencies, and staff.
The added language will greatly assist staff and the decision maker in determining if permit findings can
be made to allow impacts to wetlands to occur.

Ten letters that commented on the proposed project were received via mail and e-mail. These letters
came from the California Department of Fish and Game, San Dieguito Regional Open Space Park,
Rancho Bernardo Community Planning Group, California Native Plant Society, San Diego Mountain
Biking Association, Allied Climbers, and members of the public. Comments focused on concerns
regarding whether the adoption of the regulations would further limit access to trails in the City’s open
space areas, objections to the proposed Economic Viability Option and the impact analysis related to the
application of this option, the criteria used to determine the quality of a wetland, number and type of
projects included on the Essential Public Projects List, and the lack of a requirement for in-perpetuity
management and monitoring.

Additionally, the San Dieguito Regional Open Space Park staff objected to the time and expense that
processing wetland deviations incurs and recommended that the deviation process be lowered from a
Process Level Four to a Process Level Three to reduce those costs. The permit process level for
deviations from the wetland regulations was established with the adoption of the Land Development
Code and is appropriately set at Process 4, Planning Commission hearing.

Land Use and Housing Committee Meeting

Staff presented the proposed project to the Land Use and Housing Committee (LU&H) as a status report
on November 10, 2010, due to the amount of time that had elapsed since the previous LU&H meeting.
Prior to the meeting, a coalition of environmental groups submitted a letter (Attachment 3) and presented
testimony about concerns regarding the proposed amendments. LU&H also received a joint letter from
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Preserve Wild Santee and The Center for Biological Diversity. These groups concerns focus around the
number of projects on the EPP list, the application of the Economic Viability Option, misconception that
the proposed new regulations create an exemption, mitigation ratios, monitoring and maintenance
program, and the criteria to be utilized to determine wetland quality. At the same time, the Wildlife
Agencies provided a letter to the City Council members in support of the proposed amendments
(Attachment 4). After hearing the presentation and testimony, LU&H voted unanimously to direct staff
to work with the Coalition of Environmental Organizations to resolve the issues identified in the letter,
final the environmental document and back up material for the adoption hearings, and include a pipeline
provision in the final draft of the ordinance.

Subsequent to LU&H, the City responded to the joint letters detailing how both the existing regulations
and the proposed amendment provide for the protection and preservation of wetland resources
(Attachment 5). As previously mentioned, staff continued to review the Essential Public Project List,
and as result was able to remove additional projects. The revised Essential Public Project List is included
as part of Attachment 4 of this report along with a Summary of Existing and Proposed Amendments to
ESL Regulations and Biology Guidelines.

Conclusion

Staff recommends adoption of the amendments to LDC Sections 143.0110 — Table 143-01A, 143.0141
and 143.0150 and the Land Development Manual — Biology Guidelines as proposed. The proposed
amendments will clarify for city staff, the applicant, and the decision maker how to evaluate impacts to
wetland resources, and most importantly, under what circumstances it is reasonable to consider and to
recommend approval of a deviation to the regulations for wetland impacts. Adoption of the amendments
will further the purpose of the Environmentally Sensitive Lands Ordinance, to assure that development
occurs in a manner that protects the overall quality of the resources consistent with sound resource
conservation principles and the rights of private property owners.

Respectfully submitted,

M > col W_ﬁ/f af R
Kelly Broughton, Director Bill Anderson, FAICP, Difector
Development Services Department City Planning & Commiinity Investment

BROUGHTON/ANDERSON/WINTERROWD/ALM/JIK

Attachments:

1. Report to City Council No. 10-140 (without attachments)

2. Amendments to Land Development Code to Address Wetland Deviations

3. Letter from Coalition of Environmental Groups, dated November 5, 2010 and Letter from

Preserve Wild Santee/Center for Biological Diversity, dated November 4, 2010
Letter from Wildlife Agencies dated November 9, 2010
Response to Comment Letters from CPCI and DSD, dated January 18, 2011

s
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Attachment 1

THE CiTy OF San Dieco

Repory 1o THE Gty Counc

DATE ISSUED: November 3, 2010 REPORT NO: 10-140

ATTENTION: Committee on Land Use and Housing

SUBJECT: Amendments to the Environmentally Sensitive Lands Ordinance
Pertaining to Wetland Deviations

REFERENCES: CMR 04-046 |

REQUESTED ACTION;

~ Committee recommendation to the City Council that it adopt amendments to the Land
Development Code and Land Development Manual — Biology Guidelines to address
Wetland Deviations. '

STAFF RECOMMENDATION:

Staff recommends that the Environmentally Sensitive Lands regulations be amended to:

1) Establish the three development scenarios under which a deviation from the
© sensitive biological resources regulations may be requested outside of the Coastal
Zone (including vernal pools) - Essential Public Project Option (EPP), Economic
Viability Option, and Biologically Superior Option and;

2) Revise the Land Development Manual — Biology Guidelines to establish criteria for
each development scenario against which the already adopted deviation ﬁndmgs '
will be evaluated. :

SUMMARY:
Background

The Environmentally Sensitive Land Regulations (ESL) housed in Chapter 14, Article 3,
Division 1 of the Land Development Code {LDC) were adopted to assure that
development occurs in a manner that protects the overall quality of the resources consistent
with sound resource conservation principles and the rights of private property owners.
Currently, impacts to sensitive biological resources wetlands are allowed per the Land
Development Code only if an applicant obtains a Site Development Permit (SDP) and the



required findings can be made for approval as specified in Sections 126.0504 (a) (b) (c).
Specifically, LDC Section 126.0504 (c) requires that two supplemental findings be made
to allow for a deviation from the Sensitive Biological Resources regulations. The existing
[.DC language, however, provides only limited guidance to city staff, the applicant and the
decision maker regarding the evaluation of impacts to these resources, under what
circumstances it is reasonable 10 consider and to recommend approval of such a deviation.

The City Council first directed staff to examine the deviation findings in 1998 after -
determining that additional clarification was necessary to establish in what development
situations impacts to wetlands may be allowed, and what criteria and analyses must be
submitted to justify the decision to make the findings. As described in more detail below,
the City has incorporated the input of several working groups over the past ten years to
clarify the wetland deviation process for three scenarios: The Essential Public Project
Option, the Economic Viability Option, and the Biologically Superior Option.

Working Group Process

Following initial efforts, the first of three working groups was formed. This working
group included environmental and development industry stakeholders, including the
Building Indusiry Association (BIA), the Southwest Center for Biological Diversity,
Endangered Habitats League, and staff from the Mayor’s office. The working group
developed draft language to address the deviation process for the city’s Wetland Advisory
Board (WAB) to review. The WAB consists of nine members {appointed by the Mayor
and confirmed by the City Council); it advises the Mayor and City Council on policy
matters regarding the conservation of wetlands. In September 2000, the WAB submitted a
letter to the City Manager outlining conditions under which a biologically superior result
could be attained despite allowing the loss of certdin low quality wetlands. Subseguently,
work was halted on the project pending rcsolutmn of a lawsuit filed against the City related
to vernal pools.

In 2001, a second working group was formed which included representatives from what is
now the City Planning and Community Investinent Department, the development industry
and environmental groups not party to the vernal pool lawsuit, and the Mayor’s office.
The Land Use and Housing (LU&H) Council Committee directed this working group to
work with a larger committee of stakeholders, including those affiliated with the lawsuit,

In January 2003, a third working group convened to continue working on the wetland
deviation regulatory language. Membership was expanded to include: city staff, the
Alliance for Habitat Conservation, San Diego Audubon Society, BIA, Center for
Biological Diversity, McMillan Land Development, RMA consultants, Sheppard Mullin
Attorneys at Law, and the Sierra Club. Based upon LU&H direction, this group met to
develop language for incorporation into the LDC to specifically address the wetland
deviation process. They were unable to reach consensus in three major issues areas: 1)
limiting the Essential Public Projects Option to linear infrastructure; 2) precluding the
Economic Viability Option when an offer at fair imarket value had been made; and 3)



allowing a perpetual management endowment (versus extraordinary mitigation) to be
considered as mitigation for the Biologically Superior Option.

At the March 10, 2004, staff presented the draft wetland deviation language and the three
major issues on which the working groups had been unable to reach resolution. The
Committee directed staff to: 1) develop a list of essential public projects potentially
gualifying for the Essential Public Project Option; 2) establish a definition for the term
“Public Project”; 3) require extraordinary mitigation for the Biologically Superior Option
and eliminate the option to provide standard mitigation with an endowment and; 4)
complete the environmental review for the Project prior to returning to City Council.

QOver the past few years, staff has continued to work, mtermittently, on responding to City
Council direction and completing all of the identified tasks to begin the public hearing
process for the LDC amendments. In doing so, three versions of the proposed
amendments, including the Biology Guidelines revisions, have evolved. They include: the -
Project as drafted by city staff, the Working Group alternative from 2004, and a Wildlife
agency version that differs only slightly from the Project.

Project Description

Land Devélogmcnt Code Amendments

The Land Development Code, including Sections 143.0110 — Table 143-01A, 143.0141
and 143.0150 (Attachment ] — Amendments to Land Development Code to Address
Wetland Deviations) and the Land Development Manual — Biology Guidelines, is being

“amended to establish the three development scenarios under which a deviation from the
sensitive biological resources regulations may be approved oufside of the Coastal Zone
{(including vernal pools) - Essential Public Project Optzon (EPP}, Economic Viability
Option, and Biologically Superior Option. ‘

The Essential Public Project Option (EPP) allows for a wetland deviation to enable the
City to implement necessary public facilities and infrastructure projects including:
a0specific design/construction projects identified in a community or implementing plan
and identified on the Essential Public Projects List, b) linear infrastructure, ¢) maintenance
of existing infrastructure, and d) projects initiated by the City to meet state and federal
regulatory requirements. ‘

The Economic Viability Option would allow a deviation to preserve an applicant’s right to
an economically viable use of property, only for circumstances not of the applicant's
making. It provides criteria for the preparation of an ‘economic analysis 1o determine the
economic viability of a project with and without the deviation.

The existing wetland regulations do not allow consideration of a biclogically superior
option to mitigate impacts. This amendment would allow a deviation from the LDC under
the Biologically Superior Option if an alternative project or design achieves a superior
biological result through either project design or extraordinary mitigation.



It should be noted, that LDC amendments establish the only three situations in which a
deviation from the sensitive biological resource regulations can be requested. It does not
establish any type of exemption. Projects making application in these instances must still
process a permit to allow for the deviation. This will require extensive analysis,
environmental review, public participation, findings, and a public hearing.

Biology Guidelines

The Land Development Manual — Biology Guidelines are also being revised to establish
criteria for each development scenario to assist in making the already adopted deviation
findings.

Essential Public Projects Option

In the case of the EPP option, a deviation may be allowed when such projects serving basic
infrastrocture needs of the community or the region must be implemented and no feasible
alternative exists which would comply with the ESL Regulations. The following four
criteria must be met for a project to qualify under the EPP Option:

1. The project is an EPYP as defined above. If the City has options on the location of an
EPP, the City should not knowingly acquire property for an EPP, which would
impact wetlands.

2.. The proposed EPP and all biological options, both practicable and impracticable,
are fully described and analyzed in an appropriate CEQA document.

3. The potential impacts to wetland resources have been minimized to the maximum
extent practicable. Recognizing the wetland resources involved, minimization to
the maximum extent practicable may include, but is not limited to, adequate buffers
and/or designs that maintain full hydrologic function and wildlife movement (e.g.,
pipeline tunneling, bridging, Arizona crossings, arch culverts).

4. The proposed project has fully mitigated its impacts in accordance with the Biology
Guidelines.

Projects that would meet the definition of an EPP under category “a” but are not on the
EPP List would not qualify for a deviation under the EPP Option. The only avenue for
approval of wetland impacts from such projects would be under the Biologically Superior

Option.
Economic Viability Option
In the case of the Economic Viability Option, the Land Development Manual would also

be revised to add criteria for preparation and review of the required economic analysis.
Applicants are reguired to provide extensive information related to the site in question



including but not Himited to: purchase price, date of acquisition, fair market value, land
use/zoning at time of acquisition and any changes to such, development restrictions at time
of acquisition, change in size, offers for purchase, a biological report, an ownership costs.
The proposed amendments were modeled on and are consistent with the existing economic
analysis requirements for projects within the Coastal Zone. One additional criterion is
being proposed; applicants requesting a deviation under this scenario, with projects that
provide Jess than full biological mitigation, will require concurrence from the Wildlife
Agencies prior to project approval. No amendments are proposed to the regulations
already in effect in the Coastal Overlay Zone,

Biologically Superior Option

Amendments related to the Biologically Superior Option include: the analysis to

determine what a low quality wetland is, when impacts to fairy shrimp are allowed, and
mitigation ratios and extraordinary mitigation ratios depending upon project design, and
vernal pool buffer and wetland management and monitoring requirements. The proposed
criteria to determine biological quality of all wetland types are extensive and include both
general and habitat-specific factors related to vernal pools, salt marsh/salt panne/mudflats,
and freshwater, riparian or brackish wetlands The general criteria covers: use of wetlands
by species, diversity of native flora and fauna, enhancement or restoration potential, habitat
function, connectivity, long-term viabihity, hydrologic function, status of watershed, and
source and quality of water. o

Fnvironmental Review

A Supplemental to the Land Development Code Environmental Impact Report (No. 96-
0333) was prepared that analyzed Land Use, Biological Resources, Hydrology and Water
Quality. The environmental document detenmined that no additional impacts beyond those
that were analyzed in the original environmental dodument would result. The original EIR
anticipated that adoption of the Land Development Code could result in futore

~ developmenit that could incrementally increase the potential for cumulatively significant
Riclogical Resources impacts.  The SEIR was distributed for a 45-day public review
period beginning on September 15, 2009 ending October 30, 2010. During the public

* review period both the San Diego Canyon Lands and the Wetlands Advisory Board
requested a 30-day extension on the comment period. Development Services Department
granted a three week extension which ended on November 20, 2009. A total of five
comment letters were received during the public review period. At the time of report
preparation, environmental staff was preparing to final the document.

Analysis

Maior Differences Between Project and Alternatives

Differences between the three are few, especially between the Project and the Wildlife
Agencies; those that remain between the project and the Working Group are Jargely



attributable to the time that has elapsed since the amendment process began (see
Attachment 2 — Comparison Table — Major Differences between Project and Alternatives.

Essential Public Projects

The list (Attachment 3 ~ Essential Public Project List) as revised contains 47 public facility
projects organized as follows: General, Wetland Restoration and Wetland Buffers, and
Projects Located on Graded Pads with Minor Potential Drainage Impacts. Al
sites/projects on the Essential Public Project List were included if there was potential
for wetlands to occur on-site. Project specific site design and analysis has not yet
been conducted to determine if wetland impacts would even occur. Al projects will
be required to comply with the ESL Section 143.0150 - the deviation may only be
requested where no feasible alternative exists that would aveid impacts to wetlands.
Staff proposes that the City Council adopt the Essential Public Project List by resolution.
It is intended that this list be final. Please note, that the category of Essential Public
Projects also includes linear facilities, maintenance of existing public infrastructure, and
state and federally mandated projects, The Essential Public Project List identifies
primarily non-linear type of facilities such as parks, libraries, and fire stations.

As previously described, in 2004, I U&H directed staff to establish a definition for
Essential Public Projects and to compile a list of projects that would meet the definition.
Originally, only projects identified in community plans (or other land use plans such as
specific, subarea, park, or precise) and implementing documents (CIP, PEFPs, DIFs and
FBAs) prior to January 1, 2000 {effective date of the Land Development Code) were o be
included. The list however, was compiled over a multi-year period, and as the project
timeline expanded, city staff began to look at all projects that were listed in plan
documents, even those added as a result of a comntunity plan amendment or projects added
as policy implementation décuments became more detailed (i.e. popuiation and resource
based park plans). This occurred with the preparation of General Development Plans for
Neighborhood and Community Parks (i.e. Serra Mesa Community Park Community Park
Recreation Building and the development of maintenance and oversight facilities for
resource parks, such as the Otay Valley Regional Park- Beyer Way Equestrian and
Regional Staging Area. City staff and Wildlife Agencies are in agreement with the list and
the definition. The Working Group definition limits essential public projects to pubiic
projects identified in City land use plans adopted prior to January 1, 2000 and to linear
infrastructure identified in adopted City land use plans.

The proposed Essential Public Project List limits essential public projects that may be
considered under this deviation and would still allow the City to utilize land currently
identified for public facilities. Property currently owned by the City for fire stations,
libraries, and parks is limited. Locations for fire and police stations are further restricted
due to service area requirements including response times. Additionally, purchase of
replacement lands could cause additional fiscal hardships to the City.

In response to public comment and input from the Agencies, City staff reexamined the
proposed list to determine if revisions were possible. After research and review, staff was



able to eliminate 12 projects after determining that the projects in question were: already
built (with no impacts or required mitigation was provided), project design had proceeded
to the point that staff could determine that no impacts would occur, or a specific site had
not yet been identified or acquired for a particular project.

Mitigation’

Differences between the Project and Alternatives concern the Biologically Superior
mitigation ratios, management and monitoring, and buffer requirements. As described
earlier in this report, the Project allows applicants to apply for a deviation from the wetland
regulations under this option if providing either a biologically superior project design with
standard mitigation for wefland impacts, or by providing extraordinary mitigation at higher
mitigation ratios. Applicants must demonstrate that the vernal pool buffer provided is
based upon an analysis of functions and values. If such an analysis is not conducted, the

Progect reqmres a dcfault of a 100-foot buffer from the watershed Addltsonaﬂy, all public

adhere to all State and Federal requirements, which may include any obligations for in-
perpetuity management, and monitoring deemed necessary by the permitting agencies.
Further, the Project requires the applicant to provide finding for all required in-perpetuity
management and monitoring if the applicant requests that the City take a mitigation site in
fee title.

The Wildlife Agencies concur with the mitigation ratios identified in the Project. They
would require, however, that all projects preserve the entire watershed plus a 100-foot
biological buffer from the boundary of the watershed of each vernal pool preserved.
Additionally, the agencies have asked that the City require in-perpetuity monitoring and
management to ensure in all cases the future health of the wetland habitat that is being
preserved. The Working Group alternative is silent ypon monitoring and buffer
requirements but requires extraordinary mitigation for all impacts to wetland reseurces.

In order to impact wetlands within the City of San Diego, an applicant must obtain and
provide to the City all appropriate State and Federal permits which authorize the “take” of
impacted wetland habitat and/or species. The City does not have authority to issue “take”
within wetland areas as defined by the Aymy Corps of Engineers. Therefore, as described
above, all public and private projects include a standard permit condition, which requires
the applicant to adhere to all State and Federal requirements, which may include any
obligations for in-perpetuity management, and monitoring deemed necessary by the
permitting agencies. Additionally, the Biologically Superior Option requires review and
concurrence by the Wildlife Agencies. Mitigation measures determined through this
process will include all conditions identified by the Wildlife Agencies that will be required
to obtain State and Federal permits. Therefore, if the Wildlife Agencies determine the
project would require in-perpetuity management and monitoring, the City’s project
mitigation would inchude this requirement. It should also be noted, that the existing
Biology Guidelines also require that all known State and Federal requirements must be
incorporated into the project.



Based upon this information, and in response to public comment and discussions with
Wildlife Agencies, staff has revised the Project to require in-perpetuity monitoring and
management regardless of whether the site is dedicated 1o the city or retained by the
applicant. The City concwred that such a measure would ensure a more successful
mitigation program.

Regarding the vernal pool buffer issue, on March16, 2010, the City Council authorized
staff to proceed with preparation of a vernal pool habitat conservation plan (HCP). As part
of the vernal pool HCP, hard-line vernal pool conservation areas will be established which
will include vernal pool basins, their watersheds, functional buffers and areas necessary to
maintain vernal pool ecosystem function and species wa’mhty The Wildlife Agencies will
be aiding in the identification of the vernal pool conservation areas that will be analyzed as
part of the HCP process, Furthermore, approval of the HCP including the conservation
areas will require approval by the Wildlife Agencies. Based upon this, and the Project
requirement for an analysis to demonstrate the efficacy of a reduced buffer (from 100-feet)
based upon functions and values, staff continues to recommend the buffer requirement as
drafied.

Concurrence

All three alternatives require concurrence from the Wildlife Agencies for a project to
proceed under the deviation process for the Biologically Superior Option, All require that
the concurrence is in writing and is provided prior to or during public review of the CEQA
document in which project design has been fully deseribed and analyzed. The Project and
the Working Group, however, provide that lack of an uneqguivocal response from the
Wildlife Agencies during the CEQA review period is deemed to be concarrence. The
Wildlife Agencies have objected to the concurrence by default based upon their own
staffing and workload constraints,

City staff recognizes the staffing and workload constraints. Projects, however, must be
processed in a reasonable timeframe. As part of this process, staff from both the City and
the Wildlife Agencies will be meeting on a regular basis to review projects with potential
wetland impacts. City staff has accepied responsibility for maintaining minutes regarding
project design and proposed mitigation. This will be provided in a timely fashion to the
Wildlife Agencies for review and concurrence. This will be in addition to the CEQA
public review period. If, the Agencies are unable provide concurrence prior to the end of
the CEQA public review, projects can still precede to a public hearing. If the project is
approved, the City will still include the standard permit condition requiring the applicant to
obtain all applicable State and Federal permits prior to the issuance of a grading permit.
The goal is for the applicant, City and Agencies to work together early on in the project
design and permit process to ensure good project design and a more predictable and
successful outcome.



Public Jutreach and Comment

Public review of the proposed amendments began on September 17, 2009 with an e-blast

to a list with over 2000 contacts. The e-blast is an e-mail which briefly describes the
project and provides links to the entire project document list and also provides contact
information and information regarding how to provide public comment. Additionally, staff
provided formal presentations to the Community Planners Committee (CPC) on September
22, 2009, the Wetland Advisory Board (WAB) on November 12, 2009 and January 14,

201 0 and the Open Space Citizens Advisory Committee (OSCAC) on April 8, 2010.

Comments provided during these forums were at both ends of the spectrum, CPC
approved a motion 17-5-1 directing staff to return with revised regulations that provided
“appropriate trail and public access Janguage.” The regulations are focused upon the
preservation of wetland resources. Increasing public trail and public access is not the
purview of the regulations or this project. Addition of such language would be contrary to
the Ci'ty Council direction and the project purpose. Additionally, staff would be required
to revise the SEIR and recirculate the docurnent because analysis of revised LDC ]anguage
would likely conclude potential environmental impacts. Staff, therefore; declined to revise
the language. The Wetland Advisory Board voted to send a letter, received on June 27,
2010, objecting to the Economic Viability Option, types of projects on the Essential Public
Projects List, the criteria used to determine wetland quality in the Biologically Superjor
Option, and the SEIR conclusions. As explained earlier in the report (Biology Guidelines
section), the criteria added to address economic viability are modeled upon already
adopted criteria implemented In the Coastal Zone. As noted, the Essential Public Projects
list was reexamined and revised in response to this and other public comments. Also, staff
worked closely with the Wildlife Agencies to develop the criteria to assess quality of
wetlands. The added language will greatly assist staff and the decision maker in
determining if permit findings can be made to allowr impacts to wetlands to ocour.

A total of ten comment letiers were received-via mail and e-mail. Comment was received
from the: Department of Cal Fish and Game, San Dieguito Regional Open Space Park,
Rancho Bernardo Community Planning Group, California Native Plant Society, San Diego
Mountain Biking Association, Allied Climbers, and concerned members of the public.
Comment focused upon primarily five areas: concemns regarding whether the adoption of
the regulations would further limit access to trails in the City’s open space areas,
objections to the proposed Economic Viability Option and the impact analysis related to
the application of this option, the criteria used to detenmine the quality of a wetland,
number and type of projects included on the Essential Public Projects List, and the lack of
a requirement for in-perpetuity management and monitoring.

Additionally, the San Dieguito Regional Open Space Park staff objected to the time and
expense that processing wetland deviations incurs. They further recommended that the
deviation process be lowered from a Process Level Four (Planning Commission decision
with appeal to City Council} to a Process Level Three (Hearing Officer decision with
appeal to Planning Commission) to reduce those costs. The permit process level for
deviations from the wetland regulations was established with the adoption of the Land



Development Code. Proposing to lower the process level was not part of the City Council
direction on this package of amendments. Also, it is intended that the proposed
amendments will simplify the type and level of analysis involved in processing deviation
requests. That could potentially reduce processing time and costs.

CONCLUSION

For the reasons described in the body of this report, staff recommends adoption of the
amendments to LDC Sections 143.0110 - Table 143-01A, 143.0141 and 143.0150 and the
Land Development Manual - Biology Guidelines as proposed. The amendments are a
result of an open public process and have received a thorough review. The proposed
amendments will clarify for city staff, the applicant, and the decision maker how to
evaluate impacts to wetland resources, and most importantly, under what circumstances it
is reasonable to consider and to recommend approval of a deviation to the regulations to
allow impacts. Staff believes that adoption of the amendments will further the purpose of
the Environmentally Sensitive Lands Ordinance, to assure that development occurs in a
manner that protects the overall quality of the resources consistent with sound resource
conservation principles and the rights of private p_roperty OWNETS.

Respegtfully submitted,

K elly-Broughton ‘
Development Services Director (fhmf Operating Officer of
Office of the Mayor
BROUGHTON/MCPHERSON
Attachments: :
1. Amendments to Land Development Code to Address Wetland
Deviations
2. Comparison Table — Major Differences Between Project and
Altermatives

3, Essential Public Project List
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ATTACHMENT 2 - AMENDMENTS TO THE LAND DEVELOPMENT CODE TCO
ADDRESS WETLAND DEVIATIONS

( §143.0141 Deveiopment Regulations for Sensitive Biological Resources
Development that proposes encroachment into sensitive biological resources or that does not qualify
for an exemption pursuant to Section 143.0110(c) is subject to the following regulations and the

Biology Guidelines in the Land Development Manual.

{(a) General Regulations for Sepsitive Biological Resources

(A)
(B)

(C)

(1) 63 All development occurring in sensitive biological resources is subject to a site-
specific impact analysis conducted by a gualified Biologist the-GityManagper,
in accordance with the Biology Guidelines in the Land Development Manual.
The impact analysis shall evaluate impacts to sensitive biological resources and
CEQA sensitive species. The analysis shall determine the corresponding
mitigation, where appropriate, and the requirements for protection and
management. Mitigation may include any of the following, as appropriate to the
nature and extent of the impact.

Dedication in fee title to the City of San Diego: or

~ Dedication of a covenant of easement in favor of the City of San Diego

and the Wildlife Agencies either;

mitipate project-impasts; For an off-site location with long-term
viability and biclogical values equal to or greater than the
impacted site, and with limited right of entry for habitat

management as necessary%ﬁ%h&sa%e—&&—m—t—éedwa%eé%s—me

WW | o ‘ or
2} (i1) Preservation-or-dedicationof For on-site sernsitive-biclogical

resourees-creation of new habitat, or enhancement of existing
degraded habitat, with limited right of entry for habitat
management, as necessary;ifthe-site-is-pot-dedieated: The site
must have long-term viability and the biclogical values must-be
equal to or greater than the impacted area.

In circumstances where th