THE CITY OF SAN DIEGO

MEMORANDUM

- DATE: February 19, 2013 /\

TO: City of San Diego Planning Commissioners {// )

FROM: Tim Daly, Development Project Manager DSD!Economle ;%})? ent a rgfect
Management Division, PI'O]GCt Management Section, M - LA

SUBJECT: Planning Commission Meeting, February 28, 2013, Agenda Item No. 7, Eduard $-
' Project No. 268446; Continued from December 13, 2012.

REFERENCE: 1. City Memorandum dated December 11, 2012, Planning Commission
Meeting, December 13, 2012, Agenda Item No. 9, Eduvardo’s - Project No.
268446; San Diego Police Department recommendation for denial of
Conditional Use Permit and Site Development Permit.

2. Planning Commission Report No. PC-12-117, Eduardo’s — Project No.
268446.

On December 13, 2012, the subject project was continued by the Planning Commission to allow
the Mayor’s Office and City staff the opportunity to meet with the applicant, appellants, and
community to discuss possible resolution of community concerns with the Conditional Use and
Site Development Permit application. The Mayor’s Office and City staff met with the applicant’s
representative attorneys and the appellants, along with the community leaders separately. The
meeting with applicant’s attorneys resuited in the applicant considering an offer of additional
restrictions on the proposed permits. However, the meeting with the appellants and community
leaders resulted in their continued desire to deny the permit, regardless of any additional
concessions offered by the applicant.

‘On February 11, 2013, the Southee.stem San Diego Planning Group reconsidered their approval
recommendation on July 9, 2012 and voted 9-1-0 to recommend denial of the Conditional Use
Permit and Site Development Permit (Attachment 1).

Based upon the results of the meetings, City staff continues to recommend the Planning
Commission consider upholding the appeal and denying the project based upon detriments to the
public health, safety, and welfare, inappropriate focation, and a disruptive element to the



neighborhood and community as noted in the City Memorandum to the Planning Commissioners
dated December 11, 2012 (Attachment 2).

Should you have any questions, City staff, including SDPD, will be available during the public
hearing to respond. '

Tim Daly

Attachments: 1. Southeastern San Diego Planning Group Recommendation, Feb. 11, 2013

2. City Memorandum dated December 11, 2012, Planning Commission
Meeting, December 13, 2012, Agenda Item No. 9, Eduardo’s - Project No.
268446; San Diego Police Department recommendation for denial of
Conditional Use Permit and Site Development Permit.

3. - Plaoning Commission Report No. PC-12-117, Eduardo’s — Project No.
268446 '

TPD/Ad

cc: Lee Burdick, Office of the Mayor, Director of Special Projects and Legal Affairs
Deputy City Attorney, MS-59
Sgt. Yohn Szakara, SDPD Investigations I, Police Permits and Licensing
Planning Commission Secretary, MS-501



City of San Dicgo
Development Services
1222 First Ave,, MS-302
San Diego, CA 92101

THE CITY oF San Dizce

Community Planning

Committee

Distribution Form Part 1

Project Name:

Eduardo's Market

Project Number:

268446

Distribution Date:

02/11/13

Project Scope/Location:

CUP Application and a Site Development Permit, 3175 National Avenue, Memarial Neighberhoaed, for aleohoflic beverage sales
Project Manager, Tim Daly, Development Services. Presenter Attorney Ronson J. Shamoun, A.P.C. (Gounsel fer MD&CD, Inc.

Applicant Name:
MD&CD, Inc.

Applican{ Phone Number:

Project Manager:

Tim Daly

Phone Number:

(619)446-5356

Fax Number:
(619) 446-5245

E-mail Address: .
TDaly@sandiego.gov

Project Issues (T be completed by Community Planning Committee for initial review):

Attach Additional Pages If Necessary.

Please return to:

Project Management Division
City of San Diego
Development Services Department
1222 Tirst Avenue, MS 362
San Diege, CA 92101

Printed on recycled paper. Visit our web site at wwsy sandiego sovidevelopuient-services.
Upon request, this information is avaitable in alternative formats for persons with disabilities.

(01-12)




Devetopment Seyvice - Community Planning

San Dicga, Ca IO | Comntittee
R Sy on Sav e Distribution Form Part 2
Project Name: Project Number: Distribution Date:
Eduardo's Market 268446 _ 02111/13

Project Scope/Location:

CUF Application and a Site Development Permit, 3175 National Avenue, Memarial Neighborhood, for alcoholic beverage sales
Project Manager, Tim Daly, Development Services. Presenter Attorney Ronson J. Shamoun, A.P.C. {Counsel for MD&CD, Inc.

Applicant Name: ' Applicant Phone Number:

MD&CD, Inc.

Proj ect Manager: Phone Nuinber: | Fax Number: E-mail Address:

Tim Daly (619) 446-5356 | (619) 446-5245 | TDaly@sandiego.gov

Committee Recommendations (To be completed for Initial Review):
Approve the CUP Application and a Site Development Permit.

I vote to Approve Members Yes | Members No | Members Abstain
CI vote to Approve . Members Yes | Members No | Members Abstain
With Conditions Listed Below '
3 vete to Approve Members Yes | Members No | Members Abstain
With Non-Binding Recommendations Listed Below
Vote to Deny Members Yes | Members No | Members Abstain
9 1 0
[ No Action (Please specify, e.g., Need further information, Split vete, Lack of [ Continned
guorum, ete.)
CONDITIONS:

Mo conditions....Please see attached.

NAME: Maria Riveroll, Southeastern San Diego Planning Group TITLE: Chair
SIGNATURE: DATE: February 12, 2013
Aftach Additional Pagés If Necessury. Please return to:

Project Management Bivision

City of San Diego

Development Services Department
1222 First Avenue, VIS 302
San Diego, CA 92161

Printod on recycled paper. Visit our web site at werw.sondicgo spvidevelops STVICeS
Upon request, this information is available in alicnative formals fm PETSONS wnh dlSElblhl.leb

(01-12)



Planning Group Meeting February 11, 2013

REASONS FOR DENIAL

1. The 3an Diego Police Department js now recommending denial of the CUP — and the
Planning Group had based their previous recommendation on the SDPD conditions:
The Census Tract is over-saturated with liquor licenses;

Proximity to piaces of worship;

Proximity to residential; and,

The Planning Department is also recommending denial of the CUP.

b

Motion was made to reconsider 'the item and Seconded: MSC 9-0-1

Discussion ensued.

Motion was made to Recommend Denial for issuance of the CUP for Eduardo’s Market, and
Seconded.

MSC 9-0-1






THE CITY OF SAN DIEGO

MEMORANDUM

DATE: December 11, 2012

TO: City of San Diego Planning Commissioners //\‘\

FROM: Tim Daly, Dei/elopment Project Manager, DSD/Economic De{elo;ﬁvﬁ
Management Division, Project Management Section, MS-501 \//’ ;

SUBJECT: Planning Commission Meeting, December 13, 2012, Agenda Item No. 9, Eduardo’
Project No. 268446, San Diego Police Department recommendation for denial of
Conditional Use Permit and Site Development Permit

During the October 10, 2012, Hearing Officer’s public hearing meeting for the Eduardo's project,
the San Diega Police Department (SDPD) was present and heard, for the first time, a large
amount of negative feedback from members of the community protesting the issuance of a
Conditional Use Permit and Site Development Permit (CUP/SDP) for the limited sale of alcchol
or a State of California issued Alcohol Beverage Control (ABC) License at the Eduardo’s Market
located at 3175 National Avenue. Since the Hearing Officer meeting, the SDPD has received
numerous protests in opposition from the community including the Greater Works
Empowerment Center, Bayview Baptist Church, Palavra Tree Recovery Center, Southeastemn
Alano Club, San Diego Compassion Project, and the Greater Works Ministries. To date, the
SDPD has determined that the issuance of a CUP/SDP or ABC Type 20 (Beer and Wine)
License at this location, regardless of conditions, would not be acceptable to the community and
the SDPD. Based on this new information, the SDPD can no longer support conditions fora
CUP/SDP or the issuance of the ABC Type 20 License.

Therefore, should the Planning Commissioners decide to uphold the appeal and deny the project,
City staff has prepared the attached draft resolution with findings for the denial of the CUP/SDP
based upon detriments to the public health, safety, and welfare; inappropriate location; and a
disruptive element to the neighborhood and community. Any other additional or revised findings
provided by the Planning Commissioners during the hearing may be included as well.



Should you have any questions, City staff, including SDPD, will be available during the public
hearing to respond.

Tim Daly

Attachment: Planning Commission Resolution, Deny Conditional Use Permit No. 952387 and
Site Development Permit No. 952388,

TPD/td

ce: Deputy City Attorney, MS-59 _
Sgt. Thomas Underwood, SDPD Investigations I, Police Permits and Licensing
Planning Commission Secretary, MS-501



PLANNING COMMISSION RESOLUTION NO. XXXXXX
Conditional Use Permit No. 952387
Site Development Permit No. 952388
EDUARDO’S - PROJECT NO. 268446

WHEREAS, MIKE N. DALLO and MONA DALLO, husband and wife as joint tenants, Owners and
MD & CD Inc., Permittees, filed an application with the City of San Diego for a permit to allow the sale
of alcohol limited to beer and wine within an existing market (as described in and by reference to the
approved Exhibits "A" and corresponding conditions of approval for the associated Conditional Use
Permit No. 9523 87 and Site Development Permit No. 9523 88) on por‘uons of a 0.48 acre site; and

WHEREAS the project site is located at 3175 National Avenu . n CSR—2 Zone of the Southeastern San
thborhood Element of the Southeastern San

Diego Planned District Ordinance within the Memorial Ne
Diego Commumty Plan Area; and

WHEREAS, the project site is legally described as Tots 1 through 6, Block"ﬁ@ H. P. Whitney’s Addition
in the City of San Diego, County of San Diego, State of California, according o Map No. 168, filed in
the Office of the County Recorder of San D1ego County, July 8, 1886 and =

WHEREAS, on October 12, 2012, the Hearmg Officer of the Cxty of San D1ego conSIdered Conditional
Use Permit No. 952387 and Site Development Permit No. 952388 and pursuant to Resolution No. HO-
6560, approved the Permits; and . 5

WHEREASR, Ninus Malan; :'d Demse R. Reed appcalcd thc Hcarmg Ofﬁccr decision to the Planning
Commission of the City an Dlego;: and - . :

the Pianmng Commmsmn of the City of San Diego considered the
on to apptove Conditional Use Permit No. 952387 and Site
ant to the Land Development Code of the City of San Diego; and

WHEREAS, December 13 201
appezl of the Hearing Officer’s
Development Permit No. 9523 88 p

WHEREAS on June 1, 2012 the Clty of San Diego, as Lead Agency, through the Development Services
Department, made and issued an Env1ronmenﬁl Determination that the project is exempt from the
California Envirorimental Quality Act (CEQA) (Public Resources Code section 21000 et. seq.) under
CEQA Guideline Section 15301 (Existing Facilities) and there was no appeal of the Environmental
Determination filed within the time period provided by San Diego Municipal Code Section 112.0520;

NOW, THEREFORE BE IT RESOLVED by the Plénning Commission of the City of San Diego as
follows:

That Planning Commission adopts the following written Findings for Denial of Conditional Use Permit
No. 952387 and Site Development Permit No. 952388 pursuant to Land Development Code Sections
126.0305 and 1519.020, dated December 13, 2012.
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FINDINGS:

Conditional Use Permit — SDMC section 126.0305

(a) The proposed development will not adversely affect the applicable land usc plan.

The proposed development is requesting a Conditional Use Permit for the limited sale of alcohol
within an existing market at 3175 National Avenue. The Memorial Neighborhood Element of the
Southeastern San Diego Community Plan designates the parcel as a Commercial Zone and
recommends (General Commercial activities be developed on both sides of National Avenue. The
proposed development would implement several plan objectives of the Memorial Neighborhood
element by improving the general appearance of existing commercial buildings through permit
conditions regulating lighting, graffiti control and fagade improvements. The community plan
recommends commercial retail activity on the project;site'but is silent on the issue of alcohol
beverage outlets. The underlying CSR-2 Zone allow; “'-a variét? Ly of commumty comrnermal uses by
right and alcohol sales as a limited use that woul
market provides a small-scale community cor
limited sale of beer and wine. The market w
with the limited addition of some alcoholicbe
would not adversely impact the applicable land”

ial use and would be enhanced W1th the
uld continue to operate primarily as a general store
rages. Therefore the proposed develepment
e_plan

(b) The proposed development ; ot be detnmentaI to the public health , safety, and
welfare. e
The proposed development is requestmg a Cond1t1onal Use: Permlt and Site Development Permit
for the limited sale of a.lcohol within afi ex1stmg market at 3 175 \Iatlonal Avenue. The sale of
alcohol would be regulatcd

License and the COIldlthIlS ofa Conchtmnal Use Permlt and Srte Deveiopment Permit. However,
after the Hearing Ofﬁcer 8 pubhc hearing meetmg on October 12, 2012, the San Diego Police

\ -_' received: numerous protests of denial from the community including the
Greater Works' Empowennent Center, Bayview:Baptist Church, Palavra Tree Recovery Center,
Southeastérn Alane Club, San'Diego Comipassion Project, and the Greater Works Ministries.
Therefore and based upon SDPD’s public hearing testimony, the issuance of a Type 20 License at
this Iocatlon regardless of condltlons is not aceeptable to the community and the SDPD.
Therefore, allowing the limited sale of alcohol and issuance of a Type 20 License at 3175
National Avenue would be detrimental to the public health, safety, and welfare.

(c) The proposed developmeut will comply with the regulations of the Land Development
Code including any allowable deviations pursuant to the Land Development Code.

The proposed developm_ent is requesting a Conditional Use Permit and Site Development Permit
for the limited sale of alechol within an existing market at 3175 National Avenue. The property is
zoned CSR-~2 which permits the retail sale of gencral merchandise. The market was constructed in
1963 and has previously conforming rights relative to the existing structure including parking,
setbacks and landseape. The sale of beer and wine is permitted within the zone with an approved
Conditional Use Permit. No variance or deviation is requested as a part of this application,
Therefore, the proposed development would comply with the regulations of the Land
Development Code.
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(d) The proposed use is appropriate at the proposed location.

The proposed development is requesting a Conditional Use Permit and Site Development Permit
for the limited sale of alcohol within an existing market at 3175 National Avenue. The market
sells a large variety of food and grocery items and the limited sale of beer and wine would
compliment the existing merchandise. The applicable land use plan designates the property for
general commercial development and the underlying commercial zone establishes the right to sell
retailed merchandise. However, after the Hearing Officer’s public hearing meeting on October 12,
2012, the San Diego Police Department (SDPD) has received numerous protests of denial from
the community including the Greater Works Empowerment Center, Bayview Baptist Church,
Palavra Tree Recovery Center, Southeastern Alano Club, San Diego Compassion Project, and the
Greater Works Ministries. Therefore and based upon SDPD’s public hearmg testimony, the
issuance of a Type 20 License at this location, regardle 'cﬁndltlons is not acceptable to the
community and the SDPD. Therefore, allowing the limited sale of alcohol and issuance of a Type
20 License at 3175 National Avenue is not an appropriate use:at this location.

Southeastern San Diego Planned District Ordinance SDMC section 1319.

(a) The proposed use and project design 1
San Diego Planned District Ordinance; compl' ~with t
Seutheastern San Diego Community Plan, and 'wi
other applicable plans-adopted By he City Council.

'The purpose of the Planned District regulations is to prowde reasonable development criteria for
the construction or alteration of quahly resﬂentlal commercial and industrial development -
throughout the Southeastern San Diego community. The intent s to implement the Southeastern
San Diego Community Plan through the usc of the applied urban design standards contained in
this Southeastern San Diego Planned District Ordinance. The proposed development could
satisfy the purpose and.intent of the ordinance and the community plan by implementing the
commercial recommendations of the Plan using conditions to limit the sale of alcohol and the
Planned District Ordinanee ""'re gulate the use of the property relative to lighting, graffiti,
signage and hours of operation. This action would not adversely affect the General Plan or the
Sou éastern San Dlego Commumty Plan. : :

‘et the purpose and intent.of the Southeastern
: ‘recommendations of the
_t-advcrsely affect the General Plan or

(b) The proposed develnpment shdll be compatible with existing and planned land use on
adjeining properties and shall not constitute a disruptive element to the ncighborhood and
community. In addition, architectural harmony with the surrounding neighborhood and
community shall be achieved as far as practicable.

The proposed development would add the limited sale of alcohol to an existing independent
grocery market. The maﬂ_c’et has been in operation since 1963 and would continue to provide a
local neighborhood shopping alternative to the surrounding community, However, after the
Hearing Officer’s public hearing meeting on October 12, 2012, the San Diego Police
Department (SDPD) has received numerous protests of denial from the community including the
Greater Works Empowerment Center, Bayview Baptist Church, Palavra Tree Recovery Center,
Southeastern Alano Club, San Diego Compassion Project, and the Greater Works Ministries,
Therefore and based upon SDPD’s public hearing testimony, the issuance of a Type 20 License at
this location, regardless of conditions, is not acceptable to the community and the SDPD.
Therefore, allowing the limited sale of alcohol and issuance of a Type 20 License at 3175
National Avenue would be a disruptive element to the neighborhood and community.
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{c) The preposcd use, because of conditions that have been applicd to it, will not be
detrimental to the health, safety and general welfare of persons residing or working in the
area, and will not adversely affect other property in the vicinity.

The proposed development is requesting a Conditional Use Permit and Site Development Permit
for the limited sale of alcohol within an existing market at 3175 National Avenue. The sale of
aicohol would be regulated by a State of California issued Alcohol Beverage Control (ABC)
License and the conditions of a Conditional Use Permit and Site Development Permit. However,
after the Hearing Officer’s public hearing meeting on October 12, 2012, the San Diego Police
Department (SDPD) has received numercus protests of denial from the community including the
Greater Works Empowerment Center, Bayview Baptist Church, Palavra Tree Recovery Center,
Southeastern Alano Club, San Diego Compassion Project, and the Greater Works Ministries.
Therefore and based upon SDPD’s public hearing testimony, ihe issuance of a Type 20 License at
this location, regardless of conditions, is not acceptable to the community and the SDPD.
Therefore, allowing the limited sale of alcohol and igsiisinee of a Type 20 License at 3175
National Avenue would be detrimental to the publ!C health, safaty and welfare of persons residing
or working in the area. s

(d) The proposed use will comply with the relevant regulations of the Municipal Code.

The proposed development is requestmg a Conditional Use Permit and Sife Development Permit
for the limited sale of alcohol wi existing market at 3175 National Avefiue. The property is
zoned CSR-2 which permits the re ale of general 'merchandise. The market was constructed in
1963 and has previously conformifigirights relative to the existing structure including parking,
setbacks and landscape. The sale of'beer and wine is perniftted within the zone with an approved
Conditional Use Permit. No variance orleviation is requested as a part of this apphcatlon
Therefore, the propos:ad de felopment could comp ly with thc regulations of the Land
Development Cod ) .

BEIT FURTHER RESOLVED that, based on the findings hereinbefore adopted the Planning
Commission ,_;;_1 the appeal of the- Hcanng Officer’s decision to approve Conditional Use Permit
i > Development Penmt No. 952388 and hereby DENIES these approvals to the

Tim Daly _
Development Project Manager .-
Development Services '

Adopted on: December 13, 2012

Internal Order No. 24002472
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THE CiTY OF SA& Dieco

RePORT TO THE PLANNING COMMISSION

DATE ISSUED: Dccember 6, 2012 REPORT NO. PC-12-117
ATTENTION: Planning Commiséion, Agenda of December 13, 2012
SUBJECT: EDUARDOQO’S - Project No. 2684406,
: Process 3
OWNER/ Michael and Mona Dallo, Owner
APPLICANT: Jim Symons, JGS an_d Associates, Applicant

SUMMARY

Issue: Should the Planning Commission approve or deny the appeals of a Conditional
Usc Permit and Site Development Permit for the limited sale of alcoholic beverages at
3175 National Avenue in the Southeastern San Diego Community Plan area?

Staff Recommendation: DENY the appeals and APPROVE Conditional Use Permit
No. 952387 and Site Development Permit No. 952388.

Community Planning Group Recommendation: On July 9, 2012, the Southeastern
San Diego Community Planning Group voted 5-4-0 recommending the projcct be
approved. There were no additional comments or conditions provided by the planning
group (Attachment 8).

San Diego Police Department: On March 20, 2012, the San Diego Police Department
provided a written recommendation in support of the sale of beer and wine at the existing
market with a number of conditions to be applied 1o the Conditional Use Permit and
recommendations for restrictions to be placed on the Alcohol Beverage Control (ABC)
license (Attachment 9).

Environmental Review: The project was determined to be exempt pursuant to
California Environmental Quality Act (CEQA) Guidelines Section 15301, Existing
facility (Attachment 7). This project is not pending an appeal of the environmental
determination. The environmental exemption determination for this project was made on
June 1, 2012, and the opportunity to appeal that determination ended July 3, 2012.

Fiscal Impact Statement: There is no fiscal impact to the City of San Diego that would

€




be associated with this application. All of the cost of processing the application is paid for
by the owner and applicant.

Code Enforcement Impact: None. Therc is no known past or current code enforcement
actions related to this property.

Housing Impact Statement: None. There is no residential development proposed with
this application.

BACKGROUND

Project Description:

The project site is located at 3175 National Avenue (Attachment 1) within the Memorial
Neighborhood Element of the Southeastern San Diego Community Plan (Attachment 2). The
community plan recommends the 0.48-acre parcel for General Commercial land use. The site is
zoned CSR-2 in the Southeastern San Diego Planned District (SESDPDOQ) which permits the
retail sale of general merchandise. The CSR Zone is intended to allow for commercial strip
development with parking to the rear or side of the building. An alcoholic beverage outlet is
permitted in the zone as a limited use as detailed further in this report.

The project site is developed with the existing Eduardo’s Market and four residential apartment
units {Attachment 3). The 13,248 square-foot market faces National Avenue with off-sireet
parking in front of the store. The four residential units are located at the rear of the property and
accessed from 32" Street. The residential element consists of two, second story residential
apartment units, and two separate, two-story residential apartment buildings with single units
over garages. An alley provides access to a series of individual garages for the residential units
as well as a small warchouse area serving the store.

The surrounding neighborhood includes a variety of commercial uses along National Avenue,
but generally cousists of residential development in the outlying blocks surrounding the project
site. The residential development is a mix of single-family homes and multi-family apartments.
The cornet of National Avenue and 32" Street is a small nei ghborhood commercial node with
the Eduardo’s Market, a Corona Furniture store, a liquor store, and a Mexican restaurant.

Hearing Officer Decision:

On October 10, 2012, the Eduardo’s permit application was presented to the Hearing Officer of
the City of San Diego at a noticed public hearing. The Hearing Officer was provided with a staff
report and recommendations from the Development Services Department, the San Diegoe Police
Department, and the Southeastern San Diego Community Planning Group to approve the project.
After hearing public testimony, both in support and opposition, the Hearing Officer approved the
proposed project with modifications further limiting the hours alcohol product could be sold
between 10:00 A.M. and 10:00 P.M. and clarifying the permitted area of alcohol display to ten-
percent (10%) of the sales floor area.
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DISCUSSION

This project application is seeking to establish a new alcoholic beverage outlet within an existing
independent food market. The proposed project requires two discretionary entitlements. A
Conditional Use Permit (CUP) is required pursuant to the San Diego Municipal Code for alcohol
sales on any site that does not comply with specific location criteria of the Land Development
Code. Also, the Southeastern San Diego Planned District Ordinance requires a Site Development
Permit (SDP) for any new commercial development or use requiring a CUP.

The applicant is proposing to allow the sale of beer and wine through a Type 20 Liquor License
within the existing market. The pending ABC license is defined as “off-sales” which would

require all of the alcohol sold at the store to be consumed off of the premises.

Develonment Reoulations and Logation Criteria:.

Alcoholic beverage outlets are permitted by right as a Limited Use pursuant to San Diego
Municipal Code [SDMC] section 141.0502(b). However, alcoholic beverage outlets that do not
comply with the locational criteria of this section may still be permitted with a CUP pursuant to
SDMC scction 141.0502(c).

The Limited Use Regulations of the SDMC section 141.0502(b)(1) do not permit alcoholic
beverage outlets by right (i.e. would require a CUP) in the following locations:

1. Within a census tract, or within 600 feet of a Census Tract, where the general crime
rate exceeds the citywide average gencral crime rate by more than 20 percent.
The subject property 1s in Census Tract No. 39.02 which reported a crime rate 231
percent higher than the Citywide average based on the statistics provided by the San
Diego Police Department. A Census Tract is considered to have “high erime” if the crime
rate exceeds 120 percent of the city-wide average. Therefore, pursuant to SDMC section
141.0502(c), a CUP is required for the off-sale of alcoholic beverages at this location
based on this factor.

2. Within a Census Tract, or within 600 feet of a Census Tract, where the ratio of
alcoholic beverage outlets exceeds the standards established by the California
Businesses and Professional Code Section 23958.4.

The subject property is within Census Tract No. 39.02, which based on the California
Businesses and Professional Code Section 23958.4 permits a total of four (4) off-sale
alcoholic beverage outlets (Attachment 10). There are currently four (4) existing off-sale
alcohol beverage outlets within Census Tract 0027.07 and the Census Tract would be
considered over saturated with the approval of this permit. Therefore, pursuant to SDMC
section 141.0502(c), a CUP is required for the off-sale of alcoholic beverages at this
location based on this factor.
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3. Within a Redevelopment Area.
The project site is not within a Redevelopment Project Area. Therefore a CUP would not
be required for the off-sale of alcoholic beverages based on this factor.

4. Within 600 feet of a public or private accredited school, a public park, playground
or recreational area, church, hospital or a San Diego County Welfare District
Office. '
The project site is within 600 feet of a church, Iglesia Mission De Jesucristo, located at
3162 Newton Avenue. Therefore, pursuant to SDMC section 141.0502(c), a CUP is
required for the off-sale of alcoholic beverages at this location based on this factor.

h

Within 100 feet of residentially zoned property.

The project site is within 100 feet of residentially zoned property. Therefore, pursumt to
SDMC section 141.0502(c), a CUP is required for the off-sale of afcoholic beverages at
this location based on this factor.

6. Within 600 feet of a place of religious assembly.
The project site is within 600 feet of a place of religious assembly, Iglesia Mission De
Jesucristo, located at 3162 Newton Avenue. Therefore, pursuant to SDMC section
141.0502(c}, a CUP is required for the off-sale of alcoholic beverages at this location
based on this factor.

Alcohol Sales-Project Analysis:

The proposed off-sale alcoholic beverage outlet at this site requires a CUP because the project
site does not meet all of the location criteria of the SDMC. As demonstrated above, the project
site is within a Census Tract that: 1) is defined as having a high crime rate; 2) is within a Census
Tract that would become oversaturated; 3) is within 600 feet of a church or religious assembly
location; and 3} is within 100 feet of residentially zoned property. Any one of these factors
establishes the need for the CUP.

The project has been reviewed by City staff and the San Diego Police Department for
conformance to the applicable development regulations and land use polices. The City’s
recommendation to support the project relies on the fact that the primary use of the site is a
supermarket and the sale of beer and wine would be an accessory to that use. The property is part
of a commercial node serving the community and would be consistent with the land use
designation of the site and the underlying commercial zone. Along with these factors, the permit
includes several conditions that limit or restrict the manner in which alcohol is presented and
sold. Therefore, City staff determined the addition of beer and wine for off-site consumption
would not adversely impact the community. Accordingly, City staff is recommending approval
of the project as conditioned by the staff and the San Diego Police Department.
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Draft Conditions of Approval:

The project approval would allow the sale of liquor to be conditioned so that the alcohol sales
would not have a negative impact on the surrounding neighborhood (Attachment 6). The CUP
and SDP includes a number of conditions that would limit the hours of sales, regulate
advertising, provide for a well-lighted, cleaner site and prohibit specific on-site activities with
the objective of reducing the likelihood of loitering and other criminal activity on the property.
Additionally, the CUP provides an opportunity for the San Diego Police Department to petition
the State Department of Alcohol Beverage Control (ABC) to include enforceable conditions
regulating the type, size, quantities and alcoholic content (proof by volume) of the beverages.
Further, both the City staff and the Police Department concluded that if the permit were
appropriately conditioned, the proposed alcohol sales would not have a negative impact on the
surrounding neighborhood.

Specifically, the CUP conditions would limit the hours of alcohol beverage sales from 10:00
AM. to 10:00 P.M. The CUP would prohibit pinball games, arcade-style video and electronic
garmes, or coin-operated amusement machines on the premises. Exterior and interior public pay
phones would not be permitted on the premises, on adjacent public sidewalks, or areas under the
control of the owner or operator. Advertising would be limited to interior signs only and “No
Loitering” signs would be required to be prominently displayed on the premises. Finally, the
CUP would include a 20-year expiration date from the date the CUP was approved. The permit
could be extended through the appropriate review and decision process and may be subject to
additional conditions at that time.

Appeal Issues:

Two appeals of the Hearing Officer decision were filed with the Development Services
Department on October 22, 2012 (Attachment 13). The separate appellants, but identical appeals,
assert that the Hearing Officer dccision to approve the CUP and SDP were not supported by the
required findings. Specifically, the appeal suggests the finding regarding the public health, safety
and welfare and the finding regarding the appropriateness of the use at the proposed location
were not supported by the administrative record including the Hearing Officer report,
documentation and public testimony. The appeal documents the Grounds for the Appeal (Section
V) citing the following:

e The applicant failed to show how the project was not detrimental to the public health, safety
and welfare; ' .

e The appeal states the use is not a permitted use at this site due to the defined high crime rate;

» The appeal suggests the staff recommendation to support the project was inadequate because
the report did not show evidence the use would not be detrimental to the public; and

s The appeal further provides in bullet point fashion that the community does not want the
alcohol outlet due to: 1) the uncertainty of the permit conditions; 2) the potential impact of
this use on at-risk youth within the community; 3) the community does not support becr and
wine sales; 4) current oversaturation of outlets in the community; 5) The community has a
high rate of domestic violence; and 6) the San Diego Police rotate staff, they are not aware of
the conditions within the community.
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City staff has reviewed the appeals and provides the foﬂowing comments and clarifications:

1. The appeal inaccurately states that an alcoholic beverage outlet is “not permitted’ within
a Census Tract that has high crime, is oversaturated or within proximity to residential
development or other incompatible uses. As referenced above in the discussion on
Development Regulations and Location Criteria, those factors merely determine whether
or not an alcoholic beverage outlet can be permitted by right or requires a CUP. The
location criteria are thresholds the SDMC utilizes to determine what permit review
process is appropriate and necessary based on existing community factors. The fact that
the market is within a Census Tract with high crime only triggers the requirement to
obtain a CUP, and does not prohibit the use at that location. Further, the location criteria
provide City staff and the Police Department reviewing an application with a means of
assessing off-site alcoho! sales and determining appropriate permit conditions on a case-
by-case basis.

2. The appeal states the applicant and City staff failed to demonstrate that alcohol sales
would not be detrimental to the public health, safety and welfare. The appellants
incorrectly assume the applicant and City staff affirms the noted findings. Rather, the
City’s decision maker, the Hearing Officer, affirmed the finding of public health, safety
and welfare. Regardless, City staff continues to recommend that there was ample
evidence provided to the decision maker that concludes there would be no apparent
adverse impacts created by the sale of beer and wine in an existing market,

The market is a full service grocery store and City staff believes there are fundamental
differences between this type of retail outlet as compared to a liquor store or convenience
store. The most significant difference is the fact the market offers a wide variety of
groceries and household products, and meaning store revenues are not dominated by the
sale of alcohol. A permit condition ensures that this characteristic of the market would
remain by limiting the amount of sales area to ten percent (10%) of the existing sales
floor. Further, City staff notes that the review of the Eduardo’s application was conducted
based on the case-by-case requirement established by the SDMC and that the conditions
applied to the permit were fashioned specifically to address the public’s health, safety and
welfare at this site. '

In addition, permit conditions include limiting the hours of sales thereby limiting
accessibility during late night and early morning hours. Restrictions on the type, proof
and packaging would avoid the sale of single cans of alcohol which would help alleviate
accessibility to at-risk youths. Sign and advertising limitations are intended to reduce
visual clutter, and to enhance transparency into the store allow police patrols to have
better views into the store’s interior. Finally, the permit includes requirements to provide

 awell lighted and clean environment, in and around the market, so customers and
pedestrians are provided a safe environment. :

Lastly, City staft notes that an environmental review was conducted that found no
adverse environmental impacts assoctated with the sale of alcohol within the existing
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grocery store. Therefore, when considering that the current use of the site is a 13,248
square-foot grocery store with consumer sales of meat, produce, prepackaged food
products, and household goods, City staff believes the limited sale of beer and wine
conditioned in a manner intended to reduce impacts to the surrounding neighborhood will
not adversely affect the public health, safety and welfare.

3. The appellant’s assertion that this particular outlet would foster domestic violence or
promote underage drinking is not supported by any factual evidence. There has been no
evidence to suggest the Eduardo’s ownership, management or staff would somehow
contribute to any unlawful activity in this neighborhood with the limited sale of beer and
wine. In fact, the owner/permittee of the market would be held to the enforceable
standards of both the CUP restrictions and the ABC license conditions thereby ensuring
the operation would not adversely affect the public health, safety and welfare.

4. The appellant’s assertion is that the proposed conditions are not provided in writing or
only verbally agreed to by the applicant is not accurate. City staff notes the approved
CUP and SDP contains all of the conditions addrcssing land use issues and details the
recommendations the City would recommend the ABC license to include. The CUP and
SDP, and resolution of findings to approve the permit would be recorded against the

property and remain a covenant running with the land until it expired in 2032. Therefore,
all of the considerations and conditions of this application are memorialized in writing.

Community Plan Analysis:

The Southeastern San Diego Community Plan Commercial Element begins with, “The
Southeastern San Diegoe community has few community commercial facilities and has few
definable commercial centers which could serve as community focal points. The central focal
points of many communities in San Diego are established by their commercial centers.
Southeastern San Diego does not enjoy this feature because the strip nature of most of the

- commercial land use in the community does not lend itself to centralized commercial activity
except in limited area.” The Plan further states, “Markets, pharmacies and other convenience
stores are provided by small neighborhood commercial centers ("corner markets'") or strip
commercial facilities located throughout the community.”

The Commercial Element also states, “In the western portion of the community, commercial
“development is characterized by discontinuous strips of small storefrents interspersed with
residential units and vacant parcels. These commercial properties are difficult to patronize for -
motorists in that they front on busy streets and for the most part do not have off-street parking. In
addition, the kinds of goods and services available and the distances between establishments
make them less efficient to the shopper than a consolidated commercial center, and are too
spread out for pedestrians.”

The Community Plan recognizes the deficiency of larger commercial retail centers and
understands the need for smaller markets to provide critical commercial services throughout the
community’s various neighborhoods. The plan also concedes many of the existing stores in the
western portion of the community where Eduardo’s is located, are not conducive to efficient
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shopping due to a lack of parking and overall selection. The Eduardo’s Market is an example of a
medium to large grocery store with adequate access and parking serving the broader commercial
needs of the neighborhood, and the inclusion of beer and wine to the existing inventory would
seem to provide additional convenience for the store’s customers.

The Community Plan includes a number of commercial objectives including limiting the
establishment of new liquor outlets in neighborhoods experiencing high levels of crime.
However, other objectives include: providing attractive quality community and neighborhood
commercial facilities that offer a variety of goods and services to meet community needs, the
rehabilitation of existing commercial centers and improvements to both vehicular and pedestrian
access and enhancing the perception of safety through the use of crime-deterring materials and
design, including the thoughtful use of landscaping, screening materials, lighting and building
siting, and materials and parking locations.

The Eduardo’s Market would be a new alcohol outlet, but [imitcd due to restrictions placed on
the premises by the CUP and ABC license. The market would fulfill the community goals to
enhance existing commercial services, make available a wide variety of retail goods and provide
a safe, clean and well 1it environment. Therefore, the proposed use would not adversely affect the
Southeastern San Diego Community Plan. ' :

Conclugion:

City staff has reviewed the appeals of the Eduardo’s project and continues to support the request
for a CUP and SDP for the limited and conditional sale of beer and wine. Staff believes that the
appeals cannot be supported because the administrative record supports the required findings to
approve the project. CUP and SDP conditions have been added to this discretionary entitlement
that would assure that the business would be a cohesive element of the neighborhood and would
not be detrimental to the public health, safety and welfare of the community. The projectis
consistent with the underlying zone, the applicable land use plans, and policies in affect for the
site and therefore, the proposed use would be appropriate at the proposed location. An
environmental review performed by the Development Services Department determined that the
proposed project was exempt from further CEQA review as an existing facility and is supported
with proposed conditions and ABC license recommendations by the San Diego Police
Department.

ALTERNATIVES:

1. Deny the appeal and Approve Conditional Use Permit No. 952387 and Site
Development Permit No. 952388, with modifications.

2. Approve the appeal and Deny Conditional Use Permit No. 952387 and Site

Development Permit No. 952388, if the findings required to approve the project
cannot be affirmed.
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Respecttully submitted,

-~

. N M"‘-n..,‘_"
Mike Westlake

Assistant Deputy Director
Development Services Department

WESTLAKE/tpd
Attachments:
1. Project Location Map
2. Community Plan Land Use Map
3. Aerial Photograph
4. Project Data Sheet
5. Draft Permit Resolution with Findings
6. Draft Permit with Conditions
7. Environmental Exemption
- 8. Community Planning Group Recommendation
9.

10.

11. - Ownership Disclosure Statement

12.  Project Plans (11 X 17 reduction)

13.  Appeal Applications

14.  Appeal Application Exhibits (separate)
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Attachment 3

Aerial Photo

EDUARDO’S, Project No. 268446
3175 National Avenue North







Attachment 4

PROJECT DATA SHEET

PROJECT NAME: Eduardo’s
PROJECT DESCRIPTION: | Create a new alcoholic beverage outlet within an cxisting

independent food market. '
COMMUNITY PLAN Southeastern San Diego
ARFA:
DISCRETIONARY Conditional Use Permit and Site Development Permit
ACTIONS:
COMMUNITY PLAN LAND | Commercial
USE DESIGNATION:

ZONING INFORMATION:

ZONE: Southeastern San Diego Planned District CSR-2
HEIGHT LIMIT: N/A
| LOT SIZE: Min. 5,000 s.f.
FLOOR AREA RATIO: Max. 0.75
SETBACKS: Min. Front Yard: 0 ft
Min. Side: O fi

Min. Rear: 0 ft
PARKING: 14 parking spaces (1 accessible) required
LAND USE EXISTING LAND USE
ADJACENT PROPERTIES: | DESIGNATION & -
ZONE
NORTH: | Commercial; SESDPD Commercial/Residential
CSR-2
SOUTH: | Multi-family Residential; | Multi-family
SESDPD MF-3000
EAST: | Commercial; SESDPD Comunercial
CSR-2
WEST: | Commercial; SESDP’D- " | Commercial
CSR-2
DEVIATIONS OR None
VARIANCES REQUESTED:
COMMUNITY PLANNING | On July 12, 2012, the Southeastern San Diego Planning
GROUP Group voted 5-4-0 to recommend approval of the proposed
RECOMMENDATION: project. :







Attachment 5

PLANNING COMMISSION RESOLUTION NO. XXXXXX
Conditional Use Permit No. 952387
Site Development Permit No. 952388
EDUARDO’S - PROJECT NO. 268446

WHEREAS, MIKE N. DALLO and MONA DALLO, husband and wife as joint tenants, Owners and
MD & CD Inc., Permittees, filed an application with the City of San Diego for a permit to allow the sale
of alcohol limited to beer and wine within an existing market (as described in and by reference to the
approved Exhibits "A" and corresponding conditions of approval for the associated Conditional Use
Permit No. 952387 and Site Development Permit No. 952388), on portions of a .48 acre site; and

WHF REAS the project Site is located at 3175 \Iationdl Avenﬁ (CSR-2 Zone of the Southeastern San

Dlego Commumty Plan Area; and

WHEREAS, the project site is legally described asikots 1 through o, Bloc .40 H. P. Whitney’s Addition

a, accordmg to ‘Map No. 168, filed in

Use Permit No. 952387 and Site Developmen
6560, approved the Permits; and

appeal of the
Developme

CEQA) (Pubhc Resources Code section 21000 et. seq.) under
ing Facilities) and there was no appeal of the Environmental
iod provided by San Diego Municipal Code Section 112.0520,

NOW, THEREFORE BE IT R LVED by the Planning Commission of the City of San Diego as

follows:
That Planning Commission adopts the following written Findings for Approval of Conditional Use

Permit No. 952387 and Site Development Permit No. 952388 pursuant to Land Development Code
Sections 126.0305 and 1519.020, dated December 13, 2012.
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_ Attachment 3
FINDINGS:

Conditional Use Permit — SDMC section 126.0305

(a) The proposed development will not adversely affect the applicable land use plan.

The proposed development is requesting a Conditional Use Permit for the limited sale of alcohol
within an existing market at 3175 National Avénue. The Memorial Neighborhood Element of the
Southeastern San Diego Community Plan designates the parcel as a Commercial Zone and
recommends General Commercial activities be developed on both sides of National Avenue. The
proposed development would implement several plan objectives of the Memorial Neighborhood
element by improving the general appearance of existing cotrimercial buildings through permit
conditions regulating lighting, graffiti control and fagad ovements. The community plan
recommends commercial retail activity on the projec t is silent on the issue of alcohol
beverage outlets. The underlying CSR-2 Zone allow : ety, of community commercial uses by
right and alcohol sales as a limited use that WO 1d:require a Conditional Use Permit. The existing
market provides a small-scale community ¢ ercial use and would be enhanced with the
limited sale of beer and wine. The market would continue to operate primarily as a general store
with the limited addition of some alcoholic be
would not adversely impact the app]icable lan

control the packagmg, sale quantrtles and
would regulate land use issues such as lottering,
ns on visible exterior advertizing would

Iso serve to deter underage drinking,
“restrict sales in the high crime area in the late

Code including any: le deviations pursuant to the Land Development Code.
The proposed developmiént'is requesting a Conditional Use Permit and Site Development Permit
for the limited sale of alcohol within an existing market at 3175 National Avenue. The property is
zoned CSR-2 which permits the retail sale of general merchandise. The market was constructed in
1963 and has previously conforming rights relative to the existing structure including parking,
setbacks and landscape. The sale of beer and wine is permitted within the zone with an approved
Conditional Use Permit. No variance or deviation is requested as a part of this application.
Therefore, the proposed development would comply with the regulations of the Land
Development Code.
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Attachment 5

(d) The proposed use is appropriate at the proposed location.

The proposed development is requesting a Conditional Use Permit and Site Development Permit
for the limited sale of alcohol within an existing market at 3175 National Avenue. The market
sells a large variety of food and grocery items and the limited sale of beer and wine would
compliment the existing merchandise. The applicable land use plan designates the property for
general commercial development and the underlying commercial zone establishes the right to sell
retailed merchandise. The San Diego Police Department has concluded that the sale of beer and
wine at the market would constitute a public need and convenience and has provided
recommendations for the sale of alcohol on the site. Therefore, the proposed use would be
appropriate at the proposed location. :

Southeastern San Diego Planned District Ordinance — SDMC section 1519.0202

{a) The proposed use and project design meet thi P! -and intent of the Southeastern
San Diego Planned District Ordinance; comph WIth the recommendations of the
Southeastern San Diego Community Plan, &; ill not adve 'ely affect the Genceral Plan or
other applicable plans adopted by the Ci ouncil.

The purpose of the Planned District regulatm i is to prov1dc reasonab ¢ Velopmenl criteria for

ernative to the surrounding community. The addition of beer and
y significant adverse affect on the adjacent properties as the

store would be mainta narily as a supermarket and conditions of the permit, including
upgrades to the public tigh of- -way, would enhance the area. The existing structure has

‘previously conforming rights relative to the development regulations of the zone and therefore
has itself contributed to the architectural style of the surrounding neighborhood for several
decades and would continue to be in harmony with the community.

(c) The proposed use, because of conditions that have been applied to it, will not be
detrimental to the healih, safety and gencral welfare of persons residing or working in the
area, and will not adversely affect other property in the vicinity.

The proposed development is requesting a Conditienal Use Permit and Site Development Permit
for the limited sale of alcohol within an existing market at 3175 National Avenue. The sale of
alcohol would be regulated by a State of California issued Alcohol Beverage Conirol (ABC)

Page 3 of 4



Attachment 5

License and the conditions of Conditional Use Permit No. 952387 and Site Development Permit
952388. Specific ABC licensc conditions would control the packaging, sale quantities and
alcoholic content (proof by volume) and the CUP would regulate land use issues such as loitering, -
lighting, advertizing and hours of sales. These conditions combined with the enforcement
authority of the ABC and San Diego Police Department would ensure that the limited sale of
alcohol would not be detrimental to the public health safety and welfare.

(d) The proposed use will comply with the relevant regulations of the Municipal Code.

The proposed development is requesting a Conditional Use Permit and Site Development Permit
for the limited sale of alcohol within an existing market at 3175 National Avenue. The property is
zoned CSR-2 which permits the retail sale of general merchandise. The market was constructed in
1963 and has previously conforming rights relative to th sting structure including parking,
setbacks and landscape. The sale of beer and wine is;perimitted within the zone with an approved
Conditional Use Permit. No variance or deviation is tequested.as a part of this application.
Therefore, the proposed development would com i
Development Code

BE IT FURTHER RESOLVED that, based on the i
Commission, denies the appeal of the Hearing Officer |
952387 and Site Development Permit No; 252388, and heé
referenced Owner/Permiitee, in the for hibits, terms an
Permit No. 952387 and Sitc Development Permit No. 952388, a.
madc a part hereof. B

pprovc Co ditional Use Permit No.
NTS these approya,ls to the

ditions as set forth in Conditional Use
y of which is attached hereto and

Internal Order No. 24002472

Pagc 4 of 4



Attachment 6

RECORDING REQUESTED BY |
CITY OF SAN DIEGO

DEVELOPMENT SERVICES
PERMIT INTAKE, MAIL STATION 501

WHEN RECORDED MAIL TO
PROJECT MANAGEMENT
PERMIT CLERK
MAIL STATION 501

E FOR RECORDER'S USE

.CT NO. 268446 =
mit No. 9523 87

approved exhibits [Ex
Department.

The project shall include:
a. The existing 13,248 square-foot market to include the operation of an alcoholic
beverage outlet conditioned upon the issuance of a license from the State Department of
Alcoholic Beverage Control.
b. Existing landscaping (planting; irrigation and landscape related improvements);

¢. Off-strect parking;
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Attachment 6

d. Public and private accessory improvements determined by the Development Services
Department to be consistent with the land use and development standards for this site in
accordance with the adopted community plan, the California Environmental Quality
Act [CEQA] and the CEQA Guidelines, the City Engineer’s requirements, zoning
regulations, conditions of this Permit, and any other applicable regulations of the
SDMC. '

STANDARD REQUIREMENTS:

1. This permit must be utilized within thirty-six (36) monthsiafter the date on which all rights

of appeal have expired. If this permit is not utilized in acco - with Chapter 12, Article 6,
Division | of the SDMC within the 36 month period, thig; t shall be void unless an

Extension of Time has been granted. Any such Extensjon-of Time must meet all SDMC
requxrements and apphcable gu1dehneb in effect at, th hsi

3. The utilization of this CUP is contin
this location by the Californi

6. This Permit is a covenant running with the subject property and all of the requirements and
conditions of this Permit and related documents shall be binding upon the Owner/Permittee and
any successor(s) in interest.

7. The continued use of this Permit shall be subject to the regulations of this and any other
applicable governmental agency. .
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Attachment 6

8.  Issuance of this Permit by the City of San Diego does not authorize the Owner/Permittee
for this Permit to violate any Federal, State or City laws, ordinances, regulations or policies
including, but not limited to, the Endangered Species Act of 1973 [ESA] and any amendments
thereto (16 U.S.C. § 1531 et seq.).

9. The Owner/Permiltee shall secure all necessary building permits. The Owner/Permittee is
informed that to secure these permits, substantial building modifications and site improvements
may be required to comply with applicable building, fire, mechanical, and plumbing codes, and
State and Federal disability access laws.

10. Construction plans shall be in substantial conformity to Exhibit “A.” Changes,
modifications, or alterations to the construction plans are: ited unless appropriate
application(s) or amendment(s) to this Permit have beej

11.

All of the conditions contained in this Permiit have becn conSJ.dc'ffed_ and were determined-

required to comply with each and every condiﬁo__
granted by this Permit.

lty or its dgentb otﬁeers or employees relalmg to
'a)ng, but riot 11m1ted to, any action to attack, set aside, voxd

er/Permittee of any claim, action, or proceeding and, if the
n the defense, the Owner/Permittee shall not thereafier be
responsible to defend, indemnify, and hold harmless the City or its agents, officers, and
employees. The City may elect to conduct its own defensc, participate in its own defense, or
obtain independent legal counsel in defense of any claim related to this indemnification. In the
event of such election, Owner/Permittee shall pay all of the costs related thereto, including
without limitation reasonable attorney’s fees and costs. In the event of a disagreement between
the City and Owner/Permittee regarding litigation issues, the City shall have the authority to
control the litigation and make litigation related decisions, including, but not limited to,
settlement or other disposition of the matter. However, the Owner/Permittec shall not be required
to pay or perform any settlément unless such settlement is approved by Owner/Permittee.
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ENGINEERING REQUIREMENTS:

13. Prior to the issuance of the building permit, the applicant/owner shall assure by permit and
bond the upgrade the existing pedestrian ramp at the south west corner of National Avenue and
32nd Street to the current City Standards SDG-134 to the satisfaction of the City Engineer.

PLANNING/DESIGN REQUIREMENTS:

14. Owner/Permittee shall maintain a minimum of thirteen (13} off-street parking spaces on the
propetty at all times in the approximate locations shown on me?dpproved Exhibit “A.”* Parking
spaces shall comply at all times with the SDMC and shall not-bé'converted for any other use
unless otherwise authorized by the appropriate Ciiy decis aker in accordance with the
SDMC.

15. The sales of alcoholic beverages shall be p

tted only between the hours of 10:00 a.m.
and 10:00 p.m., seven days a week. .

16.  Exterior advertising of alcoholic beverages or interior advertising of alc.'-(");ho_lic beverﬁges
that is visible from the exterior of the premises shall be prohibited.

G, NO DRINKING OF ALCOHOLIC BEVERAGES.
Y ARREST. The sign shall be a minimum of 24 inches square
'English and Spanish. |

parking area staﬁn NO LOITE /
VIOLATORS ARE § : :
with 2 inch block lettering in:]

21. Any graffiti painted or marked upon the premises or any adjacent arcas under the control
of the operator shall be removed or painted over within 48 hours of being applied.

22. There shall be no amusement or video arcade games on the premises at any time.
23.  There shall be no pay telephone maintained on the interior or exterior of the premises.

24.  There shall be no loitering on the premises and a professional, bonded security guard shall
be hired to enforce this provision if necessary.
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25.  The parking lot shall be illuminated and security cameras will be installed to monitor the
exterior of the premises.

26. The area dedicated to the sale and display of alcohol shall not exceed ten percent (10%) of
the square footage of the interior sales area of the market.

POLICE DEPARTMENT RECOMMENDATIONS FOR ABC LICENSE:

The following recommendations from the San Diego Police Department are requested to be
included on the State of California Department of Alcohol age Control license:

¢ Wine shall not be sold in containers of less than 750 milliliters and wine coolers or beer

coolers must be sold in multi-unit containers,

e Beer, malt beverages and wine cooler produtts, regardless of contaiher size, must be sold in
manufacturer pre-packaged multi-unit quantiti

« Wine shall not be sold with an; alcohohc content

_ .-th'a_n 15 percent by-.sa;f'olume with the
exception of “dinner wines’ aged _ I MOre years :

INFORMATION ONLY:

one doesnot allow the immediate

4 roposcd 1is¢ ‘on site. The operation allowed
in or recommence after all conditions listed
ed ministerial permits have been issued and

s rvations, or other exactions have been imposed

. ‘Permit, may protest the imposition within ninety days of
the apptroval of this deve Egnent petrmit by filing a written protest with the City Clerk
pursuant lltorma Goven mcnt Code-section 66020.

issuance.

APPROVED by the Planning Commission of the City of San Diego on December 13, 2012
pursuant to Planning Commission Resolution No. XXXXXXXX
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Permit Type/PTS Approval No.: CUP No. 952387
SDP No. 952388
Date of Approval: December 13, 2012

AUTHENTICATED BY THE CITY OF SAN DIEGO DEVELOPMENT SERVICES
DEPARTMENT

Tim Daly
Development Project Manager

NOTE: Notary acknowledgment
must be attached per Civil Code
section 1189 et seq.

The undersigned Owner/Permittee, by _XeCthIOIl '_creof agrees to each and every condition of
this Permit and promisesid pe : ¢

MD & CD INC.
" Permittee

By

NAME
TITLE

NOTE: Notary acknowledgments

must be attached per Civil Code
section 1189 et seq.
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NOTICE OF EXEMPTION ATTACHAERT
(Check one or both)
TO: X RECORDER/COUNTY CLERK FROM: CITY OF SAN DIEGO
P.0. BOX 1750, MS A-33 DEVELOPMENT SERVICES DEPARTMENT
1600 PACTFIC HWY, ROOM 260 1222 FIRST AVENUE, M8 501
SAN DIEGO, CA 92101-2422 SAN DIFGO, CA 92101

OFFICE OF PLANNING AND RESEARCH
1400 TENTH STREET, ROOM 121
SACRAMENTO, CA 95814

PROJECTNO.: 268446 ' PROJECT TTTLE: Eduardo’s
PROJECT LOCATION-SPECIFIC: 3175 National Avenue, San Diego, CA 92113
PROJECT LOCATION-CITY/COUNTY: San Diego/San Diego

DESCRIPTION OF NATURE AND PURPOSE OF THE PROJECT: The project is a Conditional Use Permit and Site Development Permit to
sell beer and wine in an existing market.

NAME OF PUBLIC AGENCY APPROVING PROJECT: City of San Diego

INAME OF PERSON CR AGENCY CARRYING OUT PROJECT: Dallo Enterprises
Michael and Mona Dallo
303 Highland Avenue
National City, California 91950
{619} 572-3385
EXEMPT STATUS: {(CHECK ONE)
() MINISTERIAL (SEC. 21080(b)(1); 15268);
{) DECLARED EMERGENCY (SEC. 21080(b}(3); 15269(a));
() EMERGENCY I'ROJECT (SEC. 21030(b)( 4); 15269 (b){(c))
(X) CATEGORICAL EXEMPTION: CEQA EXEMPTION 13301 (EXISTING FACILITIES)
) STATUTORY EXEMPTIONS:

REASONS WHY PROJECT IS EXEMPT: The proposed project is exempt from CEQA pursuant to Section 15301 which ailows for the
operation, repair maintenance, permitting, leasing, licensing, or minoer alieration of existing facilities {public or private} involving
negligible or no expansion of use beyond that existing at the time of the determination, The proposed project, a Conditional Use
Permit and Site Development Permit to sell beer and wine in an existing market, is a negligible expansion of use. No
environmental impacts were ideutified for the proposed project. Additionally, none of the exceptions described in CEQA
Guidelines Section 15300.2 apply

LEAD AGENCY CONTACT PERSON: Anna L. McPherson TELEPHONE: (619) 446-5276

IF FILED BY APPLICANT:
1.  ATTACH CERTIFIED DOCUMENT OF EXEMPTION FINDING.
2.  HAS ANOTICE OF EXEMPTION BEEN FILED BY THE PUBLIC AGENCY APPROVI’\JG THE PROJECT?
{) YEs { )y No

IT IS HEREBY CERTIFIED THAT THE CITY OF SAN DIEGO HAS DETERMINED THE AROVE ACTIVITY TO BE EXEMPT FROM CEQA
P

4

f

s ;:’VM U Al CF/ \a Vo Planeer li Vier, 1, 20172

STGNATURE/TITLE DATE
CHECK ONE:
(X) SIGNED By LEAD AGENCY DATE RECEIVED FOR FILING WITH COUNTY C'LERK OR OPR:

{ ) SIGNED BY APPLICANT
Revised 010410mjh -






ATTACHMENT

Southeastern San Diego
Community Planning Group

The Community Planning Group meets the second Monday of the month at Neighborbood
House, 841 South 41st Street, San Diego CA 92113. Meetings time is 6 pm to 8 pm.
| July 9, 2012

1. CALL TO ORDER, ROLL CALL, AND INTRODUCTIONS

2. APPROVAL OF TODAY’S AGENDA (ADDITIONS, CHANGES, OR OMISSIONS)
¢ The agenda was amended to clarity Ekco Metals action items into a} projects component
and b} Appeal of Environmental Determination. Motion to amend 9/0/0

3. APPROVAL OF April 9" and May 12", 2012 MINUTES
- No action taken. Minutes will be tabled until the next meeting
4. PUBLIC COMMENTS (two minutes per public speaker, on non-agenda items only)
- Local educator commented on the unsafe pedestrian and traffic condition on Oceanview
Blvd between 40™ and 45" Streets. Urges the planning group o look at traffic control
options. :

5. STAFF REPORTS:
¢ (D4-Bruce Williams. Council President’s Young®s weekly update
e (D 8 -Martha Zapata. Sherman Heights Pot Hole repair day. Comm 22 project
to start work Monday July 16",
e Susan Davis- Ricardo Flores. July newsletter and update on the activities of
Congresswoman Davis.

6. CONSENT ITEMS: Informational discussion: SEDC/Southeastern San
Diego Successor Agency Update —
- Sherry Brooks. Civic San Diego to consist of
- Redevelopment = 2 Stafl
- CCDC= 25 staff : '
- SEDC= 4 staff (Nancy, Sherry, Chris, and Maria)
-~ State/County audit due this week on list of enforceable obligations.

7. ACTION ITEMS:

A. Election of Jerry Guzman-Verara to the Board of the Southeastern San Diego
Planning Group
e Acceptance of the application and election of Jerry Guzman-Verara to an open even
year seat. Mr. Guzman has not been out of office for more than a year so his
maximum 8-year term does not restart.

1] Southeastern San Diego Community Planning Group Meeting Notes September 7, 2012
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B. EKCO METALS, Project No. 241664, 2830-2846 Commercial St.

0.56 acre, Zoned I-1, Logan Heights Neighborhood. Application for a Neighborhood Use

Permit and Neighborhood Development Permit for a recycling facility with a rear yard

and side yard 9° over-height fences. 2 separate deviations. Applicant is Donnis Eninger.

Project Manager is Renee Mezo, Development Services. Presenter is Steve Laub.

o NUP/NDP presentation by the applicant team stressed the Large Collection facility,
operational improvements; General Plan and Couneil Policy consistency on recycling,
solid waste diversion and reduction of green house gas; City code divides recycling
into 11 categories — 4 collection types, and 7 processing types; strict interpretation to
deny recycling will also prohibit other collection facilities such as boy scouts, Father
Joe’s, reverse vending, ect. Motion to deny Pisano/Carter 6/3/0

o Environmental Determination Appeal-Chair Riveroll submitted an appeal to the
Environmental Determination prior to item being heard by the planning group. The an
affirmative action by the planning group would codify the Chait” appeal submittal.
The appeal was filed on the grounds that:

This is not an existing facility. The facility prior fo the recyeling use
proposed by Ekco Metals was a trucking company.. The Development
Services Department is determining that FEkco Metals’ illegal
{unpermitted} use made it an existing facility, we challenge that premise.
This will create a precedent of defining “existing facilities” as facilities
that have been established illegally and need to file for a permit. We want
a more inclusive environmental analysis since the spirit of the
Southeastern San Diego Community Plan is to remove recycling and auto
dismantelling yards out of our community. Reference: page 66, of the
1987 Southeastern San Diego Community Plan, Approved by the Planning
Commission, on June 4, 1987 Resolution No. 7046 Adopted by the City
Council July 13, 1987, resolution No. R-268847, Document Number: RR-
268857). Under “Industrial Element”, page 66, Item 3b. Ekco Metals was
cited and given the opportunity to apply for a NUP and a NDP those
documents were not existent at the time of citation. Therefore it was
previously non-existent. -

Motion to codify appeal filing by the Chair. 8/0/0

C. Eduarde’s Market, Project No.268446, CUP Application and a Site Development
Permit, 3175 National Avenue, Memorial Neighborhood, for alcoholic beverage
sales o
Project Manager, Tim Daly, Development Services. Presenter Attorncy Shamoun.

e Presentation by applicant team. Family owned and managed grocery, one of a series
of facilities. Store includes a kitchen, bakery and 13,000+ SF of grocery. Beer and
wine sales will consist of less than 10% of the square footage. Motion to approve
5/4/0

Southeastern San Diego Community Planning Group Meeting Notes September 7, 2012
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8. SUBCOMMITTEE REPORTS AND ANNOUNCEMENTS (two minutes per Board
member) _
+ None

9. PLANNER’S REPORT
e Advanced CEQA Training, September 27, 2012

10, CHAIR’S REPORT
- None
11. BOARD MEMBER COMMENTS (2 minutes per Board member on non-agenda items

only) :
- None

ADJOURNMENT: by 7:55 p.m.

Community Planner

Karen Bucey

City Planning Division
1222 First Avenue, MS 413
San Diego, CA 92101
KBucey@SanDiego.gov
619-533-6404

3 § Southeastern San Diege Community Planning Group Meeting Notes September 7, 2012
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SAN DIEGO POLICE DEPARTMENT
CONDITIONAL USE PERMIT RECOMMENDATION

PREMISE ADDRESS: 3175 National Ave, San Diego

TYPE OF BUSINESS: Grocery Store-MD & CD Ine.-Eduardos .Mercado

FEDERAL CENSUS TRACT: 39.02 | .

NUMBER OF ALCOHOL LICENSES ALLOWED: 4

NUMBER OF ALCOHOL LICENSES EXISTING: 4

CRIME RATE [N THIS CENSUS TRACT: 231.7%

(Moter Considered High Crime If Exceeds 120% of City-wide Average)

THREE OR MORE REPORTED CRIMES AT THIS PREMISE WITHIN PAST YEAR [1¥es KINO

IS THE PR_EMISE WITTIN 600 FEET QF INCOMPATIBLE FACILITY [1YES NG

IS THE PREMISE WITHIN 100 FEET OF RESIDENTIALLY ZONED PROPERTY B4 vES [INO
_ ABC LICENSE REVOKED AT THIS PREMISE WITHIN PAST YEAR : [ ves ENG

HAS APPLICANT BEEN CONVICTED OF ANY FELONY | ‘ [dYES K NO

WILL THIS BUSINESS BE DETRIMENTAL TO THE PUBLIC HEALTH, SAFETY,
AND WELFARE OF THE COMMUNITY AND CITY O yEs NO

COMMENTS/OTHER FACTORS CONSIDERED: The applicant is applying for Type 20 Beer & Wine
Off Sale license. During inspection of the premises, I found the grocery store clean and well
kept. There is a liquor store across the street and residents on the back alley portion of the
building,

The store would add convenience too many of the residents who would like to purchase beer &
wine with their groceries. Because many of the residents in the area do not own cars, the only
other alternative to buy beer & wine would be to purchase from a traditional style liquor store
(Base Liquor) which is located on the corner.

SUGGESTED CONDITIONS: Although the convenience stors would be good for the community in a
general sense, there are issues that would need to be controlled. Due to its location in a high
crime area, proximity to the freeway, and a demographic including families, special
considerations should be taken with conditions placed on the off-sale privelages. The following
recommended conditions should be incorporated inio the regulatory licenses and land use for this
location:

The San Diego Police Department agrees to the issuance of the CUP as long as the following
condi:ions are included in the Alcoholic Beverage Control License, and any other language both
agencies believe will benefit the community.

l. Sales of alcobolic beverages shall be permitted only between the hours of 7:00 AM and
10:00 each day of the week.

9
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2. Wine shall not be sold in bottles or containers smaller than 750 mi and wine coolers or
beer coolers must be sold in manufacturer pre-packaged multi-unit quantities.

3. No wine shall be sold with an alcoholic content greater than 15% by volume except for
“Dinner Wines” which have been aged two years or more,

4, Beer, malt beverages or wine cooler products, regardless of container size, must be sold
in manufacturer pre-packaged multi-unit quantities.

5. The petitioner{s) shall post and maintain a professional quality sign facing the premises
parking lot(s) that reads as the following: NO LOITERING, NO LITTERING, NO DRINKING
OF ALCOHOLIC BEVERAGES. VIOLATORS ARE SUBJECT TO ARREST. The sign shall
be at least two feet square with two inch block lettering. The sign shall be in English and

Spanish.

6. Any graffiti painted or marked upon the premises or on any adjacent area under the
confrol of the licensee(s) shall be removed or painted over within 48 hours of being applied.

7. There shall be no amusement machines or video game devices on the premises at any
time,

3. No pay telephone will be maintained on the interior or exterior of the premises.

g. No loitering on the premises and if necessary a security guard to control enforcement of

this provision.

10 Hlumination in the parking lot. Security camera covering both interior and exierior
premises.
11. No more than 20-percent of the square footage of the prcrmsea will bc used for the

display of aleoholic beverages.

Including any additional conditions that may be appropriate as a result of an establishment being
located within a high erime area.

SAN DIEGO PDLI?EPARTMENT RECOMMENDATION:

~ APPROVE DENY______
(5. BrorLer Ageeo ) L9 S53) 8349
Name of SDPD Vice Sergeant (Print) Telephone Namber

(3601~

Signaturd of SDPD Vice Sergeant _ Date of Revieh
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Census Tract 39.02 Licenses North

EDUARDO’S, Project No. 268446
3175 National Avenue







ATTACHMENT

I City of San Diego

B Development Services
1222 First Ave., M3-302
San Diega, CA 92101
{619) 446-5000

Ownership Disclosure
| Statement

THR Crry o San Disco

Approval Type: Check appropriate box for type of approval (s) requested: [~ Neighborhood Use Permit  |_:Coastal Development Permit

[ MNaighborhood Development Permit mSite Development Permit [ Planned Development Permit & conditional Lige Permit
[ jvariance | |Tentative Map {  Vesting Tentative Map [_|Map Waiver [_|Land Use Plan Amendment « [X Other CUP

Project Title Project No. Fgr Gity,Use Only
. . 7 gfl (z
Eduardo's CUP - . .
Project Address: ;

3175 National Ave., San Diego, California 92113

= BecarTat

ki oD P A

i P eyt 3 <

By signing the Ownership Disclosure Statement, the owner(g) acknowlgdge that an application for a permit, map or other matter, ag identified
above, will be.filad with the City of San Diego gn the subject property. with the intent to record an encumbrance against the property. Please list

balaw the owner(s) and tenant{s) (if applicable} of the above referenced property. The list must include the names and addresses of all persans
who have an interest in the property, recorded or otherwise, and state the type of property interest {(e.g., tenants who will benefit from the permit, all
individuals who own the property). A signature is required of at least one of the property owners. “Aftach additional pages if needed. A signature
from tha Assistant Executive Director of the San Diego Redevelopment Agency shall be required for all project parcels for which a Disposition and
Development Agresment (DDA) has been approved / executed by the City Council. Note: The applicant is responsible for nofifying the Project
 |Manager of any changes in ownership during the time the application is being processed or considered. Changes in ownershlp are to be given to
the Project Managar at least thirty days prior to any public hearing on the subject property. Failure to provide accurate and current ownership
informatlon coutd resultin a delay in the hearing process.

Additional pages attached @Yes ?@ Mo

Name of Individual (lype or print): _ Name of Individual (type or print}:

lewner [ TenantlLessee |  Redevelopment Agsncy

{7 Owner [ Tenant/Lesses [ ] Redevelopment Agency

Streef Addrass:

Street Address:

City/State/Zip: City/StatefZip:

Phone No: Fax No: Phone No: Fax No;
Signafure : . Date: Signafura : . Dale:

Name of Individuai {type or print}: Name of lndividuai {type ar print):

[Jowner [ |TenantLessee | | Redevelopment Agency

Street Address: Strest Address:

Chty/State/Zip: City,‘State;fZip:

Phone No: Fax No: Phane No: Fax No:
Signature : Pate: Signature . Date.

Printed on recycled paper. Visit our web site at www.sandiego.govidevelopment-services
Upon reguest, this information is available in alternative formats for persons with disabilities,

0S5-313 {5-05)

1.1
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-

Project Title: Project No. {For _Cf‘fy gE/e /pnry)

EDUARDOT (VP L 55
; sas

Legal Status (please check):

. s b e
Carporate Identification No. iL‘\(‘\UD >0 o

By signing the Ownership Disclosure Statement, the ownerfs} acknowledgs that an application for a permit, map or other matter,

as identified above. will be filed with the City of San Diego on the subject property with the intent to record an encumbrance against
the property.. Please list below the names, titles and addresses of all persons who have an Interest in the property, recorded or
ctherwise, and state the type of property interest (e.g., tenants who will benefit from the permit, all corporate officers, and all partners
in & partnership who own the property). A signature is required of at least one of the corporate officers or pariners who own the
property. Attach additional pages if needed. Note: The applicant is responsible for natifying the Project Manager of any changes in
ownership during the time the application is being processed or considered. Changes in ownership are to be given to the Project
Manager at feast thirty days prior to any public hearing on the subject property. Failure to provide accurate and current ownership
information could result in a delay in the hearing process.  Additional pages attached [ Yes EJ No '

mCorporaﬁon' EJL]mited Liability -or- Tf! General) What State?
[ IPartnership

CorporateiP%rtnershlp Nameape ar prmt)

Corporate/Parthership Name (type or print):

MD ¢ LD

I___] Owner l_—] Tenant/Lessee

]:] Tenant/Lessee

Sireat Address

078 FEDERAL BIVO.

Street Address

S0I< DAL DND.

City/State/Zip:

City/State/Zi: AN DIELO A U901

Phone Ma: jm DIE{}G CA- ?a}i‘}lc??/
LIA-527-33B5 £%-£131-339Y

T S8 (4TS 4998

Name of Carpoy t?’\g%madner {type or print):.
ke O

Name of Corporate Oificer/Pariner (type or print):

Title [t irmt) Titl %?}) jrﬂtr}l‘-)lblg‘I
itle (type or printy: _ _ itle (type of prin
DIQECTOR, (Fo jcfo
Signature Signaturs : : Date:

f/{i t /ylzlé///// Date:

_Q/{ﬁ&ﬂ{,{f//

CorporatefPartnershlp Names (type or print);

Corporatell-:’artnership Name {type or print):

Mde LD JINL
[53 Owner [ TenantLessee i Owner [ Tenant/Lessee
Street Address: Sirest Address:
3075 FEDERAL ™Y
Cit /;'Statafz D; City/StatefZip:
. 3/ DS (A TU ("L.
Phone Phane Mo: Fax No:

£ﬁ 5173385 LA%- '51'? S3398

Na?ﬂa of Corporate Officer/Partner {type or print):

A RATAY DT

Name of Corporate Officer/Partner flype ar print):

Title (typ eor plpl})f&“\

Title {type or print):

Signature W Date:

Signature : Dale:

Corporate/Partnership Name (type or print):

Corporatef-Partnership Name (type or print):

[:] Ownar E Tenant/Lessee D Owner r Tenani/l.esses
Streat Address: Street Address:
City/State/Zim. City/State/Zip:
Phone No: Fax Mo: Phons No: Fax Mo:

Name of Carporate Officer/Pariner {Type or print}:

Name of Corporate Officer/Partner (typa or print):

Title (type or print):

Title {type or print}:

Signature ) Date:

Signaturs : Date:
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R 199*?»050?195

I gl%when?i&%%?ﬁﬁ&:?ﬁ%g‘ Dec 02, 1997 10:49 O
ang’ unless otherwise shown below 5 5 1 SFFICLAL RECRDE
mall tox staements to _- AN IEGD COUNTY RECORDER'S OFFICE

FREGORY 1, SHITH, COWNTY REDORDER

Mr. & Mrs. Mike N. Dalto FEES‘ §%5.00

3589 Jamu! Vista Drive

Jamul, CA 91935 ' .

&\ /(/ \(/,\ the space abiove is for racorder’s use onIy
Escrow No., $7-38146-M ' ' Tax Parcel #
Title Order No. Q7098461 . 550~150-08

GRANT DEED

The undersigned grantor(s} declare(s)

Documentary transfer tax is $ 825,00 :

X computed on full value of praperty conveyed, or

[1 computed on fuil value less value of ligns or encumbrances remaining at time of sale.
[ 1 Lnincorporated arza

X1 City of San Diego,

BY THIS INSTRUMENT DATED October 9, 1997 FOR A VALUABLE CONSIDERATION,
JULIUS H, SCHNEIDER, Trustee under Declaration of Trust dated February 8, 1988
HEREBY GRANTS TO:

MIKE N. DALLO and MONA DALLC,
husband and wife as joint tenants

the following described real property in the City of San Diego, County of San Diego, State of California,
Lots 1 through 6 in Block 40, H.P, WHITNEY'S ADDITION, in the City of San Biego, County of San

Diego, State of California, according to Map thereof No. 168, filed in the Office of the County Recorder
of 8an Diego County, July 8, 1886, . '

Qtfuus H. SCHNEIDER W




ATTACHMEZHT  1.q

-

i -:‘.ALL RURPOSE ACKNCWLEDGEMENT

: State of California i g
ra
} ss, 552
County of  gan Diego

On October 13, 1997 ‘b.efore me Michele Pope, a notary public ) pérsonally appeared

-

JULIUS H. SCHNEIDER®#%

{ Ipersonally known to me (X)or proved to me on the basis of satisfactory evidence) to be the person{s} whose
name(s} is/dre/subscribed to the within instrument and acknowledged to me that he/ghb/thef/executed the same
in his/Ae//Aidif authorized capacitylies), and that by hisihefhéit signature(s) on the instrument the person(s),
or the entity upon behalf of which the person(s) acted, exscuted the instrument.

WITNESS my hand and official seal,

WM

Slgi‘rﬁuture of Notary

é‘wﬁﬁﬁ :

ocniasnz? mv_.[
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N

S s . Development Permit/| o7V |
5 1222 Firs Ave 3 Ficr Environmental Determination | DS-3031
T Gy o s a_(819) 4455210 | Appeal Application] w20

See Information Bulletin 605, “Development Permits Appeal Procedure,” for Infarmation on the appeal procedura.

o e At e e L A e =

Ej pe of ﬁ_\lppeal: ' !
| rocess Two Decision - Appeaf to Planning Commission [ Environmental Determination - Appeal to Clty Councll - i

5 Process Thrae Decision - Appeal to Planning Commission | Appaal of a Hearing Offlcar Dacislon to revoke a parmit ) ’
i Process Four Declslon - Appeal o Clty Counall - \ S

2. Appellant Plsase chack one 1 Applicant L1 Oficlally racognized Planming Commities  RF Interssisd Person’ (ParM.GC Sau
113.0109) . ’

NaTme:_Uh » ﬂz &M JE-mall Address: /Ur}wsm /N O 4 A 2 el
Address.m (Wi‘k’é./ B(', : Clry%h . Stai_e:a,i‘ Zip Code: 75‘?"{ Telaphuﬂe.&’:) 757}*&?33{

ey f Pl K, zé8 s ,

roject Informafion
Psrmit/ Environmantal Datsrmination & Permit/Document No.: Date of Daclslon/Detarmination:

Cly Projeci Managér:
CoP 15281 /5 furtousd Bl 152554 wfef g4t Tos_Vely
Decision {desaribs the pérmit'approval declsio): Y 6:% R

et + o] ts Bonf o 58 Dyt
Mﬁiﬂﬂﬂéﬁ_ﬂ,{@%/ beptis ¢ e/ M:'@__m_-/w%f r"wé'?/ bty ¥
wel Avevie m Yl %ﬁmé«@éx@s{%m

Fastual Error (Process Three and Four deeistons anly) * IJ New Information (Process Three and Four declslans oniy)
Conflict with other matters (Process Three and Four decislons only) I City-wide Significance (Process Four decisions anly}
Findings Mot Suppoarted (Process Three and Four decisions oniy) :

Description of Grounds for Appeal {Plearss rsfata your descripfion to the allowable reasans for apoeal as more fuly daserlbad in
MMM&L@W&M onicinal Coge, Attach addiional sheats If necessary.)

3. Appheant Name (As shown on the Permit/Approval belng appealad], Complete If diffarant frorm appafiant. : ;
I ’
-lfé;gé ¢

‘&/c“l 4::/

L}

RECETVED

0CT 232017
NEVELOPMENT SERACEE —

8, Appzilant’s Signte: i certify under penalty of perury that the foregaing, including all names and addresses, | ue ard coirect,

{ Slgnatura: &/ \ }(,lj““‘-/ G J§€ [4(, {.ﬁ JDigte: (E) ffz/rsful -
LD N Malg i

KNote: Faxed appeals are not accepled, Appea! feps are non-refitndabie,

Printed on resycled pagsr Visl our web ste at www.sandiego.govidavelopmenl-serdces,
Upon ragrast, this informalion & avallabla in alisrmative lonmats for persons wilk disabifiies,
D3-3001 {£=-10}

Ny ——
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B Development Permit/, "

1202 firet Ave. 3rd Floor Environmental Determination|DS-3031

(819) 445-5210 Appeal Application| wmraomn

THE Grey G San Dheao

1, Type of Appeal:

Process Two Declsion - Appeal to Planning Gommission Environmental Datarmination - Appeal to City Councll
~Process Thres Decision - Appeal to Planning Commission Appaal of a Hearlng Officer Decislan to revoke & permit
Process Four Decision - Appeal to Cily Council _ .

Ses Infarmation Buiietin 505, “Development Permits Appeal Procedure,” for infarmation on the appeal procedure. :

2. Appe;lan? Please check one Wl Applicant 1] Officially recognized Planning Commitiee Bl interested Person” (Pel.C. Sao.

- Name: . J E E-mail Address:;
5L :

3 Eppilcani Name (As shown on the PermiliApproval bsmg appealed) Bte I different frorm appelant.

Addrass: 2iL- 50 ?5 i % - ﬁé] JrStat'a:aq p Goda:g?/!g Tel.ephone:éazé{ Wﬁ
qg'e

"%%f%nforitél F‘M&K /UW'JA/ Zég WI

ParmitEnviranmental Determination & Permit/Dacument Ne.: Date of Declsion/Determination: | City Project Managen:

(ot 952587 [ily Qortlynd Pond 92288 | polufzotz. Trm Al
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AGUIRRE, MORRIS & SEVERSON LLP ATTACHMENT

ATTORNEYS AT Law

444 West C Street, Suits 210
Sau Diego, CA 92101

Christopher 3. Morris, Esq. Telephone (619 876-5364

cmorris@amslawyers.com Pacsimile (619) 876-5368
October 22, 2012

City of San Diego

3rd Floor

Development Services
1222 First Ave. 3rd Floor
San Dhego, CA 92101

RE: Supplement to Development Pcrmlt/Envuonmental Determination Appeal
Application

To Whom It May Concern:

Our firm has been retained by a coalition of community members,! including Palavra
Tree,” to file the attached Development Permit/ Environmental Determination Appeal
Application Form DS-3031. This letter serves to supplement the Form D-D5-3031,
Development Permit / Environmental Determination Appeal Application filed by thc coglition.
The focus of this appeal is to request that the Planning Commission deny Conditional Use Permit
No. 952387 and Site Development Permit No. 952388 (collectively “Permits”).

1.
STANDING TO APPEAL

The Permits granted by the Hearing Officer on 10 October 2012 should not be upheld by
the San Diego Planning Commission because, as explained in greater detail below, the findings
which the Hearing Officer cited to approve and/or conditionally approve the permit are not

! The coalition includes, in part, Charles Alexander, Pastor Brian Buggs, Salam Razulkdi, Denise Reed and

William Penick.
? The Palavra Tree Inc is an Alcohol, Tobacco, and Other Drugs {ATOD) Prevention, Intervention,
Treatment and Recovery Center is a Community-Social Model (COM-50C) program. The primary focus is to
reduce the availability and accessibility of alcohol, tobacco, and other drugs in the City and County of San Diego.
The Palavra Tree’s objectives include developing community based alcohol, tobacco, and other drugs prevention,
recovery and treatment programs, that promotes healthier behaviors, decisions and to create an envirenment that
reduces, posmones or eliminates the problematic use of legal and illegal drugs. The Palavra Tree’s objectives also
include being a “launching pad™ from which local citizens and community organizations plan, develop, tmplement,
evaluate and duplicate successful activities that reduce local ATOD problems.
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supported by the documentary, factual or testimonial information provided, thereby meeting the
standards for appeal as stated in San Diego Municipal Code (“SDMC”) sec. 112.05 06(c)(3).

According to SMDC sec. 126.0301 there are a spemﬁc set of purposes for a Conditional
Use Permit Procedures. SDMC sec. 126.0301 states: _

The purpose of these procedures it to establish a review process for the
development of uses that may be desirable under appropriate circumstances, but
are not permitted by right in the applicable zone.*

This code section, in particular, points out that the procedures ate set to protect the health and
safety of the community, Specifically, the code states, “the intent is that each use be developed
so as to fully protect the public health, safaty, and welfare of the commumty

In granting a Conditional Use Permit, SDMC sec. 126.0305(b) states, “[a]n application
for a Conditional Use Permit may be approved or conditionally approved only if the decision
maker makes the following findings . . . The proposed development will not be detrimental to the
public health, safety, and welfare . 5 Additionally SDMC sec. 126.0305(d) provides, “{a]n
application for a Conditional Use Pem‘nt may be approved or conditionally approved only if the -
decision maker makes the following findings . . . The proposed use is appropriate at the proposed
location.””’ As discussed in greater detail below the Hearing Officer does not have sufficient
evidentiary or factual support to sufficiently show that approval of the CUP complies with
SDMC secs. 126.0305(b)y and 126.0305(d).

The Hearing Officer’s decision to approve the Permits qualifies as a Process Three
decision per SDMC sec. 126.0303(a) which states, in pertinent part, “[a]n application for the
following types of uses in certain zones may require a Conditional Use Permit . . . Conditional
Use Permits Decided by Process Three . Alcoholic beverage outlets (under mrcumstances
describes in Section 141.0502).7% As clanﬁed in greater detail below, the alcohol license sought
in the instant matter falls underneath SDMC sec. 126.0303(a) because the applicant’s proposed
license falls within the designation as defined by SDMC section 141.0502 which states:

§ 141.0502  Alcoholic Beverage Qutlets

3 San Diego Municipal Code sec. 112.0506(c)(3) states: “Process Three Appeals — The Hearing Officer’s
decision may be appealed to the Planning Commission, as specified in Chapter 12, Article 6 for the type of
development and review required. An appeal from a Hearing Officer’s decision that involves applications
consolidated in accordance with Section 112.0103 shall be heard by the Planning Commission. An appeal from a
Process Three decision shall be made in the following manner . . . (¢} Grounds for Appeal. A Process Three decision
may be appealed on any of the following grounds: (3) Fiidings Not Supported. The decision maker’s stated findings
to approve, conditionally approve, or deny the permit, map, or other matter are not supported by the mformatmn
growded to the decision maker. . .” (Exhibit 1)

San Diego Municipal Cede sec, 126.0301. (Exhibit 2)

s Id. (Exhibit 2)

6 San Diego Municipal Code sec. 126.0301(b). (Exhibit 2)
7 San Diego Municipal Code sec. 126.0301(d). (Exhibit 2)
B

San Diego Municipal Code sec. 126.0303. (Exhibit 3)
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Any establishment for which a Type 20 Beer and Wine License or a Type
21 General Liquor License have been obtained from, or for which an
application has been submitted to, the California Department of Beverage
Control for permission to sell alcoholic beverages for off-site consumption
shall be regulated as an alcoholic beverage outlet subject to this section.

(b)  Limited Use Regulations. Alcoholic beverage outlets are
permitted as a limited use subject to the following regulations.

(1) Alcoholic beverage outlets are not permltted in any of the
Tollowing locations:

(A)  Within a census tract, or within 600 feet of a census
. tract, where the general crime rate exceeds the
citywide average general crime rate by more than
20 percent;

(B)  Within a census tract, or within 600 feet of a census
tract, where the ratio of alcohol beverage outlets
exceeds the standards established by California
Business and Professional Code section 13958.4. . .

| (B)  Within 100 feet of a residentially zoned pmper‘sy.9

Aswill be discussed in the greater detail below, the applicant license falls within the areas
defined by SDMC secs. 141.0502(b)(1)(A), 141.0502(b)(1)(B), and 141.0502(b)(1)(E)."°
Therefore, the review for the license application falls within a Process Three hearing.

Denise Reed meets the requirement of SDMC sec. 112.0506 which defines the iarocess
for appealing a hearing officer decision and states: “The Hearing Officer’s decision may be
appealed to the Planning Commission”™ and SDMC sec. 112.05 06{a)(2) which states, “A

? San Diego Municipal Code sec. 141.6502(b)(1)(A)-(E). (Exhibit 4)

10 The standards set forth in SDMC 141.0502(b) 1){A)~(E) are taken from Cal Bus. & Prof. Code sec.
23958.4(a)(1)(3) which lays out the standards for “undue concentration” of liquor licenses and states: “For purposes
of Section 23958, ‘undue concentration’ means the case in which the application premises for original or premises-
to-premises transfer of any retail license are Jocation in an area where any of the following conditions exist: (1) The
applicant premises are located in a crime reporting district that has a 20 percent greater number of reported crimes . .
. than the average number of reported crimes as determined from all crime reporting districts within the jurisdiction

" of the local law enforcement agency. (2) As to on-sale retail license applications, the ratic of on-sale retail licenses
to population in the census tract or census division in which the applicant’s premises are located exceeds the ratio of
on-sale retail licenses to population i the county in which the applicant premises are located. {3) As to off-sale
retai! license applications, the ratio of off-sale retail licenses to population in the census tract or census division in
which the applicant premises are located exceeds the ratio of off-sale retail licenses to popuhtion in the county in
which the applicant premises are located. (Exhibit 4)

! San Diego Municipal Code sec. 112.0506. (Exhibit 1)
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Process Three decision may be appealed by the following persons . . . [a]n inferested person.”
SDMC sec. 113.0103 defines an “Interested person” as “a person who was present at a public
hearing from which an appeal arose and who had filed a speaker slip with the decision maker at
the public hearing or a person who expressed an-interest in the decision in writing to that
decision maker before the close of the public hearing.”" In this case, all members of the
coalition referenced in this appeal submitted a speaker slip at the public hearing."*

Finally, SDMC sec. 112.0506 requires, “[a] Process Three decision may be appealed by,
filing an application with the City Manager no later than 10 business days after the date of the
Hearing Officer’s decision.”"” Here, the Hearing Officer decision was nmade at the Hearing
Officer Meeting on 10 October 2012.' ‘

' 'Therefore, MS. Reéd, répresentativé of the Palavra Tree, has standing'to file the instant
appeal to the San Diego Planning Commission.

.
BACKGROUND OF APPLICANT EFFORT TO
OBTAIN LIQUOR LICENSE

In 1990, Mike Dallo filed a corporation with the California Secretary of State titled Dallo
& Co., Inc. Mike Dallo was listed as the registered agent for the company at 5075 Fedcral
Boulevard, San Diego CA. '

More than 15 years later, in 2003, Dallo & Co., Inc. was assessed for the ownership of
the parcel of land located at 3175 National Avenue, San Diego. Dallo had listed a “doing
business as,” or DBA, titled “Gigante IGA Market,” according to the assessment records with
San Diego County.'” At about this time, an application by Rafid Dallo for a “20 — Off-Sale Beer
and Wine” license was filed with the California Department of Alcoholic Beverage Control. The
application was filed for Gigante Super Market and was listed as withdrawn, according to the
California Department of Alcoholic Beverage Control. '8

In 2004, Mike Gallo filed a corporation with the California Secretary of State titled MD
& CD, Inc. Mike Dallo was listed as the registered agent for the company at 5075 Federal Blvd,
San Diego CA. In 2011, MD & CD, Inc. was assessed property taxes for the property at 3175
National Avenue, San Diego.lg Dallo had listed a “doing-business as,” or DBA, titled “Eduardos
Mercardo,” according to the assessment records with San Die go.2 % This would be the business
entity that engaged in efforts to secure a liquor license.

12 San Diego Municipal Code sec. 112.0506(a)(2). (Exhibit 1)

1 San Diego Municipal Code sec. 113.0103. (Exhibit 5)

1 The coalition includes, in part, Charles Alexander, Pastor Brian Buggs, Denise Reed and William Penjck.
s San Diego Municipal Code sec. 112.0506(b). (Exhibit 1)

1 City of San Diego Hearing Officer — Docket for Hearing Officer Meeting — October 10, 2012. (Exhibit 6)
17 Assessment Record for San Diege County: Dallo & Co., Inc., DBA Gigante IGA Market. (Exhibit 7}

s California Department of Alcoholic Beverage Control - License Query System Summary. (Exhibit 8)

@ Assessment Record for San Diego County: MC & CD Inc,, DBA Eduardo’s Mercado.(Exhibit 9)

2 14, (Exhibit 9)
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On March 9, 2001, Mike Dallo submitted a request to the San Diego Police Department
for a Public Convenience or Necessity evaluation of the store at 3175 National Avenue to secure
a Type 20 Off-Sale Beer & Wine License.”! The San Diego Police Department undertook the
evaluation of Mr. Dallo’s store located at 3175 National Avenue.” Linda Griffin, a sergeant with
the San Diego Police Department’s Vice Admin Unit, conducted the investigation and wrote:

[ conducted a gite inspection of the premises and the surrounding areas. Although
the business is well within 100 feet of several residentially-zoned properties, it
appears that the proposed business will benefit the area with appropriate
restrictive conditions placed on the Alcoholic & Control License.™

The conditions listed by Sergeant Griffin included “appropriate hours, no single sales of beer,
malt beverages and/or wme coo} ers and floor space dedicated to refrigerate product™ and a series .
of additional requlrements * Further, Sergeant Griffin notified Mr. Dallo that the project will
require a Conditional Use Permit and wrote:

In accordance with Business and Professions Code, section 23958.4 your
application is required to meet standards for public convenience and necessity.
After consulting with the City of San Diego Development Services Department, I
learned that your client will still need to obtain a Conditional Use Permit in crder
to conduct the type of business planned for this location,”’

Griffin concluded the letter by stating “your application for Public Convenience or Necessity has
been approved.” 26

Shortly thereafter, MD & CD, Inc. apphed fora Ty?e 20-0Off-Sale Beer and Wine with
the California Department of Aleoholic Beverage Control.”’ The license for Eduardo’s Mercado
is listed as pending as of 11 November 2011, according to the California Department of '

- Alcoholic Beverage Control License Query System.

Mr. Dallo continued to collect approvals from the San Diego Police Department. On 20
March 2012, the San Diego Police Department issued a “Conditional Use Permit
Recommendation™ for Eduardo’s Market. The permit recommendation noted the “number of
alcohol licenses allowed” in the census tract was “4” and-the “number of alcohol licenses

i

30 June 2011 letter from Linda Griffin, sergeant with the San Diego Police Depamnent s Vice Admin Unit,
to Mike Dallo, Subject: “Reierence: PCN Apphcaﬂon {Exhibit 10)

2 Id. (Exhibit 10}
B Id. (Bxhibit 10}
4 Id. (Exhibit 10)
3 Id. (Exhibit 10)
% Id. (Exhibit 10)
z California Department of Alcoholic Beverage Control: MD & CD, Inc., DBA Eduardos Mercado,(Exhibit

11)
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existing” in the census tract was “4 "2 In other words, at the time the San Diego Police
Department issued recommendation for the conditional permit, the number of alcohol licenses
existing was at its limit. The Police Department also noted the “Crime Rate In This Census
Tract” was “231.7% more than the average crime rate in the City of San Diego.” The
recommendation also noted that an area is “Considered High Crime if [the Crime Rate] Exceeds
120% of City-wide Average.” Shockiﬂgly, in the form recommendation, the Police Department
answered “No” to the question: “Will this Business be detrimental to the public health, safety,
and welfare of the community and City.”*

MEETINGS HELD THROUGH VARIOUS PLANNING GROUPS

The Southeastern San Diego Planning Group (“SSDPG™) was the first public body that
reviewed the issuance of a CUP and site development permit to Eduvardo’s for the sale of alcohol.
The minutes of the 25 June 2012 meeting indicate that a presentation was provided to the
SSDPG Board by “Attorney Shamoun.” According to the meeting minutes, Mr. Shamoun toid
the Board:

»  “Markets over 15,000sf can bypass the Community Plan and get beer and wine
licenses. This market is 12-13,000 sf . . .

s  “In the community (Census Tract 39.02), there are 4 liquor licenses, 3 markets
and 1 gas station . ..

» “The saturation of liquor licenses in the area, we know, is an issue . . .
“Tt will make the community a safer place . . .”" :

The Project Committee Summary reflected the members of the coramittee’s concern that the
community is already “over-saturated with beer and wine licenses,” that “Jd]omestic violence is
high in our area,” and concern over “the at-risk youth and the availability of alcohol.”* The
committee expressed concern that this was not the first application for alcohol at this location
and that previous attempts were not successful.*? The committee pointed out that, “Saturation of
licenses [S STILL A BASIS for denial by the ABC. ALSO, this is a high crime area (over
120% of City-wide av :.,raoe) 'F inally, the committee noted that the applicant, Eduardo’s
Marketpl ace has provided nothing in writing to obligate them to the safety measures they have
promised.** Despite, these concerns, the committee recommended “to take the request to the full
Planning Group with the Police Department Recommendatxon and guarantee of
implementation.”®

8 San Diege Police Department Conditional Use Permit Recommendation for 31735 National Ave. San Diego.

(Exhibit 12}
© £d. (Exhibit 12)
30 Southeastern San Diego Planning Group {SSDPG) Project Committee Summary: June 23, 2012 — 6 pan.
(Exhlblt 13}
Id (Exhibit 13)

2 Id. (Exhibit 13)
33 1d. [emphasis original] (Exhibit 13)
o 1d. (Exhibit 13)

3 Id. (Exhibit 13)

3
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The Southeastern San Diege Planning Group (SSDP 2 G) held a meeting on 9 July 2012
where the CUP and site devclopment permit were discussed.” The Planning Group approved the
permits by a vote of 5- 4.>" The minutes are sparse on details and stated only:

Presentation by applicant team. Family owned and managed grocery, one a series
of facilities. Store includes a kitchen, bakery and 13,000+ SF grocery. Beer and
wine sales will consist of less than 10% of the square footage. Motion to approve
5/4/9.%

Just days after the Planning Group approved the CUP and development permit, Maria

Riverolt, chair of the Southeastern San Diego Planning Group submitted a Community Plannin anning |

Committee Distribution Form Part 2 to the San Diego City Development Services Department.””
The Form, dated 12 July 2012, does not included any of the recommendations that were included
in the Southeastern San Diego Planning Group (SSDPG) listed in its meeting of 25 June 2012.-

III.
CITY OF SAN DIEGO HEARING OFFICER APPROVAL

The issue of Eduardo’s Market appeared before the City of San Diego Hearing Officer at
the Hearing Officer Meeting of 10 October 2012.% At the hearing, Chris Larson, hearing officer-
for the City of San Diego Development Services Department approved the CUP and Site
Development Permit to sell beer and wine in an existing market at 3175 National Avenue, San
Diego. In approving the Conditional Use Permit and the Development Permit, the Hearing
Officer relied on Report No. HO-12-078. The report was authored by Tim Daly, development
project manager for the Development Services Department (hereinafter referred to as the “Daly
Report.™) :

In the Daly Report, Daly recommended that the Hearing Officer, Chris Larsou,
“APPROVE Conditional Use Permit No. 952387 and Site Development Permit No. 952388.”*
The Daly Report also stated “the Southeastern San Diege Community Planning Group voted 5-4-
0 recommending the project be approved. There were no additional comments or conditions

% Agenda of the 9 July 2012 meeting of the Southeastern San Diego Planning Group. The Agenda listed Tim

Daly as the project manager at the City’s Development Services Department. (Exhibit 14)

7 - I (Exhibit 14)

# Id (Bxhibit 14)

3 Community Planning Committee Distribution Form Part 2 — City of San Diego Development Services: for
Eduardo’s Market, Project Number: 268446, The Community Planning Comumittee Distribution Form Part 2 states
that the Applicant Name of the project is MD&CD, Inc. (Exhibit 15)

@ City of San Diego Hearing Officer Docket for Hearing Officer Meeting, October 10, 2012 Ttem — 6:
Eduardo’s — Project No. 268446.” (Exbibit 6)
# 10 October 2012, City of San Diego Development Services Department Report to the Hearing Ofﬁcer

Report No. HO 12-078, Subject: Eduardo’s Market — Project Number 268446. P, 1 of 5. (Exhibit 16)

:
4.
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provided by the planning group.”42 Notably, the Daly Report did not include the list of nine .
concerns and recommendations of the Southeastern San Diego Planning Group (“SSDPG?).%®

The Daly Report stated that the site of Eduardo’s Market has a zoning designation of
CSR-2 which “permits the retail sales of general merchandise and an alcoholic beverage outlet is -
permitted in the zone as a limited use . . 2 The Daly Report clarified that the project required
“two discretionary entitlements.”® '

o “A Conditional Use Permit is required pursuant to the San Diego Municipal Code
for alcohol sales on any site that does not comply with specific location criteria of
the Land Development Code.™* :

e _ “Also, the Southeastern San Diego Planned District Ordinance requires a Site -
Development Permit for any new commercial development or use requiring a
Conditional Use Permit.”*

The Daly Report stated that Eduardo’s Market is proposing the sale of beer and wine through a
Type 20 Liguor License within the market.*® As the Daly Report stated, the SDMC defines
alcohol beverage outlets as a limited use under SDMC sec. 141.0502(b) but cautions that outlets
which don’t comply with that section may still be granted the permits under SDMC sec.
141.0502(c). Seeking to address these concerns, the Daly Report stated that SDMC section
141.0502(b)(1) does not permit alcoholic beverage outlets by right and would require a CUP in -
different locations.

As stated in the Daly Report, SDMC sec. 141.0502(b)(1)(A) provides that “Alcoholic
beverage outlets are not permitted in any of the following locations . . . Within a census tract, or

2 Id (Exhibit 16) -

“ The list of concerns listed at the SDDPG Project Committee included: “(1) The conditions imposed by the
Police Department are only suggestions. Even though the Applicant has assured us that they will go above and
beyond any of these suggestions, they are asking us to accept their word. We have nothing in writing. (2) Concerned
(sic) was expressed about the at-risk youth in the community and availability of alcohol. A remark was made that
liquor can be acquired anywhere. (3) Traditionally, our community is over-saturated with beer and wine licenses.

- We do not support the sales of beer and wine. (4) There is a very high saturation of licenses for off-sale alcohol in
our community. (5) Domestic violence is high in our area. {6) The Police Department rotates Vice staff every 6
months, they may not be aware of the conditions in our community. We cannot support this because of the social
implicatien to our community. (7) This is NOT the first time the owner of this site had asked for a license. They
previous owner was not successful. (8) There were 3 comments of support and 3 comments for denial. (%) Saturation
of ticenses IS STILL A BASIS for denial by the ABC. ALSO, this is a high crime area {over 120% of City-wide
average) This Census Tract’s crime rate is 231.7%.” (Exhibit 13} '

44 10 October 2012, City of San Diego Development Services Department Report to the Hearing Officer,
Report No, HO 12-078, Subject: Eduardo’s Market — Project Number 268446, P. 2 of 5. (Exhibit 16)

4 Id (Exhibit 16) :

, Id. (Exhibit 16)
47 Id. (Exhibit 16)
18 Id. (Exhibit 16)

4 Id (Exbibit 16)
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within 600 feet of a Census Tract, where the general crime rate exceeds the citywide average
general crime rate by more than 20 percent.” :

The Daly Report stated the crime rate in the census tract where Eduardo’s Market is
locate, in Census Tract No. 39.02, has a reported “crime rate 231 percent higher than the
citywide average based on the statistics provided by the San Diego Police Department™ and that
a “Census Tract is considered to have ‘high crime’ if the crime rate exceeds 120 percent of the
city-widﬁej averag_re.31 The Daly Report concluded that these statistics require a CUP for the sale of
alcohol.™

Ag stated in the Daly Report, SDMC sec. 141.0502(b)(1)(B) provides that “Alcoholic
beverage outlets are not permitted in any of the following locations . . . Within a Census Tract, or
within 600 feet of a Census Tract, where the ratio of alcoholic beverage outlets exceeds the
standards established by the California Business and Professional Code Section 23958.4"

The Daly Report stated that currently four (4) alcohol permits exist within Census Tract
No. 39.02 and that *“based on the California Business and Professional (sic) Code Section
23958.4 permits a total of four (4) off-sale alcoholic beverage outlets.”™ The Daly Report
observed, based on the number of existing licenses, “a CUP would be required for the off-sale of
alcoholic beverages based on this factor.”” '

As stated in the Daly Report, SDMC sec. 141.0502(b)(1)(E) proirides that “Alccholic
beverage outlets are not permitted in any of the following locations . . . Within 100 feet of a
residentially zoned property.”

Pertaining to this issue, the Daly Report observed, “The project city is within 100 feet of
a residentially zoned property.”®

In taking into account the requirements set forth in SDMC 141.03 02(b)(1), the Daly
Report stated:

[TThe project sight is within a Census Tract that: 1) is defined as having a high
crime rate; 2} Is within a Census Tract that would become oversaturated; and 3} is
within the 100 feet of residentially zoned property. Any one of these factors
established the need for the Conditional Use Pern::_tit.5 !

30 Jd. (Exhibit 16)
ol 14 (Exhibit 16)
52 14 (Exhibit 16)
53 Id at p. 3 of 5. (Exhibit 16)
> Id (Exhibit 16)
3 1d. (BExhibit 16)
58 1. (Exhibit 16)

57 14, (Exhibit 16)

3
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In the “Analysis” section of the Daly Report, the recommendation is based almost
entirely on the idea that because there is an existing market, the sale of beer would not have a
detrimental impact on the community. Specifically, the Daly Report stated:

The staff recommendation to support the project relies on the fact that the primary
use of the site is a supermarket and the sale of beer and wine is an accessory to
that use. The property is part of the commercial node serving the community and
would be consistent with the land use designation on the site. Therefore, the

- additional of beer and wine for off-site consumption should not adversely impact
the community.®

Again, it appears the staff recomri_l_ﬁ:ndaﬁ_on in the Daly Report is based on the premise that.
becanse the sale of alcohol is not the primary business purpose of the market, then it will not
have a negative impact on the community.

The Daly Report stated, “both the staff and the Police Deparfment concluded that if the
permit were appropriately conditioned, the proposed alcohol sales would not have a negative
impact on the surrounding neighborhood.’ The following conditions were included in the Daly
Report:

» Regulate advertising®™

s Provide for a well-lighted, cleaner site and prohibit specific on-site activities with
the objective of reducing the likelihood of loitering and other criminal activity on
the property,

e Provide an opportunity for the San Diego Police Department to petition the State
Department of Alcohol Bev: erage Control (ABC) to include enforceable
conditions regulating the té} lpc size, quantities and alcoholic content (proof by
volume) of the beverages.

The Daly Report' also included a series of prohibitions:

s No pinball games or arcade-style video and electronic games, or coin-operated
amusement machines on the premises;

e No exterior or interior public pay phones on the premises , on ad_]acent s1dewa1ks,
or areas under the control of the owner or operator

¢ Advertising would be limited to interior signs only and “No Loitering’ signs
would be required to be prominently displayed on the premises; 6

The Daly Report concluded, “City staff supports the request for a Conditional Use Permit for the |
limited use and conditional sale of beer and wine. Permit conditions have been added to this

2 Id. (Exhibit 16)
* Id. (Exhibit 16)
50 14, (Exhibit 16)
&1 Id. atp. 4 of 5. (Bxhibit 16)

82 Id. (Exhibit 16)
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discretionary permit that would assure that the business would be a cohesive element of the
neighborhood and would not be detrimental to the public health safety and Welfare of the -

3263
COHJIIIUHH} ®

iv. '
GROUNDS FOR APPEAL

Applicant failed to show the project will not be detrimental o the public, health, safety
and welfare sufficient to overcome the limitations of SDMC sec. 141.0502.

As stated above, the Daly Report stated that SDMC see. 141.0502(b)(1) specifically
provides that “Alcoholic beverage outlets are not permitted in any ot the following locations .
Within a census tract, or within 600 feet of a census tract, where the general crime rate exceeds
the citywide average by more than 20 percent.”

The Daly Report and the Hearing Officer approval of the CUP “relies on the fact that the
primary use of the site is a supermarket and the sale of beer and wine is an accessory to that
use.”® The Daly Report and Hearing Officer simply conclude, “[t]herefore the addition of beer

and wine for off-site consumption should not adversely impact the community.”

This reasoning is bare of any support to meet the requirements of SDMC sec. 126.0305
which requires a showing that “the proposed development will not be detrimental to the public
health, safety, and welfare.”

What’s more, the Hearing Officer at the 10 October 2012 meeting heard testimony from
more than 20 community representatives who stated concern that the crime rate in the
mneighborhood 18 231 percent hi gher than the citywide average based on the statistics provided by
the San Diego Police Department. =

Community members in a prior community meeting also expressed concerns that more
liguor licenses in the community would be detrimental to the public health, safety, and welfare
because of problems that stem from the easier availability of alcohol. Specifically, the
Southeastern San Diego Planning Group listed the following concerns in the Projects Committee
Summary: “(1) The conditions imposed by the Police Department are only suggestions. Even
though the Applicant has assured us that they will go above and beyond any of these suggestions,
they are asking us to accept their word. We have nothing in writing. (2) Concerned (sic) was
expressed about the at-risk youth in the community and availability of alcohol. A remark was
made that liquor can be acquired anywhere. (3) Traditionally, our community is over-saturated
with beer and wine licenses. We do not support the sales of beer and wine. (4) There is a very
high saturation of licenses for off-sale alcohol in our community. (5) Domestic violence is high
in our area. (6) The Police Department rotates Vice staff every 6 months, they may not be aware
of the conditions in our community. We cannot support this because of the social implication to

o3 1d. (Exhibit 16)
o Id. (Exhibit 16)
% . Hall, Maithew, T, “Liquor license request stirs up anger,” UT San Diego, 10 October 2012. (Exhibit 17)
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our community. (7) This is NOT the first time the owner of this site had asked for a license.
These previous owner was not successful. (8) There were 3 comments of support and 3
comments for denial. (9) Saturation of licenses IS STILL A BASIS for denial by the ABC.

ALSOQ, this is a high crime axea (over 120% of City-wide average) This Census Tract’s crime
rate is 231.7%.” _

~ Further, Applicant failed to show the project will not be detrimental to the public, health,
safetv and welfare sufficient to overcome the limitation of alcoholic beverage outlets within a
Census Tract, or within 600 feet of a Census Tract, where the ratio of alcoholic beverage outlets
exceeds the standards established by the California Business and professional Code Section
23958.4,

As stated above, the Daly Report stated, “both the staff and the Police Department
concluded that if the permit were appropriately conditioned, the proposed alcoho! sales would
not have a negative impact on-the surrounding nei ghborhood.ﬂ The following conditions were
included in the Daly Report:

e Regulate advertising®®

o Provide for a well-lighted, cleaner site and prohibit specific on-site activities with
the objective of reducing the likelibood of leitering and other criminal activity on
the property, _

¢ Provide an opportunity for the San Diego Police Department to petition the State
Department of Alcohol Beverage Control (ABC) to include enforceable
conditions regulating the type, size, quantities and alcohohc content (proof by -
volume) of the beverages. &

The Daly Report also included a series of prohibitions:

e No pinball games or arcade- -style video and electromc games, o1 coin-operated
amusement machines on the premises; :

s No exterior or interior public pay phones on the premises , on adjacent sidewalks,
or areas under the control of the owner or operator

o Advertising would be limited to interior signs only and ‘No Loitering’ signs
would be required to be prominently displayed on the premises; ’

The Daly Reports failed to show any nexus to how these conditions would meet the standards set
forth in SDMC sec. 126.0305 in the Daly Report’s conclusion which stated, “Permit conditions
have been added to this discretionary permit that would assure that the business would be a

5 Southeastern San Diego Planning Group (SSDPG) Prajeét Committee Swmmary: June 25, 2012 — 6 p.m.
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! 10 October 2012, City of San Diego Development Services Depdrtment Report to the Hearing Officer,
Report No, HO 12-078, Subject: Eduarde’s Market — Project Number 268446 P. 4 of 3. (Exhibit 16)

6 1d (Exhibit 16)

6 2d. at p. 4 of 5. (Exhibit 16)

" Id. (Exhibit 16)
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cohesive element of the neighborhood and would not be defrimental to the public health, safety
and welfare of the community.”

None of the community concerns about neighborhood violence, the ease of accessibility
to alcoho! to minors and adults, and the high rates of domestic violence were raised or addressed
in the materials that the Hearing Officer relied upon. The Daly Report and the Hearing Officer
failed to make the proper showing that the community, in terms of these concerns, would not be
affected by the issuance of another liquor license in this community.

Further, the Hearing Officer appeared to ignore the concemns of the community as
communicated in the PowerPoint presentation given at the meeting. Specifically, the PowerPoint
addressed the amount of liquor licenses present in the census tract and stated, “CT 39.02 is
already overconcentrated (sic) — ABC website shows 5 active licenses, not 4 as stated i the the
report.”ﬂ The report also points out: “High Crime — CT 39.02 has a crime rate that is 231% of
the City Average,” the store is “Adjacent [to] residential use,” and there is “School within 10600
feet.”” These concerns were not even addressed by any evidentiary, factual, or testimonial
information.

The Hearing Officer turther ignored information presented in the PowerPoint which
showed that more than one quarter of the crimes committed within a 1 mile radius of 3173
National Avenue is alcohol and drug related crimes.” The following information was provided:

i/
i/
i/
1t
i
i
i
i
i/

1

il PowerPoint, “Eduardo’s Market — 3175 National Ave., San Diego CA ~ CUP/SDP for Off-Site Beer and
Wine — October 10, 2012”7 p. 3. (Exhibit 18)

& I (Exhibit 18)

L Id at p. 6. (Exhibit 18)
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Instances

Drugs/Alcohol Violations 162
Motor Vehicle Theft 56
Assault 84
Theft/Larceny 48
Vandalism 37
Vehicle Break-In/Theft 33
Burglary - 33 .
DUI 28
Robbery 26
Sex Crimes 25
Fraud 17
Weapons 10
Arson 2
Homicide 17

248 A=y
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The information in the table — which was presented to the Hearing Officer — illustrates that
nearly 30 percent of all erime that oceurs within a one mile radius of applicant store are
drug/alcohol related crimes. About 5 percent of all crimes were driving under the influence
arrests, The report presented to the Hearing Officer stated: “Finding B — Alcohol sales are

detrimental to Health, Safety and Welfare.””

Since the approval of the Conditional Use Permit by the Hearing Officer from City of

San Diego Development Services Department on 10 October 2012, more than 176 members of
the community have signed a petition which stated:

Statement in opposition to a Type 20 Beer and Wine License for Proposed

Eduardo’s at 3175 National Avenue San Diego CA 92113 -

As residents, community members and business owners in San Diego, we take
pride in a safe, frendly, community oriented neighborhood and we believe the
proliferation of stores selling beer and wine, jeopardizes the health, safety and
welfare or our citizens, our youth and community at large. We, the undersigned,
are asking tor your support in our efforts to protect our children and families and
to preserve our quality of life in San Diego. Specifically, we request your serious
consideration tc deny the request of the proposed type 20 Beer and Wine
application for 3175 National Avenue San Diego CA 92113. This proposed retail
outlet is not compatible with neighborhood character. The proposed store is

o 1d. (Exhibit 18)
i Id. at p. 7. (Exhibit 18)
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located near youth sensitive area, residential arcas, next to an apartment unit and
near a church and other facilities serving young people. There are two liquor
stores in each corner selling beer and wine in the immediate area, including one
located across the street from the proposed location. Other nearby businesses
already sell similar goods and services, therefore, this beer license application is
not needed for public convenience and nemessity_.76

Meanwhile, members of the community are currently working to plan a “safe passage” for young
members of the community on the very street that Eduardo’s Marketplace is seeking the CUP in
order to sell alcoholic beverages. A Safe Passage, coordinates with school security officers, city
police and firefighters, but employs parents and neighborhood residents to canvass the
neighborhood.

V.
CONCLUSION

For the foregoing reasons, the Hearing Officer did not have sufficient evidentiary or
factual support to show that the “proposed development will not be detrimental to the public

health, safety, and welfare.
Ve\ry iy waurs,
O~

Christopher 8. Morris, Esq.

7 See 174 signed “Statement of Opposition to a Type 20 Beer and Wine License for Proposed Eduardo’s at
3173 National Avenue San Diego CA 92113."(Exhibit 19)






