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.. 

Planning Commission, Agenda ofDecember 13, 2012 

EDUARDO'S -Project No. 268446. 
Process 3 

Michael and Mona Dallo, Owner 
Jim Symons, JGS and Associates, Applicant 

Issue: Should the Planning Commission approve or deny the appeals of a Conditional 
Use Permit and Site Development Permit for the limited sale of alcoholic beverages at 
3175 National Avenue in the Southeastern San Diego Community Plan area? 

Staff Recommendation: DENY the appeals and APPROVE Conditional Use Permit 
No. 952387 and Site Development Pe1mit No. 952388. 

Community Planning Group Recommendation: On July 9, 2012, the Southeastern 
San Diego Community Platming Group voted 5-4-0 recommending the project be 
approved. There were no additional comments or conditions provided by the planning 
group (Attachment 8). 

San Diego Police Department: On March 20, 2012, the San Diego Police Depmtment 
provided a written recommendation in supp01t of the sale of beer and wine at the existing 
market with a number of conditions to be applied to the Conditional Use Permit and 
recommendations for restrictions to be placed on the Alcohol Beverage Control (ABC) 
license (Attachment 9). 

Environmental Review: The project was determined to be exempt pursuant to 
California Environmental Quality Act (CEQA) Guidelines Section 15301 , Existing 
facility (Attachment 7). This project is not pending an appeal of the environmental 
determination. The environmental exemption determination for this project was made on 
June 1, 2012, and the opp01tunity io appeal that determination ended July 3, 2012. 

Fiscal Impact Statement: There is no fiscal impact to the City of San Diego that would 



be associated with this application. All of the cost of processing the application is paid for 
by the owner and applicant. 

Code Enforcement Impact: None. There is no known past or current code enforcement 
actions related to this prope1ty. 

Housing Impact Statement: None. There is no residential development proposed with 
this application. 

BACKGROUND 

Project Description: 

The project site is located at 3175 National Avenue (Attachment 1) within the Memorial 
Neighborhood Element of the Southeastern San Diego Community Plan (Attaclunent 2). The 
community plan recommends the 0.48-acre parcel for General Commercial land use. The site is 
zoned CSR-2 in the Southeastern San Diego Planned District (SESDPDO) which permits the 
retail sale of general merchandise. The CSR Zone is intended to allow for commercial strip 
development with parking to the rear or side of the building. An alcoholic beverage outlet is 
permitted in the zone as a limited use as detailed further in this report. 

The project site is developed with the existing Eduardo's Market and four residential apmtment 
units (Attachment 3). The 13,248 square-foot market faces National Avenue with off-street 
parking in front of the store. The four residential units are located at the rem· of the prope1ty and 
accessed from 3211

d Street. The residential element consists of two, second story residential 
apartment units, and two separate, two-story residential apmtment buildings with single units 
over gm·ages. An alley provides access to a series of individual garages for the residential units 
as well as a small warehouse area serving the store. 

The surrounding neighborhood includes a variety of commercial uses along National A venue, 
but generally consists of residential development in the outlying. blocks surrounding the project 
site. The residential development is a mix .of single-family homes and multi-family apartmeQ.ts. 
The corner of National A venue and 3211

d Street is a small neighborhood commercial node with 
the Eduardo's Market, a Corona Furniture store, a liquor store, and a Mexican restaurant. 

Hearing Officer Decision: 

On October 10, 2012, the Eduardo's permit application was presented to the Hearing Officer of 
the City of San Diego at a noticed public hearing. The Hearing Officer was provided with a staff 
repmt and recommendations from the Development Services Depattment, the San Diego Police 
Depatiment, and the Southeastern San Diego Community Planning Group to approve the project. 
After hearing public testimony, both in support and opposition, the Hearing Officer approved the 
proposed project with modifications further limiting the hours alcohol product could be sold 
between 10:00 A.M. and 10:00 P.M. and clarifying the permitted area of alcohol display to ten­
percent (1 0%) of the sales floor area. 
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DISCUSSION 

This project application is seeking to establish a new alcoholic beverage outlet within an existing 
independent food market. The proposed project requires two discretionary entitlements. A 
Conditional Use Permit (CUP) is required pursuant to the San Diego Municipal Code for alcohol 
sales on any site that does not comply with specific location criteria of the Land Development 
Code. Also, the Southeastern San Diego Planned District Ordinance requires a Site Development 
Permit (SDP) for any new commercial development or use requiring a CUP. 

The applicant is proposing to allow the sale of beer and wine through a Type 20 Liquor License 
within the existing market. The pending ABC license is defined as "off-sales" which would 
require all of the alcohol sold at the store to be consumed off of the premises. 

Development Regulations and Location Criteria: 

Alcoholic beverage outlets are permitted by right as a Limited Use pursuant to San Diego 
Municipal Code [SDMC] section 141.0502(b). However, alcoholic beverage outlets that do not 
comply with the locational criteria of this section may still be permitted with a CUP pursuant to 
SDMC section 141.0502(c). 

The Limited Use Regulations of the SDMC section 141.0502(b)(l) do not pe1mit alcoholic 
beverage outlets by right (i.e. would require a CUP) in the following locations: 

1. Within a census tract, or within 600 feet of a Census Tract, where the general crime 
rate exceeds the citywide average general crime rate by more than 20 percent. 
The subject property is in Census Tract No. 39.02 which reported a crime rate 231 
percent higher than the Citywide average based on the statistics provided by the San 
Diego Police Department. A Census Tract is considered to have "high crime" if the crime 
rate exceeds 120 percent of the city-wide average. Therefore, pursuant to SDMC section 
141.0502(c), a CUP is required for the off-sale of alcoholic beverages at this location 
based on this factor. 

2. Within a Census Tract, or within 600 feet of a Census Tract, where the ratio of 
alcoholic beverage outlets exceeds the standards established by the California 
Businesses and Professional Code Section 23958.4. 
The subject property is within Census Tract No .. 39.02, which based on the Califomia 
Businesses and Professional Code Section 23958:4 permits a total of four (4) off-sale 
alcoholic beverage outlets (Attachment 1 0). There are currently four ( 4) existing off-sale 
alcohol beverage outlets within Census Tract 0027.07 and the Census Tract would be 
considered over saturated with the approval of this petmit. Therefore, pursuant to SDMC 
section 141.0502( c), a CUP is required for the off-sale of alcoholic beverages at this 
location based on this factor. 
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3. Within a Redevelopment Area. 
The project site is not within a Redevelopment Project Area. Therefore a CUP would not 
be required for the off-sale of alcoholic beverages based on this factor. 

4. Within 600 feet of a public or private accredited school, a public pari<, playground 
or recreational area, church, hospital or a San Diego County Welfare District 
Office. 
The project site is within 600 feet of a church, Iglesia Mission De Jesucristo, located at 
3162 Newton Avenue. Therefore, pursuant to SDMC section 141.0502(c), a CUP is 
required for the off-sale of alcoholic beverages at this location based on this factor. 

5. Within 100 feet of residentially zoned property. 
The project site is within 100 feet of residentially zoned property. Therefore, pursuant to 
SDMC section 141.0502( c), a CUP is required for the off-sale of alcoholic beverages at 
this location based on this factor. 

6. Within 600 feet of a place of religious assembly. 
The project site is within 600 feet of a place of religious assembly, Iglesia Mission De 
Jesucristo, located at 3162 Newton A venue. Therefore, pursuant to SDMC section 
141.0502(c), a CUP is required for the off-sale of alcoholic b.everages at this location 
based on this factor. 

Alcohol Sales-Project Analysis: 

The proposed off-sale alcoholic beverage outlet at this site requires a CUP because the project 
site does not meet all of the location criteria of the SDMC. As demonstrated above, the project 
site is within a Census Tract that: 1) is defined as having a high crime rate; 2) is within a Census 
Tract that would become oversaturated; 3) is within 600 feet of a church or religious assembly 
location; and 3) is within 100 feet of residentially zoned property. Any one of these factors 
establishes the need for the CUP. 

The project has been reviewed by City staff and the San Diego Police Depattment for 
confotmance to the applicable development regulations and land use polices. The City's 
recommendation to support the project relies on the fact that the primary use of the site is a 
supermarket and the sale of beer and wine would be an accessory to that use. The property is patt 
of a commercial node serving the community and would be consistent with the land use 
designation of the site and the tmderlying commercial zone. Along with these factors, the permit 
includes several conditions that limit or restrict the manner in which alcohol is presented and 
sold. Therefore, City staff determined the addition of beer and wine for off-site consumption 
would not adversely impact the community. Accordingly, City staff is recommending approval 
of the project as conditioned by the staff and the San Diego Police Department. 

Page 4 of9 



Draft Conditions of Approval: 

The project approval would allow the sale of liquor to be conditioned so that the alcohol sales 
would not have a negative impact on the sunounding neighborhood (Attachment 6). The CUP 
and SDP includes a number of conditions that would limit the hours of sales, regulate 
advertising, provide for a well-lighted, cleaner site and prohibit specific on-site activities with 
the objective of reducing the likelihood ofloitering and other criminal activity on the propetty. 
Additionally, the CUP provides an oppmtunity for the San Diego Police Department to petition 
the State Department of Alcohol Beverage Control (ABC) to include enforceable conditions 
regulating the type, size, quantities and alcoholic content (proof by volume) of the beverages. 
Fwther, both the City staff and the Police Depa1tment concluded that ifthe permit were 
appropriately conditioned, the proposed alcohol sales would not have a negative impact on the 
sunounding neighborhood. 

Specifically, the CUP conditions would limit the hours of alcohol beverage sales from 10:00 
A.M. to 10:00 P.M. The CUP would prohibit pinball games, arcade-style video and electronic 
games, or coin-operated amusement machines on the premises. Exterior and interior public pay 
phones would not be permitted on the premises, on adjacent public sidewalks, or areas under the 
control of the owner or operator. Advettising would be limited to interior signs only and ''No 
Loitering" signs would be required to be prominently displayed on the premises. Finally, the 
CUP would include a 20-year expiration date from the date the CUP. was approved. The permit 
could be extended through the appropriate review and decision process and may be subject to 
additional conditions at that time. 

Appeal Issues: 

Two appeals of the Hearing Officer decision were filed with the Development Services 
Department on October 22, 2012 (Attachment 13). The separate appellants, but identical appeals, 
assert that the Hearing Officer decision to approve the CUP and SDP were not supported by the 
required fmdings. Specifically, the appeal suggests the finding regarding the public health, safety 
and welfare and the fmding regarding the appropriateness of the use at the proposed location 
were not supported by the administrative record including the Hearing Officer report, 
documentation and public testimony. The appeal documents the Grounds for the Appeal (Section 
IV) citing the fol~owing: 

• The applicant failed to show how the project was not .detrimental to the public health, safety 
and welfare; 

• The appeal states the use is not a permitted use at this site due to the defmed high crime rate; 
• The appeal suggests the staff recommendation to support the project was inadequate because 

the repmt did not show evidence the use would not be dettimental to the public; and 
• The appeal further provides in bullet point fashion that the community does not want the 

alcohol outlet due to: 1) the uncertainty of the permit conditions; 2) the potential impact of 
this use on at-risk youth within the community; 3) the community does not support beer and 
wine sales; 4) cunent oversaturation of outlets in the community; 5) The community has a 
high rate of domestic violence; and 6) the San Diego Police rotate staff, they are not aware of 
the conditions within the commlmity. 
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City staff has reviewed the appeals and provides the following comments and clarifications: 

1. The appeal inaccurately states that an alcoholic beverage outlet is "not perrnittecf' within 
a Census Tract that has high crime, is oversaturated or within proximity to residential 
development or other incompatible uses. As referenced above in the discussion on 
Development Regulations and Location Criteria, those factors merely determine whether 
or not an alcoholic beverage outlet can be petmitted by right or requires a CUP. The 
location criteria are tlu·esholds the SDMC utilizes to determine what permit review 
process is appropriate and necessary based on existing community factors. The fact that 
the market is within a Census Tract with high crime only triggers the requirement to 
obtain a CUP, and does not prohibit the use at that location. Further, the location criteria 
provide City staff and the Police Department reviewing an application with a means of 
assessing off-site alcohol sales and determining appropriate permit conditions on a case­
by-case basis. 

2. The appeal states the applicant and City staff failed to demonstrate that alcohol sales 
would not be detrimental to the public health, safety and welfare. The appellants 
inconectly assume the applicant and City staff affhms the noted fmdings. Rather, the 
City's decision maker, the Hearing Officer, afftrmed the ftnding of public health, safety 
and welfare. Regardless, City staff continues to recommend that there was ample 
evidence provided to the decision maker that concludes there would be no apparent 
adverse impacts created by the sale of beer and wine in an existing market. 

The market is a full service grocery store and City staff believes there are fundamental 
differences between this type of retail outlet as compared to a liquor store or convenience 
store. The most significant difference is the fact the market offers a wide variety of 
groceries and household products, and meaning store revenues are not dominated by the 
sale of alcohol. A permit condition ensures that this characteristic of the market would 
remain by limiting the amount of sales area to ten percent ( 1 0%) of the existing sales 
floor. Further, City staff notes that the review of the Eduardo's application was conducted 
based on the case-by-case requirement established by the SDMC and that the conditions 
applied to the permit were fashioned specifically to address the public's health, safety and 
welfare at this site. 

In addition, permit conditions include limiting tJle hours of sales thereby limiting 
accessibility during late night and early morning hours. Restrictions on the type, proof 
and packaging would avoid the sale of single cans of alcohol which would help alleviate 
accessibility to at-risk youths. Sign and advettising limitations are intended to reduce 
visual clutter, and to enhance transpru·ency into the store allow police patrols to have 
better views into the store's interior. Finally, the permit includes requirements to provide 
a well lighted and clean environment, in and around the market, so customers and 
pedestrians are provided a safe environment. 

Lastly, City staff notes that an environmental review was conducted that found no 
adverse environmental impacts associated with the sale of alcohol within the existing 
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grocery store. Therefore, when considering that the cunent use of the site is a 13,248 
square-foot grocery store with consumer sales of meat, produce, prepackaged food 
products~ and household goods, City staff believes the limited sale of beer and wine 
conditioned in a manner intended to reduce impacts to the sunounding neighborhood will 
not adversely affect the public health, safety and welfare. 

3. The appellant's assertion that this particular outlet would foster domestic violence or 
promote underage drinking is not supported by any factual evidence. There has been no 
evidence to suggest the Eduardo's ownership, management or staff would somehow 
contribute to any unlawful activity in this neighborhood with the limited sale of beer and 
wine. In fact, the owner/permittee of the market would be held to the enforceable 
standards of both the CUP restrictions and the ABC license conditions thereby ensuring . 
the operation would not adversely affect the public health, safety and welfare. 

4. The appellant's assertion is that the proposed conditions are not provided in writing or 
only verbally agreed to by the applicant is not accurate. City staff notes the approved 
CUP and SDP contains all of the conditions addressing land use issues and details the 
recommendations the City would recommend the ABC license to include. The CUP and 
SDP, and resolution of findings to approve the permit would be recorded against the 
property and remain a covenant running with the land until it expired in 2032. Therefore, 
all of the considerations and conditions of this application are memorialized in writing. 

Commtmity Plan Analysis: 

The Southeastem San Diego Community Plan Commercial Element begins with, "The 
Southeastem San Diego community has few community commercial facilities and has few 
definable commercial centers which could serve as community focal points. The central focal 
points of many communities in San Diego are established by their commercial centers. 
Southeastern San Diego does not enjoy this feature because the strip nature of most of the 
commercial land use in the community does not lend itself to centralized commercial activity 
except in limited area." The Plan fmther states, "Markets, pharmacies and other convenience 
stores are provided by small neighborhood commercial centers ("comer markets") or strip 
commercial facilities located throughout the community." 

The Commercial Element also states, "In the western portion of the community, commercial 
development is characterized by discontinuous strips of small storefronts interspersed with 
residential units and vacant parcels. These commercial pi·operties are difficult to patronize for 
motorists in that they front on busy streets and for the most part do not have off-street parking. In 
addition, the kinds of goods and services available and the distances between establishments 
make them less efficient to the shopper than a consolidated commercial center, and are too 
spread out for pedestrians." 

The Community Plan recognizes the deficiency of larger commercial retail centers and 
understands the need for smaller markets to provide critical commercial services throughout the 
community's various neighborhoods. The plan also concedes many of the existing stores in the 
western pmtion of the community where Eduardo's is located, are not conducive to efficient 
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shopping due to a lack of parking and overall selection. The Eduardo's Market is an example of a 
medium to large grocery store with adequate access and parking serving the broader commercial 
needs of the neighborhood, and the inclusion of beer and wine to the existing inventory would 
seem to provide additional convenience for the store's customers. 

The Community Plan includes a number of commercial objectives including limiting the 
establishment of new liquor outlets in neighborhoods experiencing high levels of crime. 
However, other objectives include: providing attractive quality community and neighborhood 
commercial facilities that offer a variety of goods and services to meet community needs, the 
rehabilitation of existing commercial centers and improvements to both vehicular and pedestrian 
access and enhancing the perception of safety through the use of crime-deterring materials and 
design, including the thoughtful use of landscaping, screening materials, lighting and building 
siting, and materials and parking locations. 

The Eduardo's Market would be a new alcohol outlet, but limited due to restrictions placed on 
the premises by the CUP and ABC license. The market would fulfill the community goals to 
enhance existing commercial services, make available a wide variety of retail goods and provide 
a safe, clean and well lit environment. Therefore, the proposed use would not adversely affect the 
Southeastern San Diego Community Plan. 

Conclusion: 

City staff has reviewed the appeals of the Eduardo's project and continues to suppmt the request 
for a CUP and SDP for the limited and conditional sale ofbeer and wine. Staff believes that the 
appeals cannot be supported because the administrative record suppmts the required findings to 
approve the project. CUP and SDP conditions have been added to this discretionary entitlement 
that would assure that the business would be a cohesive element of the neighborhood and would 
not be detrimental to the public health, safety and welfare of the community. The project is 
consistent with the underlying zone, the applicable land use plans, and policies in affect for the 
site and therefore, the proposed use would be appropriate at the proposed location. An 
environmental review perfmmed by the Development Services Depattment determined that the 
proposed project was exempt from further CEQA review as an existing facil ity and is supported 
with proposed conditions and ABC license recommendations by the San Diego Police 
Department. 

ALTERNATIVES: 

1. Deny the appeal and Approve Conditional Use Permit No. 952387 and Site 
Development Permit No. 952388, with modifications. 

2. Approve the appeal and Deny Conditional Use Permit No. 952387 and Site 
Development Permit No. 952388, if the fmdings required to approve the project 
cannot be affirmed. 
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Respectfully submitted, 

Mike Westlake 
Assistant Deputy Director 
Development Services Department 

WESTLAKE/tpd 

Attachments: 

L Project Location Map 
2. Community Plan Land Use Map 
3. Aerial Photograph 
4. Project Data Sheet 
5. Draft Permit Resolution with Findings 
6. Draft Permit with Conditions 
7. Environmental Exemption 

Tim Daly 
Development Project Ma ager 
Development Services Dep · m nt 

8. Community Planning Group Recommendation 
9. San Diego Police Department Conditional Use Petmit Recommendations 
10. Census Tract Map and the distribution of Liquor Licenses. 
11. Ownership Disclosure Statement 
12. Project Plans (1 1 X 17 reduction) 
13. Appeal Applications 
14. Appeal Application Exhibits (separate) 
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Aerial Photo 
EDUARDO'S, Project No. 268446 
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Attachment 4 

PROJECT DATA SHEET 
PROJECT NAME: Eduardo's 

PROJECT DESCRIPTION: Create a new alcoholic beverage outlet within an existing 
independent food market. 

COMMUNITY PLAN Southeastern San Diego 
AREA: 

DISCRETIONARY Conditional Use Permit and Site Development Permit 
ACTIONS: 

COMMUNITY PLAN LAND Commercial 
USE DESIGNATION: 

ZONING INFORMATION: 
ZONE: Southeastern San Diego Planned District CSR-2 

HEIGHT LIMIT: N/A 

LOT SIZE: Min. 5,000 s.f. 

FLOOR AREA RATIO: Max. 0.75 

SETBACKS: Min. Front Yard: 0 ft 

Min. Side: 0 ft 

Min. Rear: 0 ft 

PARKING: 14 parking spaces (1 accessible) required 

LAND USE EXISTING LAND USE 
ADJACENT PROPERTIES: DESIGNATION & 

ZONE 

NORTH: Commercial; SESDPD Commercial/Residential 
CSR-2 

SOUTH: Multi-family Residential; Multi-family 
SESDPD MF-3000 

EAST: Commercial; SESDPD Commercial 
CSR-2 

WEST: Commercial; SESDPD Commercial 
CSR-2 

DEVIATIONS OR None 
VARIANCES REQUESTED: 

COMMUNITY PLANNING On July 12, 2012, the Southeastern San Diego Planning 
GROUP Group voted 5-4-0 to recommend approval of the proposed 
RECOMMENDATION: project. 



Attachment 5 

PLANNING COMMISSION RESOLUTION NO. XXXXXX 
Conditional Use Permit No. 952387 

Site Development Permit No. 952388 
EDUARDO'S -PROJECT NO. 268446 

WHEREAS, MIKE N. DALLO and MONA DALLO, husband ~nd wife as joint tenants, Owners and 
MD & CD Inc., Permittees, filed an application with the City of San Diego for a permit to allow the sale 
of alcohol limited to beer and wine within an existing market (as described in and by reference to the 
approved Exhibits "A" and conesponding conditions of approval for the associated Conditional Use 
Perrnit No. 952387 and Site Development Petmit No. 952388), on pot1ions of a 0.48 acre site; and 

WHEREAS, the project site is located at 3175 National Avenue in CSR-2 Zone of the Southeastern San 
Diego Planned District Ordinance within the Memorial Neighborhood Element of the Southeastern San 
Diego Community Plan Area; and 

WHEREAS, the project site is legally described as Lots 1 through 6, Block 40, H. P. Whitney's Addition 
in the City of San Diego, County of San Diego, State of California, according to Map No. 168, filed in 
the Office ofthe County Recorder of San Diego County, July 8, 1886; and 

WHEREAS, on October 12, 2012, the Hearing Officer of the City of San Diego considered Conditional 
Use Petmit No. 952387 and Site Development Permit No. 952388, and pursuant to Resolution No. H0-
6560, approved the Permits; and 

WHEREAS, Ninus Malan and Denise R. Reed appealed the Hearing Officer decision to the Planning 
Commission of the City of San Diego; and 

WHEREAS, December 13, 2012, the Planning Commission of the City of San Diego considered the 
appeal of the Hearing Officer's decision to approve Conditional Use Permit No. 952387 and Site 
Development Pyrmit No. 952388 pursuant to the Land Development Code of the City of San Diego; and 

WHEREAS, on June 1, 2012, the City of San Diego, as Lead Agency, through the Development Services 
Department, made and issued an Environmental Determination that the project is exempt from the 
California Environmental Quality Act (CEQA) (Public Resources Code section 21000 et. seq.) under 
CEQA Guideline Section 15301 (Existing Facilities) and there was no appeal of the Environmental 
Detetmination filed within the time period provided by San Diego Municipal Code Section 112.0520; 

NOW, THEREFORE BE IT RESOLVED by the Planning Commission of the City of San Diego as 
fo llows: 

That Planning Commission adopts the following written Findings for Approval of Conditional Use 
Permit No. 952387 and Site Development Petmit No. 952388 pursuant to Land Development Code 
Sections 126.0305 and 1519.020, dated December 13-,2012. 
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Attachment 5 

FINDINGS: 

Conditional Use Permit - SDMC section 126.0305 

(a) The proposed development wilf not adversely affect the applicable land use plan. 
The proposed development is requesting a Conditional Use Petmit for the limited sale of alcohol 
within an existing market at 3175 National Avenue. The Memorial Neighborhood Element of the 
Southeastern San Diego Community Plan designates the parcel as a Commercial Zone and 
recommends General Commercial activities be developed on both sides ofNational Avenue. The 
proposed development would implement several plan objectives of the Memorial Neighborhood 
element by improving the general appearance of existing commercial buildings through permit 
conditions regulating lighting, graffiti control and far;ade improvements. The community plan 
recommends commercial retail activity on the project site but is silent on the issue of alcohol 
beverage outlets. The underlying CSR-2 Zone allows a variety of community commercial uses by 
right and alcohol sales as a limited use that would require a Conditional Use Permit. The existing 
market provides a small-scale community commercial use and would be enhanced with the 
limited sale of beer and wine. The market would continue to operate primarily as a general store 
with the limited addition of some alcoholic beverages. Therefore the proposed development 
would not adversely impact the applicable land use plan. 

(b) The proposed development will not be detrimental to the public health, safety, and 
welfare. 
The proposed development is requesting a ~onditional Use Permit and Site Development Petmit 
for the limited sale of alcohol within an existing market at 3175 National A venue. The sale of 
alcohol would be regulated by a State of Califomia issued Alcohol Beverage Control (ABC) 
License and the conditions of Conditional Use P~rmit No. 952387 and Site Development Permit 
952388. Specific ABC license conditions would control the packaging, sale quantities and 
alcoholic content (proof by volume) and the CUP would regulate land use issues such as loitering, 
lighting, :advertizing and hours of sales. Prohibitions on visible exterior advertizing would 
enhance transparency into the market and would also serve to deter underage drinking. 
Limitations on the hours of alcohol sales would restrict sales in the high crime area in the late 
evening. These conditions combined with the enforcement authority of the ABC and San Diego 
Police Department would ensure that the limited sale of alcohol would not be detrimental to the 
public health safety and welfare. 

(c) The proposed development will comply with the regulations of the Land Development 
Code including any allowable deviations pursuant to the Land Development Code. 
The proposed development is requesting a Conditional Use Permit and Site Development Petmit 
for the limited sale of alcohol within an existing market at 3175 National Avenue. The property is 
zoned CSR-2 which permits the retail sale of general merchandise. The market was constructed in 
1963 and has previously conforming rights relative to the existing structure including parking, 
setbacks and landscape. The sale of beer and wine is permitted within the zone with an approved 
Conditional Use Permit. No variance or deviation is requested as a part of this application. 
Therefore, the proposed development would comply with the regulations of the Land 
Development Code. 
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(d) The proposed use is appropriate at the proposed location. 
The proposed development is requesting a Conditional Use Permit and Site Development Permit 
for the limited sale of alcoho I within an existing market at 317 5 National A venue. The market 
sells a large variety of food and grocery items and the limited sale of beer and wine would 
compliment the existing merchandise. The applicable land use plan designates the property for 
general commercial development and the underlying commercial zone establishes the right to sell 
retailed merchandise. The San Diego Police Depattment has concluded that the sale of beer and 
wine at the market would constitute a public need and convenience and has provided 
recommendations for the sale of alcohol on the site. Therefore, the proposed use would be 
appropriate at the proposed location. 

Southeastern San Diego Planned District Ordinance - SDMC section 1519.0202 

(a) The proposed use and project design meet the purpose and intent of the Southeastern 
San Diego Planned District Ordinance; comply with the recommendations of the 
Southeastern San Diego Community Plan, and will not adversely affect the General Plan or 
other applicable plans adopted by the City Council. 
The purpose of the Planned District regulations is to provide reasonable development criteria for 
the construction or alteration of quality residential, commercial and industrial development 
throughout the Southeastem San Diego community. The intent is to implement the Southeastem 
San Diego Community Plan through the use of the applied urban design standards contained in 
this Southeastern San Diego Planned District Ordinance. The proposed development would 
satisfy the purpose and intent of the ordinance and the community plan by implementing the 
commercial recommendations of the Plan using conditions to limit the sale of alcohol and the 
Planned District Ordinance by regulate the use of the prope1ty relative to lighting, graffiti, 
signage and hours of operation. This action would not adversely affect the General Plan or the 
Southeastem San Diego Community Plan. 

(b) The proposed development shall be compatible with existing and planned land use on 
adjoini:qg properties and shall not constitute a disruptive element to the neighborhood and 
community. In addition, architectural harmony with the surrounding neighborhood and 
community shall be achieved as far as practicable. 
The proposed development would add the limited sale of alcohol to an existing independent 
grocery market. The market has been in operation since 1963 and would continue to provide a 
local neighborhood shopping altemative to the surrounding community. The addition of beer and 
wine products would not have any significant adverse affect on the adjacent properties as the 
store would be maintained primarily as a supermarket and conditions of the permit, including 
upgrades to the public right-of-way, would enhance the area. The existing structure has 
previously conforming rights relative to the development regulations of the zone and therefore 
has itself contributed to the architectural style of the surrounding neighborhood for several 
decades and would continue to be in harmony with the community. 

(c) The proposed use, because of conditions that have been applied to it, will not be 
detrimental to the health, safety and general welfare of persons residing or working in the 
area, and will not adversely affect other property in the vicinity. 
The proposed development is requesting a Conditional Use Permit and Site Development Permit 
for the limited sale of alcohol within an existing market at 3175 National Avenue. The sale of 
alcohol would be regulated by a State of California issued Alcohol Beverage Control (ABC) 
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License and the conditions of Conditional Use Permit No. 952387 and Site Development Permit 
952388. Specific ABC license conditions would control the packaging, sale quantities and 
alcoholic content (proof by volume) and the CUP would regulate land use issues such as loitering, 
lighting, advertizing and hours of sales. These conditions combined with the enforcement 
authority of the ABC and San Diego Police Department would ensure that the limited sale of 
alcohol would not be detrimental to the public health safety and welfare. 

(d) The proposed use will comply with the relevant regulations of the Municipal Code. 
The proposed development is requesting a Conditional Use Permit and Site Development Permit 
for the limited sale of alcohol within an existing market at 3175 National A venue. The propetty is 
zoned CSR-2 which permits the retail sale of general merchandise. The market was constructed in 
1963 and has previously conforming rights relative to the existing structure including parking, 
setbacks and landscape. The sale of beer and wine is permitted within the zone with an approved 
Conditional Use Permit. No variance or deviation is requested as a prut of this application. 
Therefore, the proposed development would comply with the regulations of the Land 
Development Code 

BE IT FURTHER RESOLVED that, based on the findings hereinbefore adopted the Planning 
Commission, denies the appeal of the Heru·ing Officer's decision to approve Conditional Use Permit No. 
952387 and Site Development Permit No. 952388, and hereby GRANTS these approvals to the 
referenced Owner/Permittee, in the form, exhibits, tetms and conditions as set forth in Conditional Use 
Petmit No. 952387 and Site Development Permit No. 952388, a copy of which is attached hereto and 
made a part hereof. 

Tim Daly 
DevelopmentJ>roject Manager 
Development ·Services 

Adopted on: December 13,2012 

Intemal Order No. 24002472 

.... 
I • 
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CITY OF SAN DIEGO 

DEVELOPMENT SERVICES 
PERMIT INTAKE, MAIL STATION 501 

WHEN RECORDED MAIL TO 
PROJECT MANAGEMENT 

PERMIT CLERK 
MAIL STATION 501 

Attachment 6 

INTERNAL ORDER NUMBER: 24002472 SPACE ABOVE THIS LINE FOR RECORDER'S USE 

EDUARDO'S- PROJECT NO. 268446 
Conditional Use Permit No. 952387 

Site Development Permit No. 952388 
PLANNING COMMISSION 

This Conditional Use Permit No. 952387 and Site Development Permit No. 952388 is granted by 
the Planning Commission of the City of San Diego to MIKE N. DALLO and MONA DALLO, 
husband and wife as joint tenants, Owners and MD & CD INC., Permittees, pursuant to San 
Diego Municipal Code [SDMC] section 126.0305 and 1519.0202. The 0.48-acre site is located at 
3175 National Avenue in CSR-2 Zone of the Southeastern San Diego Planned District Ordinance 
within the Memorial Neighborhood Element of the Southeastern San Diego Community Plan 
Area. The project site is legally described as Lots 1 through 6, Block 40, H. P. Whitney's 
Addition in the City of San Diego, County of S.an Diego, State of California, according to Map 
thereofNo. 168, filed in the Office ofthe County Recorder of San Diego County, July 8, 1886 

Subject to the tetms and conditions set forth in this Petmit, permission is granted to the 
Owners and Permittees to operate .an alcoholic beverage outlet conditioned upon the issuance of 
a license from the State Department of Alcoholic Beverage Control and subject to the City's land 
use regulations described and identified by size, dimension, quantity, type, and location on the 
approved exhibits [Exhibit "A"] dated December 13, 2012, on file in the Development Services 
Depatiment. · ,. · 

The project shall include: 

a. The existing 13,248 square-foot market to include the operation of an alcoholic 
beverage outlet conditioned upon the issuance of a license from the State Department of 
Alcoholic Beverage Control. 

b. Existing landscaping (planting, irrigation and landscape related improvements); 

c. Off-street parking; 
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d. Public and private accessory improvements determined by the Development Services 
Department to be consistent with the land use and development standards for this site in 
accordance with the adopted community plan, the California Environmental Quality 
Act [CEQA] and the CEQA Guidelines, the City Engineer's requirements, zoning 
regulations, conditions of this Permit, and any other applicable regulations of the 
SDMC. 

STANDARD REQUIREMENTS: 

1. This permit must be utilized within thirty-six (36) months after the date on which all rights 
of appeal have expired. If this permit is not utilized in accordance with Chapter 12, A1ticle 6, 
Division 1 of the SDMC within the 36 month period, this permit shall be void unless an 
Extension of Time has been granted. Any such Extension of Time must meet all SDMC 
requirements and applicable guidelines in effect at the time the extension is considered by the 
appropriate decision maker. This permit must be utilized by December 13, 2015. 

2. This Conditional Use Pe1mit [CUP] and corresponding use of this site shall expire on 
December 13,2032. Upon expiration of this Permit, the facilities and improvements relative to 
the sale of alcohol described herein shall be removed from this site and the property shall be 
restored to its original condition preceding approval of this Permit. . 

3. The utilization of this CUP is contingent upon the approval of a license to sell alcohol at 
this location by the California Deprutment of Alcoholic Beverage Control [ABC]. The issuance 
of this CUP does not guarantee that the ABC will grant an alcoholic beverage license for this 
location. 

4. No permit for the construction, occupancy, or operation of any facil ity or improvement 
described herein shall be granted, nor shall any activity authorized by this Permit be conducted 
on the pr~mises Until: · 

a. The Owner/Permittee signs and returns the Permit to the Development Services 
Department; and 

b. The Permit is recorded in the Office of the San Diego County Recorder. 

5. While this Permit is in effect, the subject property shall be used only for the purposes and 
under the terms and conditions set fmth in this Permit unless otherwise authorized by the 
appropriate City decision maker. 

6. This Permit is a covenant running with the subject property and all of the requirements and 
conditions of this Pe1mit and related documents shall be binding upon the Owner/Permittee and 
any successor(s) in interest. 

7. The continued use of this Permit shall be subject to the regulations of this and any other 
applicable governmental agency. 
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8. Issuance of this Permit by the City of San Diego does not authorize the Owner/Permittee 
for this Permit to violate any Federal, State or City laws, ordinances, regulations or policies 
including, but not limited to, the Endangered Species Act of 1973 [ESA] and any amendments 
thereto (16 U.S.C. § 1531 et seq.). 

9. The Owner/Permittee shall secure all necessary building permits. The Owner/Permittee is 
informed that to secure these permits, substantial building modifications and site improvements 
may be required to comply with applicable building, fire, mechanical, and plumbing codes, and 
State and Federal disability access laws. 

10. Construction plans shall be in substantial confmmity to Exhibit "A." Changes, 
modifications, or alterations to the construction plans are prohibited unless appropriate 
application(s) or amendment(s) to this Petmit have been granted. 

11. All of the conditions contained in this Permit have been considered and were detetmined­
necessary to make the findings required for approval of this Permit. The Permit holder is 
required to comply with each and every condition in order to maintain the entitlements that are 
granted by this Permit. 

If any condition of this Permit, on a legal challenge by the Owner/Petmittee of this Permit, is 
found or held by a court of competent jurisdiction to be invalid, unenforceable, or unreasonable, 
this Permit shall be void. However, in such an event, the Owner/Permittee shall have the right, 
by paying applicable processing fees, to bring a request for a new permit without the "invalid" · 
conditions(s) back to the discretionary body which approved the Permit for a determination by 
that body as to whether all of the findings necessary for the issuance of the proposed permit can 
still be made in the absence of the "invalid" condi~ion(s). Such hearing shall be a hearing de 
novo, and the discretionary body shall have the absolute right to approve, disapprove, or modify 
the proposed perm~t and the condition( s) contained therein. 

12. The Owner/Petmittee shall defend, indemnify, and hold harmless the City, its agents, 
officers, and employees from any and all claims, actions, proceedings, damages, judgments, or 
costs, including attorney's fees, against the City or its agents, officers, or employees, relating to 
the issuance of this permit including, but not limited to, any action to attack, set aside, void, 
challenge, or annul this development approval and any environmental document or decision. 
The City will promptly notify Owner/Permittee of any claim, action, or proceeding and, if the 
City should fail to cooperate. fully in the defense, the Owner/Permittee shall not thereafter be 
responsible to defend, indemnify, and hold harmless the City or its agents, officers, and 
employees. The City may elect to conduct its own defense, participate in its own defense, or 
obtain independent legal counsel in defense of any claim related to this indemnification. In the 
event of such election, Owner/Permittee shall pay all of the costs related thereto, including 
without limitation reasonable attorney's fees and costs. In the event of a disagreement between 
the City and Owner/Permittee regarding litigation issues, the City shall have the authority to 
control the litigation and make litigation related decisions, including, but not limited to, 
settlement or other disposition of the matter. However, the Owner/Permittee shall not be required 
to pay or perform any settlement unless such settlement is approved by Owner/Permittee. 
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ENGINEERING REQUIREMENTS: 

13. Prior to the issuance of the building permit, the applicant/owner shall assure by permit and 
bond the upgrade the existing pedestrian ramp at the south west comer of National A venue and 
32nd Street to the ·current City Standards SDG-134 to the satisfaction of the City Engineer. 

PLANNING/DESIGN REQUIREMENTS: 

14. Owner/Permittee shall maintain a minimum of thirteen (13) off-street parking spaces on the 
property at all times in the approximate locations shown on the approved Exhibit "A." Parking 
spaces shall comply at all times with the SDMC and shall not be converted for any other use 
unless otherwise authorized by the appropriate City decision maker in accordance with the 
SDMC. 

15. The sales of alcoholic beverages shall be petmitted only between the hours of 10:00 a.m. 
and 10:00 p.m., seven days a week 

16. Exterior advertising of alcoholic ·beverages or interior advertising of alcoholic beverages 
that is visible from the exterior of the premises shall be prohibited. 

17. All signs associated with this development shall be consistent with sign criteria established 
by either the approved Exhibit "A" or City-wide sign regulations. 

18. All private outdoor lighting shall be shaded and adjusted to fall on the same premises 
where such lights are located and in accordance with the applicable regulations in the SDMC. 

19. The Owner/Permittee shall provide professional, bonded security guard personnel on the 
premises at all times during the open customer operating hours of the commercial market 
facility. , · · · · 

POLICE DEPARTMENT REQUIREMENTS: 

20. The operator shall post and maintain a professional quality sign facing the premises 
parking area stating: NO LOITERING, NO DRINKING OF ALCOHOLIC BEVERAGES. 
VIOLATORS ARE SUBJECT TO ARREST. The sign shall be a minimum of24 inches square 
with 2 inch block lettering in ·both English and Spanish: :· 

21. Any graffiti painted or /marked upon the premises or any adjacent areas under the control 
of the operator shall be removed or painted over within 48 hours of being applied. 

22. There shall be no amusement or video arcade games on the premises at any time. 

23. There shall be no pay telephone maintained on the interior or exterior of the premises. 

24. There shall be no loitering on the premises and a professional, bonded security guard shall 
be hired to enforce this provision if necessary. 
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25. The parking lot shall be illuminated and security cameras will be installed to monitor the 
exterior of the premises. 

26. The area dedicated to the sale and display of alcohol shall not exceed ten percent (10%) of 
the square footage of the interior sales area of the market. 

POLICE DEPARTMENT RECOMMENDATIONS FOR ABC LICENSE: 

The following recommendations from the San Diego Police Department are requested to be 
included on the State of Califomia Depattment of Alcohol Beverage Control license: 

• Wine shall not be sold in containers of less than 750 milliliters and wine coolers or beer 
coolers must be sold in multi-unit containers. 

• Beer, malt beverages and wine cooler products, regardless of container size, must be sold in 
manufacturer pre-packaged multi-unit quantities. 

• Wine shall not be sold with an alcoholic content greater than 15 percent by volume with the 
exception of"dinner wines" aged two or more years. 

INFORMATION ONLY: 

• The issuance of this discretionary use permit alone does not allow the immediate 
commencement or continued operation of the proposed use on site. The operation allowed 
by this discretionary use permit may only begin or recommence after all conditions listed 
on this permit are fu lly completed and all required ministerial permits have been issued and 
received fmal inspection. 

• Any party on whom fees, dedications, reservations, or other exactions have been imposed 
as conditions of approval of this Permit, may protest the imposition within ninety days of 
the approval of this development permit by fi ling a written protest with the City Clerk 
pursuant to Califomia Government Code-section 66020. 

• This development may be subject to impact fees at the time of construction permit 
tssuance. 

APPROVED by the Planning Commission of the City of San Diego on December 13, 2012 
pursuant to Planning Commission Resolution No. XXXXXXXX 
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Permit Type/PIS Approval No.: CUP No. 952387 
SDP No. 952388 

Date of Approval: December 13,2012 

AUTHENTICATED BY THE CITY OF SAN DIEGO DEVELOPMENT SERVICES 
DEPARTMENT 

Tim Daly 
Development Project Manager 

NOTE: Notary aclmowledgment 
must be attached per Civil Code 
section 1189 et seq. 

The undersigned Owner/Permittee, by execution hereof, agrees to each and every condition of 
this Permit and promises to perform each and every obligation of Owner/Permittee hereunder. 

... .· 

NOTE: Notary aclmowledgments 
must be attached per Civil Code 
section 1189 et seq. 

MIKE N. DALLO or MONA DALLO 
Owner 

By ________________________ __ 

NAME 
TITLE 

MD.& CD INC. 
· Permittee 

By ________________________ __ 
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NOTICE OF EXEMPTION 
AlTAC~fv~ENT 

(Check one or both) 
TO: X RECORDER/COUNTY CLERK 

P.O. BOX 1750, MS A-33 
1600 PAClFIC HWY, ROOM 260 
SAN DlEGO, CA 92101-2422 

___ OFFICE OF PLANNING AND RESEARCH 
1400 TENTH STREET, ROOM 121 
SACRAMENTO, CA 95814 

PROJECT NO.: 268446 PROJECT TITLE: Eduardo's 

FROM: CITY OF SAN DrEGO 
DEVELOPMENT SERVICES DEPARTMENT 
1222 fiRST AVENUE, MS 501 
SANDlEGO, CA92101 

PROJECT LOCATION-SPEClFIC: 3175 National Avenue, San Diego, CA 92113 

PROJECT LOCATION-CITY/COUNTY: San Diego/San Diego 

? 

DESCRIPTION OF NATURE AND PURPOSE OF THE PROJECT: The project is a Conditional Use Permit and Site Development Permit to 
sell beer and wine in an existing market. 

NAME OF PUBLIC AGENCY APPROVING PROJECT: City of San Diego 

NAME OF PERSON OR AGENCY CARRYING OUT PROJECT: Dallo Enterprises 
Michael and Mona Dallo 
303 Highland A venue 

EXEMPT STATUS: (CHECK ONE) 
( ) MINISTERJAL(SEC. 21080(b)(1); 15268); 

National City, California 91950 
(619) 572-3385 

( ) DECLARED EMERGENCY (SEC. 21080(b)(3); 15269(a)); 
() EMERGENCYPROJECT(SEC.21080(b)(4); 15269(b)(c)) 
(X) CATEGORJCALEXEiviPTION: CEQA EXEMPTION 1530 l (EXISTING FACILITIES) 
( ) STATUTORY EXEMPTIONS: 

REASONS WHY PROJECT rs EXEMPT: The proposed project is exempt from CEQA pursuant to Section 15301 which allows for the 
operation, repair maintenance, permitting, leasing, licensing, or minor alteration of existing facilities (public or private) involving 
negligible or no expansion of use beyond that existing at the time of the determination. The proposed project, a Conditional Use 
Permit and Site Development Permit to sell beer and wine in an existing market, is a negligible expansion of use. No 
environmental impacts were identified for the proposed project. Additionally, none of the exceptions described in CEQA 
Guidelines Section 15300.2 apply. · 

LEAD AGENCY CONTACT PERSON: AnnaL. McPherson TELEPHONE: (619) 446-5276 

IF FlLED BY APPLICANT: 
1. ATTACH CERTIFIED DOCUMENT OF EXEMPTION FINDING. 
2. HAS A.NOTICE OF EXEMPTION BEEN FILED BY THE PUBLIC AGENCYAPPROVING THE PROJECT? 

( ) YES ( ) No 

IT IS HEREBY CERTIFlED THAT THE CITY OF SAN DIEGO HAS DETER!vllNED THE ABOVE ACTIVITY TO BE EXEMPT FROM CEQA 

CHECK ONE: 
(X) SIGNED BY LEAD AGENCY 
( ) SIGNED BY APPLICANT 

Revised 0 I 041 Omjh 

' It V1~ L 2011-
v 

DATE 

DATE RECEIVED FOR FILING WITH COUNTY CLERK OR OPR: 



Southeastern San Diego 
Community Planning Group 

ATTACHMENT 8 

The Community Planning Group meets the second Monday of the month at Neighborhood 
House, 841 South 41st Street, San Diego CA 92113. Meetings time is 6 pm to 8 pm. 

July 9, 2012 

1. CALL TO ORDER, ROLL CALL, AND INTRODUCTIONS 

2. APPROVAL OF TO DAY'S AGENDA (ADDITIONS, CHANGES, OR OMISSIONS) 
• The agenda was amended to clarity Ekco Metals action items into a) projects component 

and b) Appeal ofEnvironmental Determination. Motion to amend 9/0/0 

3. APPROVAL OF April 9111 and May 1211
', 2012 MINUTES 

- No action taken. Minutes wiU be tabled until the next meeting 
4. PUBLIC COMMENTS (two minutes per public speal<er, on non-agenda items only) 

Local educator commented on the unsafe pedestrian and traffic condition on Oceanview 
Blvd between 40th and 45th Streets. Urges the planning group ·to look at traffic control 
options. 

5. STAFF REPORTS: 
• CD4-Bruce Williams. Council President's Young's weekly update 
• CD 8 -Mattha Zapata. Sherman Heights Pot Hole repair day. Comm 22 project 

to statt work Monday Ju ly 16th. 
• Susan Davis- Ricardo Flores. July newsletter and update on the activities of 

Congresswoman Davis. 

6. CONSENT ITEMS: Informational discussion: SEDC/Southeastern San 
Diego Successor Agency Update-
-· Sherry Brooks. Civic San Diego to consist of 

Redevelopment = 2 Staff 
CCDC= 25 staff 
SEDC= 4 staff (Nancy, Sherry, Chris, and Maria) 

State/County audit due this week on list of enforc.eable obligations. 

7. ACTION ITEMS: 

A. E lection of Jerry Guzman-Verara to the Board of the Southeastern San Diego 
Planning Group 
• Acceptance of the application and election of Jerry Guzman-Verara to an open even 

year seat. Mr. Guzman has not been out of office for more than a year so his 
maximum 8-year term does not restatt. 
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B. EKCO METALS, Project No. 241664,2830-2846 Commercial St. 
0.56 acre, Zoned I-1, Logan Heights Neighborhood. Application for a Neighborhood Use 
Permit and Neighborhood Development Permit for a recycling facility with a rear yard 
and side yard 9' over-height fences. 2 separate deviations. Applicant is Donn is Eninger. 
Project Manager is Renee Mezo, Development Services. Presenter is Steve Laub. 
• NUP/NDP presentation by the applicant team stressed the Large Collection facil ity, 

operational improvements; General Plan and Council Policy consistency on recycling, 
so lid waste diversion and reduction of green house gas; City code divides recycling 
into 11 categories - 4 collection types, and 7 processing types; strict interpretation to 
deny recycling will also prohibit other collection facil ities such as boy scouts, Father 
Joe's, reverse vending, ect. Motion to deny Pisano/Carter 6/3/0 

• Environmental Determination Appeal-Chair Rivero II submitted an appeal to the 
Environmental Determination prior to item being heard by the planning group. The an 
affirmative action by the planning group would codify the Chair' appeal submittal. 
The appeal was filed on the grounds that: 

This is not an existing facility. The facility prior to the recycling use 
proposed by Ekco Metals was a trucking company. The Development 
Services Department is determining that Ekco Metals' illegal 
(unpermitted) use made it an existing facility, we challenge that premise. 
This will create a precedent of defining "existing facilities" as facilities 
that have been established illegally and need to file for a permit. We want 
a more inclusive environmental analysis since the spirit of the 
Southeastern San Diego Community Plan is to remove recycling and auto 
dismantelling yards out of our community. Reference: page 66, of the 
1987 Southeastern San Diego Community Plan, Approved by the Planning 
Commission, on June 4, 1987 Resolution No. 7046 Adopted by the City 
Council July 13, 1987, resolution No. R-268847, Document Number: RR-
268857). Under "Industrial Element", page 66, Item 3b. Ekco Metals was 
cited and given the opportunity to apply for a NUP and a NDP those 
documents were not existent at the time of citation. Therefore it was 
previously non-existent. 

Motion to codi~ appeal filing by the Chair. 8/0/0 

-
C. Eduardo's Market, Project No.268446, cUP· Application and a Site Development 

Permit, 3175 National Avenue, Memorial Neighborhood, for alcoholic beverage 
sales 
Project Manager, Tim Daly, Development Services. Presenter Attorney Shamoun. 
• Presentation by applicant team. Family owned and managed grocery, one of a series 

of fac ilities. Store includes a kitchen, bakery and 13,000+ SF of grocery. Beer and 
wine sales will consist of less than 10% of the square footage. Motion to approve 
5/4/0 
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8. SUBCOMMITTEE REPORTS AND ANNOUNCEMENTS (two minutes per Board 
member) 
• None 

9. PLANNER'S REPORT 
• Advanced CEQA Training, September 27,2012 

10. CHAIR'S REPORT 
- None 

11. BOARD MEMBER COMMENTS (2 minutes per Board member on non-agenda items 
only) 
- None 

ADJOURNMENT: by 7:55 p.m. 

Community Planner 
Karen Bucey 
City Planning Division 
1222 First Avenue, MS 413 
San Diego, CA 92101 
KBucey@SanDiego.gov 
619-533-6404 
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SAN DIEGO POLICE DEPARTMENT 
CONDITIONAL USE PERIVllT RECOMJ\1ENDATION 

PRE~fiSE ADDRESS: 3175 National Ave, San Diego 

TYPE Of BUSINESS: Grocery Store-"MD & CD Inc.-Eduardos Mercado 

FEDERAL CENSUS TRACT: 39.02 

NUMBER OF ALCOHOL LICENSES ALLOWED: 4 

NUtvlBER OF ALCOHOL LICENSES EXISTING: 4 

CRIME RATE IN THIS CENSUS TRACT: 231.7% 
(Note: Considered High Crime IfExceeds 120% of City-wide Average) 

THREE OR MORE REPORTED CRIMES AT THIS PREMISE WITHIN PAST YEAR 

IS THE PREMISE WITFIIN 600 FEET OF lNCOMPATffiLE FACILITY 

IS THE PREMISE WITHIN I 00 FEET OF RESIDENTIALLY ZONED PROPERTY 

ABC LICENSE REVOKED AT THIS PREMISE WITHIN PAST YEAR 

HAS APPLICA.l'\IT BEEN CONVICTED OF A..'N FELONY 

WILL THIS BUSfNESS BE DETRIMENTAL TO THE PUBLIC HEALTH, SAFETY, 
AND WELFARE OF THE CO!\o!MUNITY AND CITY 

DYES ~ NO 

DYES ~NO 

181 YES ONO 

DYES ~NO 

DYES ~NO 

DYES ~NO 

COMMENTS/OTHER FACTORS CONSIDERED: The applicant is applying for Type 20 Beer & Wine 
Off Sale license. During inspection of the premises, I found the grocery store clean and well 
kept. There is a liquor store across the street and residents on the back alley portion of the 
building. 

The store would add convenience too many of the residents who would like to purchase beer & 
wine with their groceries. Because many of the residents in the area do not own cars, the only 
other alternative to buy beer & wine would be to purchase from a traditional style liquor store 
(Base Liquor) which is located on the corner. 

SUGGESTED CONDITIONS: Although the convenience store would be good for the community in a 
general sense, there are issues that would need to be contx:olled. Due to its location in a high 
crime area, proximity to the freeway, and a demographic including families, special 
considerations should be taken with conditions placed on the off-sale privelages. The following 
recommended conditions should be incorporated into the regulatory licenses and land use for this 
location: 

The San Diego Police Department agrees to the issuance of the CUP as long as the following 
conditions are included in the Alcoholic Beverage Control License, and any o.ther language both 
agencies believe will benefit the community. 

1. Sales of alcoholic beverages shall be permitted only between the hours of 7:00AM and 
10:00 each day of the week. 

. , . . . 
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2. Wine shall not be sold in bottles or containers smaller than 750 m1 and wine coolers or 
beer coolers must be sold in manufacturer pre-packaged multi-unit quantities. 

3. No wine shall be sold with an alcoholic content greater than 15% by volume except for 
"Dinner Wines" which have been aged two years or more. 

4. Beer, malt beverages or wine cooler products, regardless of container size, must be sold 
in manufacturer pre-packaged multi-unit quantities. 

5. The petitioner(s) shall post and maintain a professional quality sign facing the premises 
parking lot(s) that reads as the following: NO LOITERING, NO LITTERING, NO DRINKING 
OF ALCOHOLIC BEVERAGES. VIOLATORS ARE SUBJECT TO ARREST. The sign shall 
be at least two feet square with two inch block lettering. The sign shall be in English and 
Spanish. 

6. Any graffiti painted or marked upon the premises or on any adjacent area under the 
control of the licensee(s) shall be removed or painted over within 48 hours of being applied. 

7. There shall be no amusement machines or video game devices on the premises at any 
time. 

8. No pay telephone will be maintained on the interior or exterior of the premises. 

9. No loitering on the premises and if necessary a security guard to control enforcement of 
this provision. 

10. illumination in the parking lot. Security camera covering both interior and exterior 
premises. 

11. No more than 20-percent of the square footage of the premises will be used for the 
display of alcoholic beverages. 

Including any additional conditions that may be appropriate as a result of an establishment being 
located within a high crime area. 

SAN DIEGO POL/PARTMENT RECOMMENDATION: 

APPROVE DENY __ _ 

Telephone Number 

Date ofR~2J (}Q,/J ~ 
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City of San Diego 
Development Services 
1222 First Ave., MS-302 
San Diego, CA 92101 

THO COTV o• SAN 00EGO (619) 446-5000 

ATIACHMENT 1. r 
..... 

Ownership Disclosure 
Statement 

Approval Type: Check appropriate box for type of approval (s) requested: C Neighborhood Use Permit Ocoastal Development Permit 

0 Neighborhood Development Permit Osite Development Permit [ ] Planned Development Permit IXJcondition~Use Permit 
o variance 0Tentalive Map D Vesting Tentative Map 0 Map Waiver 0 Land Use Plan Amendment • 18: Other UP 

Project Title Proj{;g 7J~I~se.Only 
Eduardo's CUP -

Project Address: 

3175 National Ave., San Diego, California 92113 

Part l - To b.~ compl~t~d.~~.er;Pr~)pe.rt~ i~"l}e,l d ,bY·.IJldlvldual(~) ;_.:.,\ ... ,.~ l: ~~'~: >:: :L';· ':'"··~ :•· 1[;;; :~ ·~:·'·;:, ·'y!:>.t::··~li;: :·:,:,.~·: .. :~· :{ ·.~ :·\1 
• • ••.• ~ " J . ..... •i. I _l.t ,• • '"o#'r I. •• . • ' t ' • ·.: • I t. . • • .).. • ' ,·· ': I ~..... • •. I l' • • • .. ... \;,. ··, •• • ;• ... • '· • I ·" • i. 

Bllliigning !be Qwnershig Disclosur~ Slii!l~mliml. lbe QW[le[{s) acknowledgli! thii!l ii!D ii!I:Wii!<illiQD fQr a Q~[mi!. ma12 Qr Qth!ilr matter, as ldentifi~d 
ii!bOll!il :ll!ill b!il fil!,ld with the Citl( of San Diego on the subject QrOQ!,lrtl( wij!:J l!:l!i! intent to record an encumbrance against the [1r0[1erll(. Please list 
below the owner(s) and tenant(s) (if applicable) of the above referenced property. The list must include the names and addresses of all persons 
who have an interest in the property, recorded or otherwise, and state the type of property interest (e.g .• tenants who will benefit from the permit, all 
individuals who own the property). A signature is reguired of at l!;!ast one of the [1ro[1ertl( owners. Attach additional pages if needed. A signature 
from the Assistant Executive Director of the San Diego Redevelopment Agency shall be required for all project parcels for which a Disposition and 
Development Agreement (DDA) has been approved I executed by the City Council. Note: The applicant is responsible for notifying the Project 
Manager of any changes in ownership during the time the application is being processed or considered. Changes in ownership are to be given to 
the Project Manager at least thirty days prior to any public hearing on the subject property. Failure to provide accurate and current ownership 
information could result in a delay in the hearing process. 

Additional p ages attached f>-?;Yes ~ No 

!\lame or lnaiVlaual {(ype or pnnfJ: !\lame of lnatv taual {type or pnnfJ: 

nowner [l TenanVLessee n Redevelopment Agency o owner QTenanULessee n Redevelopment Agency 

Street i\aaress: Street Adaress: 

City/State/Zip: City/State7Zip: 

Phone No: Fax No: Phone No: Fax No: 

Stgna!ure: Date: Stgna!ure: Dale: 

Name of Individual (type or print): Name of Individual (type or print): 

nowner r;renanVLessee Q Redevelopment Agency Cowner 0TenanVLessee 0 Redevelopment Agency 

Street Address: Street Address: 

cny7State/Zip: City/State/Zip: 

Phone No: Fax No: Phone No: Fax No: 

Signature : Date: Signature: Date: 

Printed on recycled paper. Vis1t our web site at www,sandiego.gov/deveiQQment-services 
Upon request, this information is available in alternative formats for persons with disabilities. 

DS-318 (5-05) 



AlTACHME~T 1 . . 1 

Project Title: 

EDVAR\)O'f CVP 
i'Pa_~ .ll ~t~ .. be .·c·9~PI~ted,w.h,er P.r.~pE)rtY is h~f~:~y a' c~rporation qr P.art~er.~~ip·.:. ,;(' : :. : ;::·,: ... ,·::;1' ~ :· · :: ·.!' ~:;; -;: l .. ~ ·::i · :·. ' .:·. ·I 
Lega l Status (please ch eck): 

~Corporation 0 Limited Liability -or- 0 General) What State? ___ Corporate Identification No. \<V\ G I)' 5' I 0 v ?.P 
Q Partnership 

By signing the Ownership Disclosure Statement. the owner(s) acknowledge· that an application for a permit. map or other matter. 
as identified above. will be filed with the City of San Diego on the subject property with the intent to record an encumbrance against 
the property .. Please lis.t below the names, titles and addresses of all persons who have an interest in the property, recorded or 
otherwise, and state the type of property interest (e.g., tenants who will benefit from the permit, all corporate officers, and all partners 
in a partnership who own the property). A signature is required of at least one of the corporate officers or partners who own the 
property. Attach additional pages if needed. Note: The applicant is responsible for notifying the Project Manager of any changes in 
ownership during the time the application is being processed or considered. Changes in ownership are to be given to the Project 
Manager at least thirty days prior to any public hearing on the subject property. Failure to provide accurate and current ownership 
information could result in a del~y in the hearing process. Addit ional pages attached 0 Yes O No 

Coq:>orate/P~rtnership Name (!ype or print): 
fT\\) 1 CD 'INC-. 

E{] Owner 0 TenanVLessee 

Street AddressStnS f8)€11J\L, t'i-V O' 
City/Slate/Zip: 5/tN. D lEu 0 CA, q 11 0 1.--

llllo(typo o< priot)'D I {lf~ 

Corporate/Partnership Name (type or print): 
'ff)f) c CD J N ~-
~Owner 0 TenanVLessee 

City/State/Zi~Al\\ D \ E{sO CJ+. f'LIIJ'L-
Phone No: Fax No: 
bi~-Y17 ·JJB) b\~- ·)l7-3'J~f 

Name of CorP.orate Officer/Partner (type or print): 

hAY "'1\)A \,J \2 \5 \4 
Title (t~e or Pjjt 

ftl4? /1' ~'j . 
Si~~ ;2JJ ' Date: 

Corporat~;artnersh1p Name (type or pnnt): 

D owner [J TenanVLessee 

Slreet Address: 

City/Stale/Zip: 

Phone No: Fax No: 

Name of Corporate Oft1cer/Parlner (type or pnnl): 

Tille (type or print): 

Signature: Date: 

Corporate/Partnership Name (type or pnnt): 

MD f t:D IN C-
L8J Owner 0 TenanVLessee 

Street Address: n 1 ( fc1)£RAt ·n l \l o _ 
City/State/Zflh\1 I) l(lJO [,.4, 

Phone Nb \ ~ /517 "11 B 5 { ,F. ax ~o: ll'J C , 1'1 -:517/./ I.J 
Name of ColJrate Offlc.er/Parlner (type or print): 

E]) 5AW\? l S \·I 
Tille (type or print): f 

u:o I c o 
Date: 

Corporate/Partnership Name (type or print): 

c owner 0 TenanVLessee 

Street Address: 

City/State/Zip: 

Phone No: Fax No: 

Name or Corporate Officer/Partner (type or print): 

Tille (type or print): 

Signature : Date: 

Corporate/Partnership Name (type or print): 

D owner 0 TenanVLessee 

Slreet Address: 

City/State/Zip: 

Phone No: Fax No: 

Name of Corporate OHicer/Partner (type or print): 

Title (type or print): 

Signature : Date: 



. . . -j : AlTACHME~J 
• • ':"t· 

[;.· , '< Rec~rded at the request of: DOC # 1997~0607100 
FIDELITY NATIONAL ·r.rrLE. 
· and.when recorded mail this deed Dec 02, 1997 10:49 AM 

and unless otherwise shown below 
mail tax statements to: 

Mr. & Mrs. Mike N. Dallo 
3589 Jamul Vista Drive 
Jamul, CA 91935 

Escrow No. 97-38_146-M 

Title Order No. 97098461 

The undersigned grantor(s) declare(s) 
Documentary transfer tax is $ 825. 00 

GRANT DEED 

. {X ) computed on full value of property conveyed, or 

OFFICIAL RECORDS 
SAN DIEGO COUNTV RECORDER 'S OFFICE 
GREGORY J. SMITH, COUNTY RECORDER 

FEES: 835.00 
OC: OC 

the space above is for recorder's use only 

Tax Parcel# 

550-150-08 

{ ) computed on full value less value of liens or encumbrances remaining at time of sale. 
[ ] Unincorporated area 
(X) City of San Diego, 

BY THIS INSTRUMENT DATED October 9, 1997 FOR A VALUABLE CONSIDERATION, 

JULIUS H. SCHNEIDER, Trustee under Declaration of Trust dated February 8, 1989 

HEREBY GRANTS TO: 

MIKE N. DALLO and MONA DALLO, 
husband and w ife as joint tenants 

the following described real property in the City of San Diego, County of San Diego, State of California, 

Lots 1 through 6 in Block 40, H.P. W HITNEY'S ADDITION, in t he City of San Diego, County of San 
Diego, State of California, according to Map thereof No. 168, filed in the Office of the County Recorder 
of San Diego County, July 8 , 1886. 

; · 

1 . ... 
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• ALL P.URPOSE ACKNOWLEDGEMENT 

State of California 

County of San Diego 
) ss. 
) 

on October 13, 1997 ,before me Michele Pope, a notary public 

JULIUS H. SCH~EIDER** 

, personally appeared 

( )personally known to me (X)or proved to me on the basis of sati.sfactory evidence} to be the person(s) whose 
name(s) is/~~fsubscrl~ed to the within instrument and acknowledged to me that he/#/ t/rYe/.;/executed the same 
in his/M/M.IMi/ authorized capacity(ies), and that by hisfflQt~~ij signature(s) on the instrument the person(s), 
or the entity upon behalf of which the person(s) acted, executed the instrument. 

WITNESS my hand and official seal. 
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ATIACHMENr 1.3 

City of San Diego 
Development Services 
1222 First Ave. 3rd Floor 
San Diego, CA 92101 
(619) 446-5210 

FORM Development Permit/ 
Environmental Determination DS-3031 

lication MAY 2010 

See Information Bulletin 505, "Development Permits Appeal Procedure," for Information on the appeal procedure. 

1.. Type of Appeal: 
U Process Two Decision· Appeal to Planning Commission 
~Sa0 Process Three Decision -Appeal to Plannfng Commission 

Process Four Decision • Appeal to City Council 

0 Environmental Determination -Appeal to City Council 
0 Appeal of a Hearing Officer Decision to revoke a permii 

2. Appellant Please check one 
.:t.lll.Q.1lla) 

Officially recognized Planning Committee "Interested Person• (PerM c Sec 

0 New Information {Process Three and Four decisions only) 
0 City-wide Significance (Process Four decisions only) 

Description of Grounds for Ajpeal (Please relate your description to the aflowable reasons for appeal as more fufly described In 
.Q/J.ap/ec 1 t. /iJ:1lo/e Z,, QlW.lan Jf the San Dlego Municipal Code, Attach additional sheets If necessary.) 

OCT 23 2012 

I 

ture: I certify under penalty of perjury that the foregoing, Including all names and addresses, Is true and correct. 

Signature: 6- ~ k. re M;te: 
~\,.\u< ~G vt-

Note: Faxed appeals are not accepted. Appeal fees are non-refundable. 

Printed on rec.¥cled paper. lf'ISit our web slle at~s.~~~opmeol-secyices. 

Upon request, this ili\format!on Is available in alternative formats for persons with disabilities. 
DS~031 {05-10) 



City of San Diego 
Development Services 
1222 First .Ave. 3rd Floor 
San Diego, CA 92101 
(619) 446-5210 

ATIACliMENT 

FORM Development Permit/ 
Environmental Determination DS-3031 

eal A lication MAY 2010 

See Information Bulletin 505, "Development Permits Appeal Procedure," for Information on the appeal procedure. 

1 Type of Appeal: 
Q Process Two Decision - Appeal to Planning Commission 
IB·Process Three Decision • Appeal to Planning Commission 
0 Process Four Decision - Appeal to City Council 

0 Environmental Determination -Appeal to City Council 
0 Appeal of a Hearing Officer Decision to revof<e a permit 

2. Appellant Please check one 
J.Wllil3) 

Officially recognized Planning Committee "Interested Person• (PerM c. Sec, 

E-mail Address: 

8 New Information (Process Three and Four decisions only) 
City-wide Significance (Process Four decisions only) 

Description of Grounds fo:tlpeal (Please relate your description to the allowable reasons for appeal as more fully described In 
.QIJDpter 11. Af1/cllf 2._aJ.!imf.aD_Qf lh(;l Sall.l21fwo Municipal Cod§. Attach additional sheets If necessary.) 

\. 

?:// 
~ '00---------l 

·I 1----------------------------~c~ 
~--------------------------~ 

DEVELOPMENT SERVICES 

6. App•llanfs l.J~ '""'' ""~" peoalty of P';"ry ~at lha '"'going, mo!urllog an names and add"'""· '' ''"' ood ootrocl 

Signature: Ct --~ Date: _/Q...-Z-3-- '2-01"2--

Note: Faxed appeals are not accepted. Appeal fees are non·refundable. 

Printed on recycled paper. Visit our web site at www sao<tf~~~roenl·setyjr,es . 

Upon request, this lnformallon Is available in aiternative for.Tia!.S ror pefsorrs •,'lfJtn~dt:::::sa::b;::i l:::.ilie:.:s::.... ------------­
DS-3031 (OS· t O} 
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AGUIRRE, MORRIS & SEVERSON LLP 
ATTORNEYS AT LAW 

Christopher S. Morris, Esq. 
cmorris@amslawyers.com 

City of San Diego 
3rd Floor 
Development Services 
1222 First Ave. 3rd Floor 
San Diego, CA 92101 

444 West C Street, Suite 210 
s'an Diego, CA 92101 

Telephone (619) 876·5364 
Facsimile (619) 876·5368 

October 22, 2012 

ATIACHMENT 

RE: Supplement to Development Permit/Environmental Determination Appea.J. 
Application 

To Whom It May Concem: 

Our firm has been retained by a coalition of community members, 1 including Palavra 
Tree,2 to file the attached Development Permit/ Environmental Determination Appeal 
Application Form DS-3031. This letter serves to supplement the Form D-DS-3031, 
Development Permit I Environmental Dete1mination Appeal Application filed by the coalition. 
The. focus of this appeal is to request that the Planning Commission deny Conditional Use Pe1mit 
No. 952387 and Site Development Petmit _No. 952388 (collectively "Permits"). 

I. 
STANDING TO APPEAL 

The Permits granted by the Hearing Officer on 10 October 2012 should not be upheld by 
the San Diego Planning Commission because, as explained in greater detail below, the findings 
which the Hearing Officer cited to approve and/or conditionally approve the permit are not 

The coalition includes, in part, Charles Alexander, Pastor Brian Buggs, Salam Razuki, Denise Reed and 
William Penick. 
2 The Palavra Tree Inc is an Alcohol, Tobacco, and Other Drugs (ATOD) Prevention, Intervention, 
Treatment and Recovery Center is a Community-Social Model (COM-SOC) program. The primary focus is to 
reduce the availability and accessibility of alcohol, tobacco, and other drugs in the City and County of San Diego. 
The Palavra Tree's objectives include developing community based alcohol, tobacco, and other drugs prevention, 
recovery and treatment programs, that promotes healthier behaviors, decisions and to create an environment that 
reduces, postpones or eliminates the problematic use oflegal and illegal drugs. The Palavra Tree's objectives also 
include being a "launching pad" fi·om which local citizens and community organizations plan, develop, implement, 
evaluate and duplicate successful activities that reduce local ATOD problems. · 

: .3 
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ATTACHMENr 
Supplement to Development Permit/Environmental Determination Appeal Application 
October 19, 2012 
Page2 

supported by the documentary, factual or testimonial information provided, thereby meeting the 
standards for appeal as stated in San Diego Municipal Code ("SDMC") sec. 112.0506(c)(3).3 

According to SMDC sec. 126.0301 there are a specific set of purposes for a Conditional 
Use Permit Procedures. SDMC sec. 126.0301 states: 

The purpose of these procedures it to establish a review process for the 
development of uses that may be desirable under appropriate circumstances, but 
are not permitted by right in the applicable zone. 4 

This code section, in particular, points out that the procedures are set to protect the health and 
safety .of the community. ~pecific!!lly, t!le code states, "thejntent is that each ~~e be dev~loped 
so as to fully protect the public health, safety, and welfare of the community."5 

In granting a Conditional Use Permit, SDMC sec. 126.0305(b) states, "[a]n application 
for a Conditional Use Permit may be approved or conditionally approved only if the decision 
maker makes the following findings ... The proposed development will not be detrimental to the 
public health, safety, and welfare . . . "6 Additionally SDMC sec. 126.0305(d) provides, "[a]n 
application for a Conditional Use Permit may be approved or conditionally approved only if the 
decision maker makes the following findings . . . The proposed use is appropriate at the proposed 
location."7 As discussed in greater detail below, the Hearing Officer does not have sufficient 
evidentiary or factual support to sufficiently show that approval of the CUP complies with 
SDMC sees. 126.0305(b) and 126.0305(d). 

The Hearing Officer's decision to approve the Permits qualifies as a Process Three 
decision per SDMC sec. 126.0303(a) which states, in pertinent part, " [a]n application for the 
following types of uses in certain zones may require a Conditional Use Permit . .. Conditional 
Use Permits Decided by Process Three . . . Alcoholic beverage outlets (under circumstances 
describes in Section 141.0502)."8 As clarified in greater detail below, the alcohol license sought 
in the instant matter falls underneath SDMC sec. 126.0303(a) because the applicant's proposed 
license falls within the designation as defined by SDMC section 141.0502 which states: 

§ 141.0502 Alcoholic Beverage Outlets 

San Diego Municipal Code sec. 112.0506(c)(3) states: "Process Three Appeals - The Hearing Officer 's 
decision may be appealed to the Planning Commission, as specified in Chapter 12, Article 6 for the type of 
development and review required. An appeal :fi·om a Hearing Officer' s decision that involves applications 
consolidated in accordance with Section 112.0 I 03 shall be heard by the Planning Commission. An appeal from a 
Process Three decision shall be made in the following manner ... (c) Grounds for Appeal. A Process Three decision 
may be appealed on any of the following grounds: (3) Findings Not Supported. The decision maker's stated findings 
to approve, conditionally approve, or deny the permit, map, or other matter are not supported by the infonnation 
provided to the decision maker ... " (Exhibit 1) 
4 San Diego Municipal Code sec. 126.0301. (Exhibit 2) 
5 !d. (Exhibit 2) 
6 San Diego Municipal Code sec. 126.030 1(b). (Exhibit 2) 
7 San Diego Municipal Code sec. 126.030 1 (d). (Exhibit 2) 
8 San Diego Municipal Code sec. 126.0303 . (Exhibit 3) 

. . 3 



ATIACHM~Nr 
Supplement to Development Permit/Environmental Detennination Appeal Application - · 3 
October 19, 2012 
Page 3 

Any establishment for which a Type 20 Beer and Wine License or a Type 
21 General Liquor License have been obtained from, or for which an 
application has been submitted to, the Califomia Depa1tment of Beverage 
Control for pe1mission to sell alcoholic beverages for off-site consumption 
shall be regulated as an alcoholic beverage outlet subject to this section. 

(b) Limited Use Regulations. Alcoholic beverage outlets are 
permitted as a limited use subject to the following regulations. 

(1) Alcoholic beverage outlets are not permitted in any of the 
following locations: 

(A) Within a census tract, or within 600 feet of a census 
tract, where the general crime rate exceeds the 
citywide average general crime rate by more than 
20 percent~ 

(B) Within a census tract, or within 600 feet of a census 
tract, where the ratio of alcohol' beverage outlets 
exceeds the standards established by California 
Business and Professional Code section 13958.4 ... 

(E) Within 100 feet of a residentially zoned property.9 

As will be discussed in the greater detail below, the applicant license falls within the areas 
defined by SDMC sees. 141.0502(b)(l)(A), 141.0502(b)(l)(B), and 141.0502(b)(l)(E). 10 

Therefore, the review for the license application falls within a Process Three hearing. 

Denise Reed meets the requirement of SDMC sec. 112.0506 which defines the process 
for appealing a hearing officer decision and states: "The Hearing Officer's decision may be 
appealed to the Planning Comrnission"11 and SDMC sec. 112.0506(a)(2) which states, "A 

9 San Diego Municipal Code sec. 141.0502(b)(l)(A)-(E). (Exhibit 4)-
10 The standards set forth in SDMC 141.0502(b)(l)(A)-(E) are taken from Cal. Bus. & Prof. Code sec. 
23958.4(a)(l)-(3) which lays out the standards for "undue concentration" of liquor licenses and states: "For purposes 
of Section 23958, 'undue concentration' means the case in which the application premises for original or premises­
to-premises transfer of any retail license are location in an area where any of the following conditions exist: ( 1) The 
applicant premises are located in a crime repotiing district that has a 20 percent greater number ofrepotied crimes .. 
. than the average number of reported crimes as determined from all crime reporting districts within the jurisdiction 
of the local law enforcement agency. (2) As to on-sale retail license applications, the ratio of on-sale retail licenses 
to population in the census !Tact or census division in which the applicant's premises are located exceeds the ratio of 
on-sale retail licenses to population in the county in which the applicant premises are located. (3) As to off-sale 
retail license applications, the ratio of off-sale retail licenses to population in the census tract or census division in 
which the applicant premises are located exceeds the ratio of off-sale retail licenses to population in the county in 
which the applicant premises are located. (Exhibit 4) 
11 San Diego Municipal Code sec. 112.0506. (Exhibit I) 
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Supplement to Development Permit/Environmental Determination Appeal Application 
October 19,2012 
Page 4 

Process Three decision may be appealed by the following persons ... [a ]n interested person. "12 

SDMC sec. 113.0103 defines an "Interested person" as "a person who was present at a public 
hearing from which an appeal arose and who had filed a speaker slip with the decision maker at 
the public hearing or a person who expressed an interest in the decision in writing to that 
decision maker before the close of the public hearing." 13 In this case, all members of the 
coalition referenced in this appeal submitted a speaker slip at the public hearing. 14 

I 

Finally, SDMC sec. 112.0506 requires/ "[ a] Process Three decision may be appealed by1 

filing an application with the City Manager no later than 1 0 business days after the date of the 
Hearing Officer's decision." 15 Here, the Hearing Officer decision was made at the Hearing 
Officer Meeting on 10 October 2012. 16 

-
Therefore, Ms. Reed, representative of the Palavra Tree, has standing to file the instant 

appeal to the San Diego Planning Commission. 

II. 
BACKGROUND OF APPLICANT EFFORT TO 

OBTAIN LIQUOR LICENSE 

In 1990, Mike Dallo filed a corporation with the California S'ecretary of State titled Dallo 
& Co., Inc. Mike Dallo was listed as the registered agent for the company at 5075 Federal 
Boulevard, San Diego CA. 

More than 15 years later, in 2005, Dallo & Co., Inc. was assessed for the ownership of 
the parcel of land located at 3175 National Avenue, San Diego. Dallo had listed a "doing 
business as," or DBA, titled "Gigante IGA Market," according to the assessment records with 

· San Diego County.17 At about this time, an application by Rafid Dallo for a "20 - Off-Sale Beer 
and Wine" license was filed with the California Depa1iment of Alcoholic-Beverage Control. The 
application was filed for Gigante Super Market and was listed as withdrawn, according to the 
Califomia Depa1iment of Alcoholic Beverage Control. 18 

In 2004, Mike Gallo filed a corporation with the Califomia Secretary of State titled MD 
& CD, Inc. Mike Dallo was listed as the registered agent for the company at 5075 Federal Blvd, 
San Diego CA. In 2011, MD & CD, Inc. was assessed property taxes for the prope1iy at 317 5 
National A venue, San Diego.19 Dallo had listed a "doil).g -business as," or DBA, titled "Eduardos 
Mercardo," according to the assessment records with San Diego?0 This would be the business 
entity that engaged in effmis to secure a liquor license. 

12 

13 

14 

LS 

16 

17 

18 

19 

20 

San Diego Municipal Code sec. ll2.0506(a)(2). (Exhibit 1) 
San Diego Municipal Code sec. 113.0103. (Exhibit 5) 
The coalition includes, in part, Charles Alexander, Pastor Brian Buggs, Denise Reed and William Penick. 
San Diego Municipal Code sec. 112.0506(b). (Exhibit l) 
City of San Diego Hearing Officer- Docket for Hearing Officer Meeting - October 10, 2012. (Exhibit 6) 
Assessment Record for San Diego County: Dallo & Co., Inc., DBA Gigante IGA Market. (Exhibit 7) 
California Department of Alcoholic Beverage Control - License Query System Summary. (Exhibit 8) 
Assessment Record for San Diego County: MC & CD Inc., DBA Eduardo's Mercado.(Exhibit 9) 
Id.(Exhibit 9) 
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On March 9, 2001, Mike Dalla submitted a request to the San Diego Police Department 
for a Public Convenience or Necessity evaluation of the store at 317 5 National A venue to secure 
a Type 20 Off-Sale Beer & Wine License.21 The San Diego Police Department tmdertook the 
evaluation of Mr. Dalla's store located at 3175 National Avenue?2 Linda Griffin, a sergeant with 
the San Diego Police Depa1tment's Vice Admin Unit, conducted the investigation and wrote: 

I conducted a site inspection of the premises and the surrounding areas. Although 
the business is well within 100 feet of several residentially-zoned properties, it 
appears that the proposed business will benefit the area with appropriate 
restrictive conditions placed on the Alcoholic & Control License.2 

The conditions listed by Sergeant Griffin included "appropriate hours, no single sales ofbeer, 
malt beverages and/or wine coolers and floor space dedicated to refrigerate product" and a series 
of additional requirements?4 Further, Sergeant Griffin notified Mr. Dalla that the project will 
require a Conditional Use Perrnit and wrote: 

In accordance with Business and Professions Code, section 23958.4 your 
application is required to meet standards for public convenience and necessity. 
After consulting with the City of San Diego Development Services Department, I 
learned that your client will still need to obtain a Conditional Use Permit in order 
to conduct the type of business planned for this location?5 

Griffin concluded the letter by stating "your application for Public Convenience or Necessity has 
been approved."26 

Sh01tly thereafter, MD & CD, Inc. applied for a TyEe 20-0ff-Sale Beer and Wine with 
the Califomia Department of Alcoholic Beverage Control. 7 The license for Eduardo's Mercado 
is listed as pending as of 11 November 2011, according to the California Depa1iment of 
Alcoholic Beverage Control License Query System. 

Mr. Dallo continued to collect approvals from the San Diego Police Department. On 20 
March 2012, the San Diego Police Department issued a "Conditional Use Permit 
Recommendation" for Eduardo's Market. The permit recommendation noted the "number of 
alcohol licenses allowed" in the census tract was "4" and.the "number of alcohol licenses 

2 1 30 June 201 1 letter from Linda Grifftn, sergeant with the San Diego Police Department's Vice Admin Unit, 
to Mike Dallo, Subject: "Reference: PCN Application." (Exhibit 10) 
22 !d. (Exhibit I 0) 
23 /d. (Exhibit I 0) 
24 !d. (Exl1ibit 10) 
25 !d. (Exhibit 10) 
26 !d. (Exhibit 10) 
27 California Department of Alcoholic Beverage Control: MD & CD, Inc., DBA Eduardos Mercado.(Exhibit 
11) 
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existing" in the census tract was "4."28 In other words, at the time the San Diego Police 
Department issued recommendation for the conditional permit, the number of alcohol licenses 
existing was at its limit. The Police Deprutment also noted the "Crime Rate In This Census 
Tract" was "231. 7% more than the average crime rate in the City of San Diego." The 
recommendation also noted that an ru·ea is "Considered High Crime if [the Crime Rate] Exceeds 
120% of City-wide Average." Shockingly, in the form recommendation, the Police Department 
answered ''No" to the question: "Will this Business be detrimental to the public health, safety, 
and welfare of the community and City."29 

MEETINGS HELD THROUGH VARIOUS PLANNING GROUPS 

The So!!theastem San pi ego. Planning Group ("SSDPG") was the first public body that 
reviewed the issuance of a CUP and site development permit to Eduardo's for the sale of alcohol. 
The minutes of the 25 June 2012 meeting indicate that a presentation was provided to the 
SSDPG Board by "Attorney Shamoun." According to the meeting minutes, Mr. Shamoun told 
the Board: 

• "Markets over 15,000sf can bypass the Community Plan and get beer and wine 
licenses. This market is 12-13,000 sf ... 

• "In the community (Census Tract 39.02), there are 4liquor licenses, 3 markets 
and 1 gas station ... 

• "The satw-ation of liquor licenses in the area, we know, is an issue ... 
• "It will make the community a safer place ... "30 

The Project Committee Summary reflected the members of the committee's concem that the 
community is already "over-saturated with beer and wine licenses," that "[d]omestic violence is 
high in our area," and concem over "the at-risk youth and the availability of alcohol."31 The 
committee expressed concem that this was not the first application for alcohol at this location 
and that previous attempts were not successful.32 The committee pointed out that, "Saturation of 
licenses IS STILL A BASIS for denial by the ABC. ALSO, this is a high crime area (over 
120% of City-wide average)."33 Finally, the committee noted that the applicant, Eduardo's 
Marketplace, has provided nothing in writing to obligate them to the safety measures they have 
promised?4 Despite, these concerns, the committee 'recommended "to take the request to the full 
Planning Group with the Police Department Recommendation and guarantee of 
implementation. "35 

. : 

28 San Diego Police Department Conditional Use Pennit Recommendation for 3175 National Ave. San Diego. 
(Exhibit 12) 
29 ld. (Exhibit 12) 
30 Southeastern San Diego Planning Group (SSDPG) Project Committee Summa1y: June 25,2012-6 p.m. 
(Exhibit 13) 
31 Id. (Exhibit 13) 
32 ld. (Exhibit 13) 
33 Id. [emphasis original] (Exhibit 13) 
34 Id. (Exhibit 13) 
35 Id. (Exhibit 13) 

1 3 
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The Southeastern San Diego Planning Group (SSDPG) held a meeting on 9 July 2012 
where the CUP and site development permit were discussed? The Planning Group approved the 
permits by a vote of 5-4.37 The minutes are sparse on details and stated only: 

Presentation by applicant team. Family owned and managed grocery, one a series 
of facilities. Store includes a kitchen, bakery and 13,000+ SF grocery. Beer and 
wine sales will consist of less than 10% of the square footage. Motion to approve 
5/4/0.38 

Just days after the Planning Group approved the CUP and development petmit, Maria 
River9ll, chair of the So1f~byastem San p ie go PlJ}nning Qroup ~}l,bl]litte~ a COlp!Il!Jnity Plannin~ . 
Committee Distribution Form Part 2 to the San Diego City Development Services Department. 9 

The Form, dated 12 July 2012, does not included any of the recommendations that were included 
in the Southeastern San Diego Planning Group (SSDPG) listed in its meeting of25 June 2012. 

III. 
CITY OF SAN DIEGO HEARING OFFICER APPROVAL 

The issue of Eduardo's Market appeared before the City of San Diego Hearing Officer at 
the Hearing Officer Meeting of 10 October 2012.40 At the hearing, Chris Larson, hearing officer· 
for the City of San Diego Development Services Department approved the CUP and Site 
Development Permit to sell beer and wine in an existing market at 3175 National Avenue, San 
Diego. In approving the Conditional Use Permit and the Development Permit, the Hearing 
Officer relied on Report No. H0-12-078. The rep01t was authored by Tim Daly, development 
project manager for the Development Services Department (hereinafter refetTed to as the "Daly 
Rep01t.") 

In the Daly Report, Daly recommended that the Hearing Officer, Chris Larson, 
"APPROVE Conditional Use Petmit No. 952387 and Site Development Petmit No. 952388."41 

The Daly Report also stated "the Southeastern San Diego Community Planning Group voted 5-4-
0 recommending the project be approved. There were no additional comments or conditions 

36 Agenda of the 9 July 2012 meeting of the Southeastern San Diego Planning Group. The Agenda listed Tim 
Daly as the project manager at the City's Development Services Department. (Exhibit 14) 
37 Id. (Exhibit 14) 
38 Jd. (Exhibit 14) 
39 Community Planning Committee Distribution Form Prut 2 - City of San Diego Development Services: for 
Eduardo's Market, Project Number: 268446. The Community Planning Committee Distribution Form Part 2 states 
that the Applicant Name of the project is MD&CD, Inc. (Exhibit 15) 
4° City of San Diego Hearing Officer Docket for Hearing Officer Meeting, October 10, 2012, "Item - 6: 
Eduardo's- Project No. 268446." (Exhibit 6) 
4 1 I 0 October 2012, City of San Diego Development Services Department Report to the Hearing Officer, 
Report No. HO 12-078, Subject: Eduardo's Market- Project Number 268446. P. 1 of 5. (Exhibit 16) 

I .. 
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provided by the planning group. "42 Notably, the Daly Report did not include the list of nine 
concerns and recommendations of the Southeastem San Diego Planning Group ("SSDPG").43 

The Daly Report stated that the site of Eduardo's Market has a zoning designation of 
CSR-2 which "permits the retail sales of general merchandise and an alcoholic beverage outlet is 
permitted in the zone as a limited use . .. "44 The Daly Report clarified that the project required 
"two discretionary entitlements."45 

• "A Conditional Use Permit is required pursuant to the San Diego Municipal Code 
for alcohol sales on any site that does not comply with specific location criteria of 
the Land Development Code. "46 

• "Also, the Southeastem San Diego Planned District Ordinance requires a Site 
Development Permit for any new commercial development or use requiring a 
Conditional Use Pe1mit."47 

The Daly Report stated that Eduardo's Market is proposing the sale of beer and wine through a 
Type 20 Liquor License within the market.48 As the Daly Report stated, the SDMC defines 
alcohol beverage outlets as a limited use under SDMC sec. 141.0502(b) but cautions that outlets 
which don't comply with that section may still be granted the permit.s under SDMC sec. 
141.0502(c). Seeking to address these concerns, the Daly Report stated that SDMC section 
141.0502(b)(l) does not permit alcoholic beverage outlets by right and would require a CUP in 
different locations.49 

As stated in the Daly Report, SDMC sec. 141.0502(b)(1)(A) provides that "Alcoholic 
beverage outlets are not permitted in any of the following locations . . . Within a census tract, or 

42 Jd. (Exhibit 16) 
43 The list of concerns listed at the SDDPG Project Committee included: "(1) The conditions imposed by the 
Police Department are only suggestions. Even though the Applicant has assured us that they will go above and 
beyond any of these suggestions, they are asking us to accept their word. We have nothing in writing. (2) Concerned 
(sic) was expressed about the at-risk youth in the community and availability of alcohol. A remark was made that 
liquor can be acquired anywhere. (3) Traditionally, our community is over-saturated with beer and wine licenses. 
We do not support the sales of beer and wine. (4) There is a very high saturation of licenses for off-sale alcohol in 
our community. (5) Domestic violence is high in our area. (6) The Pblice Department rotates Vice staff every 6 
months, they may not be aware of the conditions in our community. We cannot suppott this because of the social 
implication to our community. (7) This is NOT the first time the owner of this site had asked for a license. They 
previous owner was not successful. (8) There were 3 comments of support and 3 comments for denial. (9) Saturation 
of licenses IS STILL A BASIS for denial by the ABC. ALSO, t his is a high crim e a rea (over 120% of City-wide 
average) This Census Tract's crime rate is 231.7%." (Exhibit 13) 
44 I 0 October 2012, City of San Diego Development Services Department Repott to the Hearing Officer, 
Report No. HO 12-078, Subject: Eduardo's Market - Project Number 268446. P. 2 of 5. (Exhibit 16) 
45 !d. (Exhibit 16) 
46 !d. (Exhibit 16) 
47 !d. (Exhibit 16) 
48 !d. (Exhibit 16) 
49 !d. (Exhibit 16) 
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within 600 feet of a Census Tract, where the general crime rate exceeds the citywide average 
general crime rate by more than 20 percent. 50 

The Daly Report stated the crime rate in the census tract where Eduardo's Market is 
locate, in Census Tract No. 39.02, has a reported "crime rate 231 percent higher than the 
citywide average based on the statistics provided by the San Diego Police Depruiment" and that 
a "Census Tract is considered to have 'high crime' if the crime rate exceeds 120 percent of the 
city-wide average. 51 The Daly Report concluded that these statistics require a CUP for the sale of 
alcohol. 52 

As stated in the Daly Repoti, SDMC sec. 141.0502(b )(1 )(B) provides that "Alcoholic 
beverage outlets are not permitted in any of the following locations ... Withirt a Census Tract, or 
within 600 feet of a Census Tract, where the ratio of alcoholic beverage outlets exceeds the 
standards established by the California Business and Professional Code Section 23958.4"53 

The Daly Report stated that currently four (4) alcohol permits exist within Census Tract 
No. 39.02 and that "based on the California Business and Professional ~sic) Code Section 
23958.4 permits a total of four (4) off-sale alcoholic beverage outlets." 4 The Daly Repori 
observed, based on the number of existing licenses, "a CUP would be required for the off-sale of 
alcoholic beverages based on this factm·. " 55 

• 

As stated in the Daly Report, SDMC sec. 141.0502(b)(1)(E) provides that "Alcoholic 
beverage outlets are not permitted in any of the following locations ... Within 100 feet of a 
residentially zoned property." 

Pertaining to this issue, the Daly Report observed, "The project city is within 100 feet of 
a residentially zoned property. "56 

In taking into account the requirements set forth in SDMC 141.0502(b)(1), the Daly 
Report stated: 

so 
SJ 

52 

SJ 

54 

ss 
56 

57 

[T]he project sight is within a Census Tract that: 1) is defined as having a high 
crime rate; 2) Is within a Census Tract that would become oversaturated; and 3) is 
within the 100 feet of residentially zoned propetty. Any one of these factors 
established the need for the Conditional Use Permit. 57 

Jd. (Exhibit 16) 
ld (Exhibit 16) 
Jd. (Exhibit 16) 
Jd at p. 3 of 5. (Exhibit 16) 
ld. (Exhibit 16) 
Jd. (Exhibit 16) 
Jd (Exhibit 16) 
Jd. (Exhibit 16) 
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In the "Analysis" section of the Daly Report, the recommendation is based almost 
entirely on the idea that because there is an existing market, the sale of beer would not have a 
detrimental impact on the community. Specifically, the Daly Report stated: 

The staff recommendation to support the project relies on the fact that the primary 
use of the site is a supermarket and the sale of beer and wine is an accessory to 
that use. The property is part of the commercial node serving the community and 
would be consistent with the land use designation on the site. Therefore, the 
additional of beer and wine for off-site consumption should not adversely impact 
the community. 58 

Again, it appears the staff recommendation in the Daly Repmt i$ baseg op. the premise that 
because the sale of alcohol is not the primary business purpose of the market, then it will not 
have a negative impact on the community. 

The Daly Repmt stated, "both the staff and the Police Department concluded that if the 
permit were appropriately conditioned, the proposed alcohol sales would not have a negative 
impact on the surrounding neighborhood. 59 The following conditions were included in the Daly 
Report: 

• Regulate adve1tising60 

• Provide for a well-lighted, cleaner site and prohibit specific on-site activities with 
the objective of reducing the likelihood ofloitering and other criminal activity on 
the property, 

• Provide an opportunity for the San Diego Police Department to petition the State 
Department of Alcohol Beverage Control (ABC) to include enforceable 
conditions regulating the ~pe, size, quantities and alcoholic content (proof by 
volume) of the beverages. 1 

· 

The Daly Repmt also included a series of prohibitions: 

• No pinball games or arcade-style video and electronic games, or coin-operated 
amusement machines on the premises; 

• No exterior or interior public pay phones on the premises, on adjacent sidewalks, 
or areas under the control of the owner or operator 

• Advertising would be limited to interior signs only and 'No Loitering' signs 
would be required to be prominently displayed on the premises;62 

The Daly Repo1t concluded, "City staff supports the request for a Conditional Use Pe1mit for the 
limited use and conditional sale of beer and wine. Permit conditions have been added to this 

58 

59 

60 

6 1 

62 

!d. (Exhibit 16) 
!d. (Exhibit 16) 
ld. (Exhibit 16) 
ld. at p. 4 of5. (Exhibit 16) 
Jd. (Exhibit 16) 
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discretionary permit that would assure that the business would be a cohesive element of the 
neighborhood and would not be detrimental to the public health safety and welfare of the 
coffimunity. "63 

IV. 
GROUNDS FOR APPEAL 

Applicant failed to show the project will not be detrimental to the public, health, safety 
and welfare sufficient to overcome the limitations of SDMC sec. 141.0502. 

As stated above, the Daly Rep01t stated that SDMC sec. 141 .0502(b)(1) specifically 
provides that "Alcoholic beverage outlets .are not permitted in any of the following locations ... 
Within a census tract, or within 600 feet of a census tract, where the general crime rate exceeds 
the citywide average by more than 20 percent." 

The Daly Repo1t and the Hearing Officer approval of the CUP "relies on the fact that the 
primary use of the site is a supermarket and the sale of beer and wine is an accessory to that 
use."64 The Daly Rep01t and Hearing Officer simply conclude, "[t]herefore the addition of beer 
and wine for off-site consumption should not adversely impact the community." 

This reasoning is bare of any supp01t to meet the requirements of SDMC sec. 126.0305 
which requires a showing that "the proposed development will not be detrimental to the public 
health, safety, and welfare." 

What's more, the Hearing Officer at the 10 October 2012 meeting heard testimony from 
more than 20 community representatives who stated concern that the crime rate in the 
neighborhood is 231 percent higher than the citywide average based on the statistics provided by 
the San Diego Police Department.65 

. 

Community members in a prior community meeting also expressed concerns that more 
liquor licenses in the community would be detrimental to the public health, safety, and welfare 
because of problems that stern from the easier availability of alcohol. Specifically, the 
Southeastern San Diego Planning Group listed the following concerns in the Projects Committee 
Summary: "(1) The conditions imposed by the Police Department are only suggestions. Even 
though the Applicant has assured us that they will go apove and beyond any of these suggestions, 
they are asking us to accept their word. We have nothing. in writing. (2) Concerned (sic) was 
expressed about the at-risk youth in the community and availability of alcohol. A remark was 
made that liquor can be acquired anywhere. (3) Traditionally, our community is over-saturated 
with beer and wine licenses. We do not supp01t the sales of beer and wine. ( 4) There is a very 
high saturation of licenses for off-sale alcohol in our community. (5) Domestic violence is high 
in our area. (6) The Police Depmtment rotates Vice staff every 6 months, they may not be aware 
of the conditions in our community. We cannot supp01t this because of the social implication to 

63 

64 

65 

Jd. (Exhibit 16) 
ld. (Exhibit 16) 
Hall, Matthew, T., "Liquor license request stirs up anger," UT San Diego, I 0 October 2012. (Exhibit 17) 
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our community. (7) This is NOT the fust time the owner of this site had asked for a license. 
These previous owner was not successful. (8) There were 3 comments of support and 3 
comments for denial. (9) Saturation of licenses IS STILL A BASIS for denial by the ABC. 
ALSO, this is a ~igb crime area (over 120% of City-wide average) This Census Tract's crime 
rate is 231.7%."6 

Further, Applicant failed to show the project will not be detrimental to the public, health, 
safety and welfare sufficient to overcome the limitation of alcoholic beverage outlets within a 
Census Tract, or within 600 feet of a Census Tract, where the ratio of alcoholic beverage outlets 
exceeds the standards established by the Califmnia Business and professional Code Section 
23958.4. 

As stated above, the Daly Report stated, "both the staff and the Police Department 
concluded that if the permit were appropriately conditioned, the proposed alcohol sales would 
not have a negative impact on the sunounding neighborhood.67 The following conditions were 
included in the Daly Report: 

• Regulate advertising68 

• Provide for a well-lighted, cleaner site and prohibit specific ~n-site activities with 
the objective of reducing the likelihood ofloitering and other criminal activity on 
the property, 

• Provide an opportunity for the San Diego Police Department to petition the State 
Department of Alcohol Beverage Control (ABC) to include enforceable 
conditions regulating the tlspe, size, quantities and alcoholic content (proof by 
volume) of the beverages. 9 

The Daly Report also included a series of prohibitions: 

• No pinball games or arcade-style video and electronic games, or coin-operated 
amusement machines on the premises; 

• No exterior or interior public pay phones on the premises, on adjacent sidewalks, 
or areas under the control of the owner or operator 

• Advertising would be limited to interior signs only and 'No Loitering' signs 
would be required to be prominently displayed on the premises; 70 

The Daly Reports failed to show any nexus to how these conditions would meet the standards set 
forth in SDMC sec. 126.0305 in the Daly Repmt's conclusion which stated, "Permit conditions 
have been added to this discretionary permit that would assure that the business would be a 

66 Southeastern San Diego Platming Group (SSDPG) Project Committee Summary: June 25,2012-6 p.m. 
(Exhibit 13) 
67 10 October 2012, City of San Diego Development Services Department Report to the Hearing Officer, 
Report No. HO 12-078, Subject: Eduardo's Market - Project Number 268446. P. 4 of 5. (Exhibit 16) 
68 Jd. (Exhibit 16) 
69 Jd. at p. 4 of5. (Exhibit 16) 
70 Jd. (Exhibit 16) 
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cohesive element of the neighborhood and would not be detrimental to the public health, safety 
and welfare of the community." 

None of the community concems about neighborhood violence, the ease of accessibility 
to alcohol to minors and adults, and the high rates of domestic violence were raised or addressed 
in the materials that the Hearing Officer relied upon. The Daly Repmt and the Hearing Officer 
failed to make the proper showing that the community, in terms of these concerns, would not be 
affected by the issuance of another liquor license in this community. 

Further, the Hearing Officer appeared to ignore the concerns of the community as 
communicated in the PowerPoint presentation given at the meeting. Specifically, the PowerPoint 
addressed the amount of liquor licenses present in the cenS\lS tr~ct and .stated, "CT J 9:.02 is 
already overconcentrated (sic)- ABC website shows 5 active licenses, not 4 as stated in the the 
repmt."71 The report also points out: "High Crime- CT 39.02 has a crime rate that is 231% of 
the City Average," the store is "Adjacent [to] residential use," and there is "School within 1000 
feet."72 These concerns were not even addressed by any evidentiary, factual, or testimonial 
information. 

The Hearing Officer further ignored information presented in the PowerPoint which 
showed that more than one quruier of the crimes committed within a 1 mile radius of 3175 
National Avenue is alcohol and dmg related crimes.73 The following infonnation was provided: 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

71 PowerPoint, "Eduardo's Market - 3175 National Ave., San Diego CA- CUP/SDP for Off-Site Beer and 
Wine - October 10, 2012" p. 3. (Exhibit 18) 
72 !d. (Exhibit 18) 
73 Jd at p. 6. (Exhibit 18) 
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Crime Type Summary c -

I 

·. 
~ 

Type of Crime - ~ 

Number of . 
Instan·ces : . . ' .. . 

Drugs/ Alcohol Violations 162 
Motor Vehicle Theft 86 
Assault 84 
Theft/Larceny 48 
Vandalism 37 
Vehicle Break-In/Theft 33 
Burglary 33 
DUI 28 
Robbery 26 
Sex Crimes 25 
Fraud 17 
Weapons 10 
Arson 2 
Homicide 1''1 

The infmmation in the table - which was presented to the Hearing Officer - illustrates that 
nearly 30 percent of all crime that occurs within a one mile radius of applicant store are 
drug/alcohol related crimes. About 5 percent of all crimes were driving under the influence 
arrests. The report presented to the Hearing Officer stated: "Finding B - Alcohol sales are 
detrimental to Health, Safety and Welfare."75 

Since the approval of the Conditional Use Permit by the Hearing Qfficer from City of 
San Diego Development Services Depmtment on 10 October 2012, more than 176 members of 
the community have signed a petition which stated: 

74 

75 

Statement in opposition to a Type 20 Beer and Wine License for Proposed 
Eduardo's at 3175 National Avenue San Diego CA 92113 

As residents, community members and business 9wners in San Diego, we take 
pride in a safe, friendly, community oriented neighborhood and we believe the 
proliferation of stores selling beer and wine, jeopardizes the health, safety and 
welfare or our citizens, om youth and community at large. We, the undersigned, 
are asking for yom support in our effmts to protect our children and families and 
to preserve our quality of life in San Diego. Specifically, we request your serious 
consideration to deny the request of the proposed type 20 Beer and Wine 
application for 317 5 National A venue San Diego CA 92113. This proposed retail 
outlet is not compatible with neighborhood character. The proposed store is 

!d. (Exhibit 18) 
!d. at p. 7. (Exhibit 18) 
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located near youth sensitive area, residential areas, next to an apartment unit and 
near a church and other facilities serving young people. There are two liquor 
stores in each corner selling beer and wine in the immediate area, including one 
located across the street from the proposed location. Other nearby businesses 
already sell similar goods and services, therefore, this beer license application is 
not needed for public convenience and necessity. 76 

Meanwhile, members of the community are currently working to plan a "safe passage" for young 
members of the community on the very street that Eduardo's Marketplace is seeking the CUP in 
order to sell alcoholic beverages. A Safe Passage, coordinates with school security officers, city 
police and firefighters, but employs parents and neighborhood residents to canvass the 
neighborhood. 

v. 
CONCLUSION 

For the foregoing reasons, the Hearing Officer did not have sufficient evidentiary or 
factual support to show that the "proposed development will not be detrimental to the public 
health, safety, and welfare. 

Christopher S. Morris, Esq. 

76 See 174 signed "Statement of Opposition to a Type 20 Beer and Wine License for Proposed Eduardo's at 
3175 National Avenue San Diego CA 92113. '(Exhibit 19) 




