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Re: Chay Mesa Community Plan UpdateTarrey Pines Bank

Dear Mr. Fulton:

My name is John Ponder. | am a pariner in the law firm of Sheppard Mullin Richter & Hampton
LLP (Sheppard Mullin} and a member of the Real Estate, Land Use, Natural Resources and
Environmental Practice Group (Practice Group) in the San Diego office. Sheppard Mullin is a
full-service law firm with ower 600 attorneys in 14 offices. The Practice Group has
approximately 87 attorneys with 10 attorneys in San Diego, including myself. We represent
numerous residential, industrial and commercial real estate developers processing projects in
the City of San Diego (City).

On behalf of Sheppard Mullin and myself, | would like fo congratulate you on your recent
appeintment as Planning Director (Planning and Meighborhood Restoration Department).
Clearly, Mayor Filner made a wise choce when you were selectad. Our Practice Group looks
forward to working with you in the future, and we are always available to provide Input on
planning mssues in the City.

| am writing to you on behalf of our client, \Western Alliance Bancorporation, owner of the La
Media property (Property), a 51.1-acre undeveloped site located at the southeastern comer of
Otay Mesa Road and La Media Road in the Otay Mesa Community Planning Area at 8420
Airway Road (APN 646-121-32000). Western Alliance Bancorporation is affiliated with San
Diego's local financial institution, Torrey Pines Bank.,

The currant land use designation for the property is Specialized Commercial, and the current
zoning designation is Otay Mesa Development Districl: Commercial Subdistrict. The Otay Mesa
Community Plan Update (OMCFU) proposes to redesignate the land use to “Industrial-
international Business and Trade® and "Business Park-Office Parmitted.” Tamey Pines has
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opposed this redasignation for the past three years. Below is some background information
regarding the land use designation in the OMCPL.

On August 8, 2012, the City approved a Tentative Map Waiver (Map Waiver) and Site
Development Permit (SDP) (Project No, 189428) to subdivide the Property into two separate
fegal lots. The Map Waiver and SDP were required because the Property was bisected by the
creation of State Route 905 in 2006 by the State of California. The bisect caused the single
parcel fo have the appearance and poteniial funclion of lwo separate lols, However, in order fo
convey the Property as two separate |ots and to investigate the potential for fulure development,
a subdivision was required. The application for the Map Waiver and S0P were desmed
complate on December 21, 2008,

The findings for the Map Waiver and S0P determined that the project was consistent with the
policias, goals and objectives of the applicable land use plan. Specifically, the findings
concluded that the Otay Mesa Community Plan designates the site for specialized commercial
purposes and allows the creation of such lots consistent with the size and frontage allowed by
the underlying Zone.

The Conditicns of Approval for the Map Waiver and SDP provided that no development activity
shall occur until a new project-specific Site Development Permit (and any other required
pemits) has been obtained as required by the San Diego Municipal Code. As a resull, Torrey
Pines has assembled a development team and is preparing a project-specific application for an
approximately 130,000 SF commercial development on the north parcel and approximately
252.000 SF commercial development on the south parcel (Project). The application is
aniicipated to be submitied on August 1, 2013

In October 2010, the City issuved a Motice of Preparation for the Draft Programmatic
Enwironmental [mpact Report for the OMCPU. A meeting was held on October 28, 2010 to
discuss Torrey Pines' objection to the proposed land use designations. In attendance were City
staff members Bill Anderson (Director of Planning), Theresa Millette (Senior Planner), Mary
Wright (Deputy Director of the Planning Division), and Tomey Fines representatives Anne Marie
Berg, Rob Hixson, and John Ponder. It is the recollection of Bill Andersen and myself that
during that meeling, the City agreed that if Torrey Pines perfformed a traffic analysis thal showed
no impact on the OMCPU road classifications and that such analysis would not delay
preparation of the OMCPLU, the City would agree to retain a commercial land use designation for
the Property. (See Exhibit A, Correspondence between John Ponder and Bill Anderson.)

Tarrey Pines then sent a comment letfer to the City on November 1, 2010, explaining its
concerns regarding the proposed land use designations and requesting that the EIR's project
description describe the Property with @ commercial land use designation, (See Exhibit B,
November 2010 Sheppard Mullin Letter to T. Millette.) The City did not amend the project
descriplion pursusnt to Torrey Pines' request.

The benefits to the community of maintaining the curent commercial designation have been
recognized by tha Olay Mesa Community Planning Group (Planning Group). On April 20, 2011,
the Planning Group unanimously passed a motion to support the current commercial
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designation of the Property, and not the designations as proposed by the OMCPU, contingent
on the landowner agreeing to address traffic issues.

On August 17, 2011, Tormey Pines sent the Cily a comment |etter on the draft OMCPU, which
designated the Property as International Business and Trade, rather than Commercial. (See
Exhibit C, August 2011 Sheppard Mullin Letter to T. Millette.) In that letter, Torrey Pines
explained the fiscal benefits of refaining the commercial designation, expressed concerms
regarding spot zoning, and reminded the City that the Otay Mesa Planning Group supports a
commercial designation. Tommey Pines also sngaged a traffic consultant, Urban Systems
Associates, Inc., to prepare traffic forecasts and analysis to address the City's concems
regarding traffic. (Sea Exhibit D, Urban Systems Traffic Reports.) Those reports showed no
impact on the OMCPU road classifications from a commercial designation at the Property.

The City provided its responge in a letter dated September 30, 2011. (See Exhibit E, DSD
Letter to J. Ponder.) Also, Kelly Broughton left a voice message for me on November 3, 2011,
{See Exhibil F, Broughion Message for J, Ponder.}

In those communications, the City expressed only three remaining concerns, which are:

1. Designating the Property as commercial would frigger an "overabundance” of
commercial beyond the market analysis parformed for the Update;

2. The potential for limited access along Otay Mesa Road and the northern half of La
Madia Read would affect the viability of commercial development; and

a The potential for a conflict between truck routes near the Propery and commercial
vehicle trips.

On January 12, 2012, | corresponded with Bill Anderson about the October 28, 2010 meeting.
in a phone call to me on January 12, 2012, Bill Anderson confirmed that it was his recollection
that at the October 28, 2010 meeting the City agreed that if Tomey Pines performed a traffic
analysis and | demonstrated that leaving the property as commercial would not result in the
need for re-classification of any roadways in the OMCPU cr delay the OMCPU, the City would
|laave the property designated as commercial in the next draft of the OMCPU.

Tarray Pines then worked diligently to schedule a meating with Kelly Broughton. | attempted to
schedule a maating with Mr. Broughton to discuss this issue on four occasions in 2012 -
January 15, February 6 March 5, and March 26. | received no response. (See Exhibit G,
Emails to Broughton.) On May 22, 2013, Kelly Broughton confirmed in a conversation with me
that Torrey Pines had met the traffic analysis conditions given by the City in the October 28,
2010 meeting for allowing the commercial designation and also stated that if an application for
development of a commercial use was submitted and deemed complete prior to the adoplion of
the OMCPU, the City would have no aiternative but 1o allow the commercial use 1o continue.

Attached i3 a memo which summarizes several technical, practical, and legal issues perfaining
to the OMCPLU redesignation of the Property which you may find of use in your consideration of
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the land use designation issues. (See Exhibit H, Memorandum.) Also attached is a timeline of
events for the Torrey Pines property, which may also be helpful (See Exhibit [, Timeline for
Torrey Pines Project.)

As [ balieve you will discover from reviewing the attached documents, this is one of the most
egregious issues | have been involved with the City. My client has spent countiess howrs and
incurred significant expense to satisfy conditions imposed by DSD to allow the Property to retain
the commercial land use designation. The failure of the City to abide by its representations has
jaopardized the development and sale of the Property,

Please accept my apology for the length of this letter and volume of documents | am providing
you. Unfortunataly, this issue has fesiered for years and with the imminent publication of the
OMCPU and Environmeantal Impact Repor, it is imperative that the matter be timely addressad
and resolved,

Thank you for your consideration of this issue, | would be happy to meet with you to discuss
this issue or provide any additional information, | lock forward to hearing from you.

Sincerely,
= .

John E. Ponder
for SHEPPARD, MULLIN, RICHTER & HAMPTOM LLP

SMRH 408556124 .2
ec Tom Tomlinson, Theresa Millstte, Anne Marie Berg, Mark Rowson, Ted Shaw

Enclosures;
Exhibit A, Correspondence between John Ponder and Bill Anderson
Exhibit B, Movember 2010 Sheppard Mullin Letter to T. Millette
Exhibit C, August 2011 Sheppard Mullin Letter to T. Millatte
Exhibit D, Urban Systems Traffic Rapors
Exhibit E, DSD Letter to J. Ponder
Exhibit F, Broughton Message for J. Ponder
Exhibit 3, Emails {o Broughton
Exhibit H, Memorandum
Exhibit I, Timeline for Torrey Pines Project
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From; John Ponder
Sent: Tuesday, July 09, 2013 4:07 PM
To: Suzy Thayer
Subject: FW: Torrey Pines Bank/Former Integral Property

Bil! Anderson email or correspondence

From: John Ponder

Sent: Thursday, lanuary 12, 2012 1:43 PM

To: Willlam Anderson (william.anderson 3Eaecom.com)
Subject: Torrey Pines Bank/Former Integral Property

I hope you are well and enjoying working back in the private secior. AECOM s a graal frm and we are working with them
on solar projects in iImperial Valiey.

You may recall that the OMCPU proposed changing the Torrey Pines property from a land use designation of commercial
to industrial. Torrey Pines has objected o the proposed change and as a resull, a meeting was heid at tha City on
10V2BM 0 to address Torrey Pines objectan. Yoy, Kelly, Theresa, Mary and traffic staff all attended tha meeling. Anne
Marie Barg, Rob Hixson and mysalf attanded on behalf of Tarey Pings. After much discussion, it I8 our recolisction thaf i
was agread that Torrey Pines should immediately perform a traffic analysis 1o demonstrate thal leaving the property as
commercial would not result in the need for re-clessification of any roadways in the OCMPUL If the traffic analysis could
demonstrate this to the satisfaciion of the City, the next draft update of the plan would leave the propery designated for
commarcial use. Kelly added another condifion that the reversion to commercial could not delay the OMCPU. The City
then suggested and we agreed 1o retain Sam Kab of Urban Systems to perform the analysis because he was familiar with
the OMCPLU Faffic analysis and could perform the analysis in a8 tmely manner.

After several submitials of the traffic analysis, Kelly was convingced that leaving the use as commercial would not not resulf
in re-classifications of roadways in the OMCPU and in fact, because of sireel A bisecting the project, would reduce
community fraffic impacts. When he communicated this finding to stalf, he was informed that staff il had Iszues with
leaving the land use designalion as commerdial | reminded Kelly of our understanding from the 1002810 meeting and he
said he would hanor thal understandang If you would confirm that it was also your undersianding as a result of the
meating.

| apologize for placing this burden on you but it is very important to Torrey Pines. | am at a loss fo understand staff's
hesitancy because we have satisfied the conditions for leaving the property as commercial, |f this was not the
understanding, why would we have retained Sam Kab and spent thowsands of dollars for the fraffic analysls?

I thought H was best to provide you with the briel summary above before caling you to give you time 1o reflect on the
meeting. | would [Hke 1o discuss this with you either lomorrow or Monday 85 we are anxous o resolve the ssue. Thank
you for taking the time o consider this request

Again, | apologize for dragging you back inta Clty business

John

John E. Ponder, Esg.
Sheppard Mullin Richter & Hampton LLP
£19-338-5646 Direct
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Movember 1, 2010

VidA E-MAIL AND U.S. MAIL

Myra Herrmann Theresa Millette
Senior Environmental Planner Senior Planner
City of San Diego Development Services City of San Diego Planning and Community
Department Investment Department
1222 First Avenue, MS #50] 202 C Street, M5 5A,
San Diego, CA 92101 San Diego, CA 92101
Re:

Dear Ms. Herrman and Millette:

On behalf of our client, Western Alliance Bancorporation, owner of the La Media
property ("La Media"), an approximately 51.1-acre undeveloped site located at the southeastemn
comer of Otay Mesa Road and La Media Road in the Otay Mesa Community Planning Area at
B420 Airway Road (APN 646-121-3200), we appreciate the opportunity to provide input on the
scope and content of the proposed Program Environmental Impact Report ("PEIR") for the Otay
Mesa Community Plan Update (Project Mo, 30330) ("OMCPU" or "Project™)). Western Alliance
Bancorporation is affiliated with San Diego's local financial institution, Torrey Pines Bank. The
Motice of Preparation (“NOP™) announces that the City of San Diego will be the lead agency for

tion of a PEIR in connection with major revisions to the land use designations for what
allegedly has developed among the City staff as a "consensus scenano” for the OMCPL.

The PEIR iz intended to satisfy the requirements of the California Environmental
Quality Act ("CEQA"). CEQA Guidelines § 15083 encourages the lead agency through the
scoping process to consult directly with any person or organization it believes will be concerned
with the environmental effects of a project because "many public agencies have found that early
consultation solves many potential problems that would arise in more serious forms later in the
review process.” (14 Cal. Code Regs. § 15083,) In addition, *Scoping has been helpful w
agencies identifying the range of actions, alternatives, mitigation measures, and significant
effects 1o be analyzed in depth in an EIR &nd in eliminsting from detailed study issues found not
to be important. Scoping has been found to be an effective way to bring together and resolve
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concems of ... the proponent of the action, and other interested persons including those who
might not be in accord on environmental grounds.” (14 Cal. Code Regs. 15083(a),(b).)

Our foremost goal is to ensure that Otay Mesa grows into 8 comprehensively
planned community with a high quality of life. To that end, we have been monitoring the Project
closely for years and in the spint of avoiding potential problems that can arise later in the review
pprmusf we submit this letter offering constructive comments thet could be used to improve the

EIR.

[. General Comments

A. Project Description

Our primary concemn is that the OMCPU project description should describe the
La Media property with a commercial land use designation for public policy, fiscal, and fairness
and legal reasons.

From e faimess and legal perspective, the La Media project has been in the City's
regulatory pipeline for nearly a year with investor funds and City staff working towards the
requirements for a project approval under the assumption that commercial use would
predominate the project site. The site has been designated for commercial use in the Otay Mesa
Community Plen since ot least 1981, Both the 3B and 4B scenarios depicted on the Cliy's
website in Apnl 2009 proposed to retain commercial use on the northemn portion of the property,
with either Village Community or Intemnational Business and Trade ("IBT™) uses on the southern
portion of the property. Yet, the NOP's “consensus scenario™ project description now eliminates
all commercial and Village Community and proposes IBT for the entire property. The City
deemed the La Media project complete on December 21, 2009. For fairness and legal reasons,
after the project application is deemed complete, the City typically does not change the
development rules, regulation and policies for projects, including land use designations, in the
regulatory pipeline unless it would place residents in a condition dangerous to their health or
safety. The Government Code allows the City to apply new rules when, at the time of the
application, the City (1) initiated procesdings for a development rule change by way of
ordinance, resolution, or motion; and (2) published notice in accordance with Government Code
§ 65090 notice procedures that containg a description sufficient to notify the public of the nalure
of the prapased change in the applicable general or specific plans, or zoning or subdivision
ordinances. Gov't Code § 66474.2(b)). In this case, while the fact of a pending OMCPU has
generally been known to developers in Otay Mesa, it cannol be said that developers had any
notice that the nature of the OMCPU's deseription of the La Media property would be to
eliminate all commercial uses that had existed since the 1981 Otay Mesa Community Plan and
remained the predominate use in the April 2009 3B and 4B scenarios. Whether on legal or
simply faimess grounds, we urge the City to adopt a project description that restores the La
Media project's commercial land use desi gnation.
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There are also policy reasons to correct the project description. Per our previous
discussions with the City, we are aware of the City's concerns regarding traffic conditions on
Otay Mesa Road. However, retaining the La Media site as commercial will not change the
proposed OMCPLU’s level of service on Otay Mesa Road and would not appear to trigger
significant delays. The site will have access from Otay Mesa Road and Caltrans has
conditionally approved aceess from La Media Road. Therefore, the site is convenient for
shoppers and supports transit development.

From a fiscal perspective, the benefits to the City of restoring the La Media
project’s commercial designation are supported by the City's past studies. The adopted
community plan proposes 457 acres of cormmercial, but the consensus scenario only proposes
320 acres of commercial. The Fiscal Impact Analysis of Otay Mesa Community Plan Update
(ERA 2007) analyzed the net fiscal impacts of three OMCPU scenarios. Scenario 1, with 512
acres of commercial, netted the highest annual returns for the City with $19.1 million. Scenario
2, with 400 acres of commercial, netted $17.5 million annually. As ERA explains, “Scenario 1's
anticipated sales tax, property tax, and transient occupancy tax receipts help to generale the
highest revenues of all the scenarios.” (ERA at p. 7) “With the greatest proportion of residential
and office development, Scenario 2 generates the most property taxes 8t buildouwt, but also the
highest expenditures. Though the greatest number of new residents is anticipated in Scenario 2,
this alternative has subsiantiaily fower retail space than the other scenarios and produces less
sales rax” (ERA at p. 7.) Inother words, if the City had increased adopted commercial acres
from 457 to 512, the City would net higher annual revenues. The loss of sales taxes from
reducing the commercial acres from 457 1o 400 acres reduces the City's net revenues by $1.6
million. Yet the consensus scenario proposes to do more fiscal harm to the City by further
reducing commercial acres to 320. Therefore, restoring the commercial use to the La Media
project would appear to be wise fiscal policy for the City, particularly where the project would
not cause significant new delays on Otay Mesa Road or La Media beyond which is currently
anticipated under the existing Otay Mesa Community Plan or the proposed OMCPU consensus
SCenario.

The alternatives analysis must fulfill CEQA’s mandate to examine a “reasonable
rmgu nf alternatives simed at avoiding or reducing the significant impacts of the proposed
project.’ Please ensure that the PEIR does not improperly constrain the range of alternatives by
eliminating options thet would provide substantial reductions in the impacts of the Project or
better achieve a consensus for landuse designations within the Otay Mesa Community Planning
Area. For example, the PEIR should consider alternatives that would provide better locations for

' 14 Cal. Code Regs. § 13126.6.
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the DHEPU'& commercial land use designations, which would substantially lessen the Project’s
Fmpacts.

Even if the City is intent on reducing commercial acres in Otay Mesa, the
distribution of commercial acres does not reflect the community input the City sought. The
consensus 3B scenario upzones industrial property to add commercial acres farther to east rather
than retaining commercial acres, such es the La Media project ideally located at the 205 /
LaMedia interchange. With the supporting residential base for Otay Mesa's commercial uses in
the western part of Otay Mesa, moving commercial farther to the industrialized eastern part of
Cray Mesa seems a misallocation of land uses, especially when the industrialize eastern part of
Ciay Mesa are already scheduled to be served by the commercial core at the port of entry.

This shifting of commercial to the east is also antithetical to the NOP"s stated
project feature to designate a corridor of Business Park industrial uses along SR-905. Under the
consensus 3B scenano, this is achieved for most of the SR-9035 until La Media road, where the
scenario shifts to a leapfrog of industrial and commercial use pattern that leaves the La Media
project an island of industrial within the linear corridor surmounded by commercial on either side,
instead of a true commercial core. This island land use designation is typically discouraged as a
form of spot zoning.

As such, if the City does not change the project description to include the La
Media property with a commercial designation, we respectfully submit that a reasonable range of
alternatives for the PEIR. must include a “non-leapfrog alternative™ identical to the proposed
consensus 3B scenano with the La Media project retaining its commercial designation.

The City correctly notes that the Mo Project Altemative is required by CEQA. It
often serves to aid the decision-maker in understanding the environmental impacts of not moving
forwerd with the project and what impacts may occur if development procesds under exiting
plans (ie. The 1981 Otay Mesa Community Plan).

The No Project Alternative would analyze a continuation of existing conditions
including the La Media property as a commercial land use. However, in order to comply with
CEQA's goal of providing information to decision-makers and the public concerning the
potential environmental effects of proposed activities (14 Cal. Code Regs. 15002(8)(2)-(3)), the
continued commercial use of La Media property must be analyzed in conjunction with the other

? pub. Res. Code £ 21001(g); see also See Laurel Helghts Improvement A2 v Regeats of Univ, of Cal. {1988) 47
Cal.3d 376, 403 {moting that EIR, which stated that no feasible aliernative sites were avadiable for
relocation of univessity Facilities ciher than st o owned, did mot assesa possibility of expanding or
remodeling other fiscilities or possibility of purchasing or leasing other facilities).
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proposed uses depicted in the consensus scenaro, Failure to do so will not fairly disclose the
potential effects and benefits of continuing the commercial use on the site.

The PEIR. must analyze both the Project’s direct and cumulative i mpaum Failing
to do so would constitute & form of “piecemealing” which would vielate CEQA.* “Under
CEQA, Ihl.*-ngnmy must consider the cumulative environmental effects of its action before a
project gains imeversible mmrmnnn ** The cumulative impacts analysis should also consider

the impacts of past projects.®
E. The PEIR Should Fully Analyze the Project’s Indirect and Displacement Impacts

CEQA requires lead agencies to consider indirect impacts from a project.’
"Direct and indirect mg:mﬁ::lnt effects of the project on the environment shall be clearly
identified and described, giving due consideration to both the short-term and long-term effects.”
An indirect environmental impact is a change in the physical environment that is not
mruudulely related to the project but that is caused md::ﬁ.dy by the project, occurs later in time,
or is farther removed in distance than direct effects. * Additionally, CEQA requires analym!. of
whether a lead agency's action results in the displacement of development 1o other areas. b

Maoreover, to satisfy the informational requirements of CEQA,'" the PEIR must
analyze all reasonably foreseeable impacts.'® Failing to analyze reasonable foreseeable impacts

" 14 Cal, Code Regs. 8 15126.2(a), 15130.

* Sew Orinda Ass'n v, Bd of Bupervisors (1986) 182 Cal App.3d 1145, 1171; see also Las Firgenes Homeowners
Federation, Inc. v. County of Las Angeles (1986) 177 Cal. App.3d 300, 305.

* Ciry of Antioeh v. City Counsel {1986) 187 Cal App.3d 1325, 1333,

¥ See Emvirpnmental Protection & Information Center v. Colifornia Depi. of Ferestry and Fire Protection (2008) 44
Cal.dik 459, 521,

! Stamisiaws Audubon Soc'y, Inc. v County of Stanislous { 1995) 33 Cal App.4th 144 (EIR required for golf course
project because sdverse bmpacts would result indirectly from later residential develogment that mighi be

sitrecied fo ares by development of golf course).
* 14 Cal Code Rega § 15126.2(a).
¥ 14 Cal Code Regs §§ 15064(d)(2), 15338(a)(2).
"™ Muzzy Raneh Co. v. Solane Couwnty Airport Land Use Corm's (2007) 41 Cabdth 372, 383

" 1t in noteworthy that when the informational requirsments of CEQA are not complied with, an agency fails o
proceed in & “‘manner required by law,” and hes therefore abused its discretion. (Pub. Resources Code, §
21188.5; see slso County of Amador v. Bl Dorado County Water Agency (199%) 76 Cal. App 4th 1428
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eviscerates one of CEQA'S prime purposes, to have, “at the earliest feasible time, project
SPOTSOTS | mmrpnm:e environmental considerations into project concepfualization, design,
and pllnrung. 3

Moreover, analysis of indirect and displacement impacts should not be deferred.
If the PEIR does not consider the potentially significant impacts induced by, or indirectly caused
bry, approval of the Project, the PEIR would impermissibly segment the whole of the project.’

G. Land Use

The PEIP. s land use analysis should also consider the “transformation™ impacts
caitsed by l.haPrqln:L' This analysis must address the direct, indirect, and cumulative impacts
caused by adding commercial to areas curmrently designated industrial. Because the Project
would eliminate the current industrial designation on certain parcels, the ﬂmmﬂ Plan requires
an analysis of whether the property could still feasibly support industrial uses.' There are
potentially significant land use and other environmental impacts resulting from the Project’s
transformational aspects that should be evaluated in the PEIR.

Please address all impacts of the Project on the General Plan including addressing
section EP-L-2, which states: “Prepare a Community and Economic Benefit Assessment (CEBA)
process focusing on economic and fiscal impact information for significant community plan
amendments involving land use or intensity revisions. A determination of whether a CEBA is
required for community plan amendments will be made when the community plan is initiated.”"
The Project is a significant land use and intensity revision as defined in the General Plan,
requiring preparation of a CEBA. The City's preparation of a CEBA in 2007 analyzed different
scenarios that the proposed consensus 3B scenario. As discussed above, the consensus JB
scenario appears to dramatically depart from the commercial acreage levels in the 2007 CEBA
that would maximize net annual revenues for the City. As such, a revised CEBA based on the
consensus JB scenario and a reasonable range of altematives that includes an increase in
commercial acres would seem to be in order, if not required by the General Plan.

"? 14 Cal. Code Regs. § | 5064(d); see also City of Antiock, supra, 187 Cal App.3d 1325,
14 Cal Code Regs. & 15004(BX1)
" See Loure] Heights Improvement dszoc. v. Repents of the Univ. of California (1988) 47 Cal 34 376, 391 . 2.

' 14 Cal Code Regs § 15355(b); see also Environmental Protection Center v. Joknson (1985} 170 Cal App.3d 604,
6l4-15,

¥ General Plan, a1 p. EP-% 15 EP-9.
1.t p. EP<36.
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Additionally, the Land Use section of the NOF fails to mention whether the PEIR
will enalyze conformity with California’s landmark planning law, SB 375.'" It requires that
SANDAG prepare a “Sustainable Communities Strategy,” which must encourage development
that reduces GHG emissions. Please ensure that the PEIR fully analyzes the Project's
consistency with the Sustainable Communities Strategy and fully complies with 5B 375.

L. Request for Special Notice and Copy of NOP

In order to facilitate a prompt exchange of information as the OMCPU moves
forward, please accept this letter as my written request for Special Nolice of any actions related
1o the OMCPU including, but not limited to, all decisions, meetings, hearings, and/or workshops
concemning the Project, and the distribution of any other documents prepared in accordance with
CEQA for the Project which are available for public review and comment. Although the City
did not elect to provide a copy of its initial study with the NOP, in the event an initial study was
prepared, I respectfully request a copy. 1f necessary, please accept this letter as a Public Records
Act request for the initial study, Copies of documents and Special Motice can be provided to the
following address:

John E. Ponder, Esq.

Sheppard, Mullin, Richter & Hampton LLP
501 West Broadway, Suite 1900

San Diego, CA 92101

Tel: 619.338.6500

Fax: 619.234.3815

E-mail: jponder{@sheppardmullin.com
With a copy to:

Ann Marie Berg

Senior Vice President, Director of Corporate Facilities
Western Alliance Bancorporation

2700 West Sahara Avenue

T NOP At p. 6=7.
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NI Conclusion

Thank you for the opportunity to comment on the NOP. 'We respectfully request
that you review each of these concems in the PEIR and ensure that the Project's impacts do not
degrade Otay Mesa's high quality of life and distinctive community character. ‘Western Alliance
Bancorporation plans to stay involved throughout the Project's planning process (o ensure the
impacts lo the community are thoroughly analyzed and the concerns discussed in this letter are
addressed.

Omn behalf of Western Alliance Bancorporation, we look forward to discussing
these issues with you further, Please do nol hesitate to contact us if you require information
regarding the nature and scope of our comments.

for SHEPPARD, MULLIN, RICHTER & HAMPTON LLP

WOR-WEST BI'WF 403016970 4

cE Elizabeth Maland, City Clerk, City of San Diego
William Anderson, Director, Department of City Planning and Community Investment
Mary Wright, Deputy Director, Department of City Planning and Community Investment
Anne Marie Berg, Senior Vice President, Western Alliance Bancorporation
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Augugt 17, 2011

FiA E-MAIL AND U.S. MAIL

Theresa Millette

Senior Planner

City of 3an Diego Planning and Community
Investment Department

202 C Street, MS 5A

San Diego, CA 92101

Re:  Draft Otay Mess Community Plan Update

Deear Ms. Millette:

On behalf of our client, Western Alliance Bancorporation, owner of the La Media
property (" La Media Property”), an approximately 51. 1-acre andeveloped site located at the
southeastern comer of Otay Mesa Road and La Media Road in the Otay Mesa Community
Planning Area at 8420 Airway Road (APN 646-121-3200), we appreciate the opportunity (o
provide input on the draft Otay Mesa Community Plan Update ("Update”). Western Alliance
Bancorporation is affiliated with San Diego's local financial institution, Torrey Pines Bank. In
the spirit of ensuring that Otay Mesa grows into & comprehensively planned commumity with a
high quality of life, we submit the following comments on the Update.

The La Media project has an application pending with the City of San Diego for a
tentative map waiver (Project No. 199429) to subdivide its 51.1-acre lot into two separate legal
lots. The application does not proposed any grading or development at this time. The La Meadia
project has been in the City's regulatory pipeline for almost two years with City staff working
towards the requirements for a project approval with future commercial development as currently
allowed under the approved Otay Mesa Community Plan, last amended July 19, 2005. The
current land use designalion on the La Media Property is Specialized Commercial and the cumrent
zoning designation is Otay Mesa Development District: Commercial Subdistrict. The City
deemed the La Media project complete on December 21, 2009, For faimess and legal reasons,
after the project application is deemed complete, the City typically does not change the
development rules, regulation and policies for projects, including land use designations, in the
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mgu]nlaur-_n.r pipeline unless it would place residents in a condition dangerous to their health or
gafety.

The Update proposes to redesignate the land mostly to “Industmial — International
Business and Trade,” and a smaller portion to “Business Park — Office Permitted.™ While the
fact of a pending Otay Mesa Community Plan Update has generally been known to developers in
Otay Mesa, it was not known that the City would eliminate the commercial and retail uses that
had existed since the 1981 Otay Mesa Community Plan and remained the predominant use in the
draft scenarios in 2006, 2007, 2008, and the April 2009 3B and 4B scenarios. On legal and
faimess grounds, we urge the City to restore the La Media Property's Commercial land use

designation.

From a fiscal perspective, retaining the Commercizl designation benefits the fiscal
health of the City, as shown by past City studies. The Fiseal fmpact Analysis aof Otay Mesa
Communily Plan Updaie analyzed the net fiscal impacts of three Update scenarios. Scenario 1,
analyses the current amount of 512 acres of commercial, and netted the highest annual returns for
the City with $19.1 million. As the report explained, “Scenario |'s anticipated sales tax,
property tax, and transient occupancy tax receipis help to generate the highest revenues of all the
scenanios.”  Scenario 2, with 400 acres of commercial, netted $17.5 million annually. “With
the greatest proportion of residential and office development, Scenario 2 generates the most
property taxes at buildout, but also the highest expenditures. Though the greatest number of new
residents is anticipated in Scenario 2, this alternative has substantially lower retail space than the
other scenarios and produces less sales tax,” Scenario 3, which is essentially the Update,
proposes 1o reduce the fiscal benefits to the City by reducing Commercial acres to 320,

Retaining the existing Commercial use would also help provide revenue for much
needed public infrastructure through increased Facilities Benefits Assessment fees. Therefore,
restoring the Commercial use to the La Media Property would be fiscally sound for the City.

" The Gavernment Code allows the City 1o apply new niles when, al the time of the application, the City (1) initiated
proceedings for a development rule change by way of ordinance, resolution, or motion; and (2} published
mitice in sccordance with Government Code & 65090 notice procedures thal containg a deseriptian
syfficient fo molify the public of the natwre of the proposed change in the applicable general or specific
planz, or zoniag o subdivigion ordinances, Gov't Code § 66474, 2(k]}).

* Chay Mesa Commmenity Plan, April 2011 Public Draft {“Update™), Figure 2-1, 2-5, and 2.6 {Exh. A).
* Fiscal Impact Analysis of Otay Mesa Community Plan Update (ERA 2007) atp. 7.
%

i
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B. Spot Zoning

The designation of the Property as Business Park, rather than the Commercial
designation of both properties to the East and West, may also constitute illegal spot-zoning.
Spot zoning refers o instances when “a small parce] is restricted and given less rights than the
surmounding pmpeﬂ].-'."" California courts have long established the pnnciple that “by & zoning
ordinance a city cannot unfairly discriminete against a particular parce! of land."® The Update
essentially creates an island of a more restrictive land use designation among other less
restrictive uses. 1f the City were to retain the current Commercial land use designation, the
Propery would be harmonious with the surrounding Commercial-designated parcels.

C. Planning Group Support of Project

The benefits to the community of maintaining the current Commercial designation
have been recognized by the Otay Mesa Planning Group (“Planning Group™). In February, 2010,
the Planning Group unanimously supported a tentative map waiver and Site Development Permit
fior the La Media project. The support for commercial development at the La Madia Property
was voiced again by the Planning Group at the April 20, 2011 meeting. At that meeting, the
Planning Group unanimously passed a motion to support the current Commercial designation of
the La Media Property, and not the designations as proposed by the Update, contingent on the
landowner agreeing to address traffic issues.

D. Conclusion

Western Alliance Bancorporation has participated and commented throughout the
Update process, including submitting a detailed comment letter on the Update's Notice of
Preparation objecting to the change from the Commercial designation. We have done our best to
respond to staff's requests for more information and address staff"s concerns. We note that other
local agencies such as the San Diego County Regional Airport Authority and the San Diego
Association of Governments have drafted their planning documents under the assumption that
the La Media Property would be developed as Commercial.

We therefore respectfully request that the City retain the current Commercial land
use designation on all of the La Media Property. Thank you for the opportunity to comment on
the Update. We look forward to discussing these issues with you further. Please do not hesitate

¥ Willaaz v Cinye .q.l"Sarl Bernarding (1946) 024 332, 340,
& Reynolds v Barredr (1938) 12 C2d 344, 251,
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o contact us il you require information regarding the nature and scope of our comments.

WL WEET SIS HTANIEI0601 4

[ X Elizabeth Maland, City Clerk, City of San Diego
Kelly Broughton, Direcior, Development Services Department
Mary Wright, Deputy Director, Department of City Planning and Community Investment
Ann Mane Berg, Senior Vice President, Western Alliance Bancorporation
Kathryn Conniff, Real Estate Consultants
Rob Hixson, Vice President, CB Richard Ellis
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E-Mail: ¥
Eiroughron@sandiego gov
FROM: Sam P. Kab, :;W TOTAL PAGES m::;.r T+ Attachments
DATE: September 26, 2011 P”;’E" 12:15:42  yop NUMBER: 001011
SUBJECT: Torrey Pines Bank Commercial Land Use Proposal for Otay Mesa
__Community Plan Update (PTS# 199429, IO #24000510)

Confidintial Commumications
This rasimitial is mended for the recipient mmed sbove. Unless otherwise expressly Indicmed, thiz entire comesunbestbon |5 confidential and
privileged information.  Lf you eee nod the intended recipieni, do not dischose, copy, dlsribiae or uet this information. 1F you received this
ERngmEstion in error, plose notify o2 immedsaesly by telephone, &t our expenss md destroy the infoarsation.

Frovided below are responses to the Transportation Development August 17, 2011 comments (Attachment 1)
regarding the Torrey Pines Bank comparison of forecasts dated May 23, 2011 {Attachment 2).

Creneral:

1. The comment relates 1o the fact that the Torrey Pine: Bank community commercial land use for the
north parcel added approximately 12,500 ADT to the TAZ output compared to the IBT uses, but the
ADT volumes on Otay Mesa Road east of L.a Media Road did not increase proportionally, but decreased
slightly. Were trips diverted from Otay Mesa Road to other roadways? A review of all 121 roadway
segments evaluated in the Otay Mesa Community Plan Update waffic study indicates there was no
substantial increase to other segments that would account for the 12,500 ADT increase from the north

The traffic model adjusted trip type match-ups within the community rather than draw entirely new trips
from outside the community. Since there is a large amount of industrial type uses in the base forecast,
adding commercial trips would provide additonal “work-to-other™ trip match-ups from the industrial-
business park base, such as trips going to lunch, errands, business supply purchases, as well as “home-

1 00101 1-09261 1-Ememo-KBrawghtan-Praposal-pk-L. doc

4340 Kearny Villa Road, Sulte 104 » San Diego, CA 92123 « (B58) 560-4971 » Fax (858) 360-9734
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to-shop™ trip type match-ups. Adding the additional commercial uses provides a more balanced mixed-
s CommunEty,

2. The comment requests additional analysis of roadway segments, intersections, and freeway segments
where the proposed land use would result in 50 or more new peak-hour directional trips from the site,
and ramp meters where 20 or more peek hour trips are added.

An additional report, glso inchuded in Attachment 2, dated August 17, 201 1, was submitted that
compares all of the 121 roadway segments and all of the 17 reeway segments that were evaluated in the
Draft Otay Mesa Community Plan Update traffic study (dated July 28, 2011).

In this comparison, all 121 segment volumes for the two forecasts are shown, volumes to capacity ratios
are tabulated and the change w/c ratios are also shown. This additional study concluded that changes to
roadway segroent volumes are relatively minor and no changes to conclusions regarding roadway
classifications would be needed when comparing the Torrey Pines Bank forecast to the Buildout 3B
Without La Media Road forecast The same copclusion can be made when comparing freeway segment
peak hour volumes.

Minor increases in average daily traffic volumes would result in minor peak hour volumes increases &t
major intérsections, but mitigation at infersections currently recommended is typically the maximum
that would be considered, so that additional mitigation would not be needed.

Ramp meter queues calculated in the Draft Otay Mesa Community Plan Update traffic study are
typically very lengthy and unrealistic so that a recalculation with a few more approach vehicles would
not be meaningful.

3. The comment requests & comparative analysis berween the two forecasts of intersections, freeway
segments, and ramp meter delay to determine if the Bank forecast would cause significant impacts.

The Draft Community Plen Update Scenario 3B wraffic study has identified significant impacts o
intersections, freeway sepments and ramp meter dealys, The additional August 17 report compared

2 004 04 1-0926] §-Ememio- Kiroughton-Proposal-pk-L doc
4340 Kearny Viile Roed, Suite 104 « San Diego, ©4 Ba1 30+ (838F 580-4011 = Fox (835} J80-9734




Kelly Broughton © Lirban Serrems desociates, fne
City gf Son Diego Septembar 21, 2041

roadway and freewny segments and concluded that no changes to conclusions should be needed. The
comparisons show that the two forecasts have similar results with only minor increases in volumes so
that the significant impacts would be substantially the same.

The comment also requests a comparative queus analysis on La Media Road between Otay Mesa Road
and Airway Road, and on Airway Road between La Media Road and “A™ Street (the project intersection
on Airway Roed). The current queue analysis for La Media Road in the Update traffic study predicts
lengthy, unrealistic quenes. No realistic conclusion regarding mitigation could be made by a
comparative queus analysis,

4, The proposed Street “A™ would be incorporated into the Otay Mesa Community Plan Update appendix
as an alternate roadway and intersection configuration, and would not need a separate Community Plan
Amendment.

5. The segment of Airway Roed east of Britannia Boulevard can be reclassified to six lanes if needed.
However, the LOS "D to “E" segment threshold is a1 35,000 ADT, while the 35,800 ADT forecast for
this segment is only 2.3% over that threshold, so that a reclassification may not be needed if additional
lanes at the Airway Road / Britannia boulevard intersection are provided.

6. This comment relates to access along La Media Road and Otay Mesa Road intermediate driveways,

which the City has the discretion to allow. The Torrey Pines Bank forecasts were prepared withouwt
assuming intermediate driveways.

7. The Torrey Pines Bank forecast assumed one signalized access on Otay Mesa Road at Avenida Costa
Azul, which was also included in the base 3B forecast,

Please consider these responses during staff review of the previously submitted August 17, 2011 roadway and
freeway segment COMPErison report.

Ce: Ann Marie Berg
John Ponder
Kathryn Conniff
Steve Horine
Rob Hixon
3 03167 10926 1 -Ememo-KBroughtan-Proposal-ph-L. doc
4540 Kearny Villa Road, Suite 106 - San Diego, 4 92121 « (R58) 560-491 [ + Fax (838} 560-9714
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Attachment 1
Transportation Development August 17, 2011 Comments

4 G046 1-09261 I-Ememo- K Broughton-Proposal-pk-L.doc
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Attachment 1
Transportation Development August 17, 2011 Comments

4 805t 1-092111-Emema-EBroughion-Froposal-pk-L doe
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Lisa Diaz

From: Huffman, Victoma [VHuffmani@sandiego.gov)

Senl: Wednesday, August 17, 2011 548 PM

Ta: sami@urbansystems.net; Lisa Diaz

Ce: Andy, Brouvghton, Kelly, Gansakess, Ann; Millette, Theresa: Sokotowski, Michalle; Gardiner,

Mawesn
Subject: Tomeay Pines Bank (aka La Media Map Waiver, FTS21584235)

Attachments: Toray Pines Bank Commeants o 052311 Analysis.pdf, Specific Comments Attachment 1.pdf,
Specific Comments Attachment 2.pdf

Hi Sam,

Please refer to the attached theee (3] documents for our commeants fo your May 23, 2011 memorandum
regarding the Otay Mesa Community Plan Update/Torrey Fines Bank Forecasts.

Thanks,
Victoria

Victoria Huffman, T.E.
Associate Traffic Englnesr

City of San Diego

Dvelopment Services Depariment
1323 First Avenue, b5 501

Gan Dlego, CAS2104-4155

Phome: [619) 446-5356

Fax: [619) 446-5499

B/18:2011



CITY OF SAN DIEGOD
MEMORANDUM

DATE: Angust 17, 2011
TO: Sam P. Kab, Urban Systems Associates, Inc.
FROM: Victoria Huffman, Transportation Development

SUBJECT: Torrey Pines Bank Commercial Land Use Propasal for Otay Mesa Community
Plan Updare (PTS#199429, IO#24000510)

We have reviewsd Uirban Systems Associates’ memorandum dated May 23, 2011 regarding the
Otay Mesa Community Plan Update/Torrey Pines Bank Forecasts, and we have the following
cOmments:

General:

1. The memo should discuss the overall shift in traffic patterns in this area that appears to have
ooturred between the original traffic forscasts and the recent forecast prepared for this memo.
For example, in the buildout forecast for the new land use, the roadway segment of Otay Mesa
Road just east of La Media Road shows an increase of 3,200 ADT, it 14,000 new ADT are
loading to this segment from the Morth Parcel.  This indicates that non-project through traffic is
being diverted from this roadway segment.

2. In order to adequately evaluate the impacts of the proposed higher intensity land use oo the
Torrey Pines Bark site, the study area should analyze roadway segments, imtersections, and
froeway segments where the proposed new land use would resull in 50 or more new peak-hour
directional trips from the site, and it should inchide metered freeway on-ramp gnalysis where the
proposed new land use would result in 20 or moré peak-hour trips from the project site onto
metered freeway on-ramps.  (All freeway op-ramps ghould be assumed to be metered in the
midterm and buildout scenarios.)

3. Provide a comparative analysis of the level of service (LOS) of intersections and freeway
sepments, as well xs ramp meter delay, between the current limd use for the vacan site and the
proposed commumity commercial land uss to determine whether the proposed commercial land
use would result in any significant traffic impacts that would not occur under the land use
assumed in Community Plan Update Scenario 3B. This analysis should also inchude queuing
analysis along La Media Read between Otay Mesa Road and Aireay Road and along Airway
Road between La Media Road and Street “A™, Queuing in excess of available storage that would
degrade intersection operations should be called out &s & significant impact.

4. The proposed commercial land use would require & Community Plan Amendment to add a
new 2 tane coliector or 4 lane collector street since proposed-Street “A™ s not-a circulation



ﬂmnmtrm&mymm:dnpudmmmmmrplmﬁmﬂ:ﬁmdmmmnheaﬁiﬂllﬁmﬂ
circulation element for Scenario 3B,

5. Airway Road between Britannia Boulevard and La Media Rioad is clagsified 28 a 4 lane major
street in both the adopted community plan circulation slement and the April 2011 draft
circulation element for Seenario 3B for Otay Mess and would operste at an acceptable LOS with
the assumed Scenario 3B land uses, With the proposed commercial land use, this segment is
forecast to carry 35,800 ADT. With this amount of traffic, this portion of Airemy Boad 15
forecast to operate af an unacceptable level of service and should be re-classified as a 6 lane
major roadway,

6. The analysis should assume no project aceess points (drihvewnys) along La Media Road or
Otay Mesa Road (except the proposed signalized access opposite the 1-505/La Media EB off-
ramyp) since both La Meadia Road and Otay Mesa Road sre classified as six lane primary arterials
in the proposed circulation ¢lement for Scenario 3B of the Otay Mesa Community Plan Update.

7. Traffic signals should be spaced no closer tian % mile apart on primary arterials and should
provide approprixtely spaced access for funure envisioned development. If a new signalized
fccess were propoded to be constructed along Otay Mesa Road, it should lkely be located at
Avenida Costa Azul, Traffic signal warrants should also be provided for sny proposed new

Specific:
1. Refer to the attached pages from memorandum for specific comments.

Feel free to contact me at 619-446-5396 or via cmail st vinffoan@sandiego gov if you have any

cc:  Kelly Broughton, Director, Development Services Department
Ann French Gonsalves, Senior Traffic Engineer
Michelle Sokolowski, Development Project Manager
Theresa Millette, Senior Plammer
Maureen Gardiner, Associate Traffic Engineer
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DATE:  May 23, 2011 JOB NUMBER: 001011
Otay Mesa Community Plan Update / Torrey Pines Bank
SUBJECT: F

Comfidotisd Comamuistions
mm:mmmmmm Thiless otierwine expeeasly indieabed, 0% milfite comranicasion B eeafdoptl and
prinvfbeged tefoemation. W you are mot tes Estended neciplont, do nof disclose, copy, distitate or e s informesicn, [f you rooeived thds

frnsmitaion in aor, pless notify 1 imeedinisiy by telephone, of our sgass and destroy S inforsation. )

Hrabe®
The Tomey Pines Bank, with your anthorization, has prepared lumpun:mufﬁ[ufmuillndﬂuhhr
property east of La Media Road and to the aorth and south of SR-905, o
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Theing proposed by City Planming for this scepario. Both the Mid-Term md Buildowut forecasis were evaluated.
= prefarred,

The City Transportation Engineeningsection was provided with the Barik® seserest-land use and access

s re-rum: ot the Bank’s expense. The Bank's use

forecast re-run request previoasly provided on April 5, 2011,

assumptions me described in Attschment 1,

The results of the forecast re-runs were provided by [ty Trmsportation Engineeringoynd evaiusted by Urban
Sysiems Associaies. Following are summaries of the comparison between the base City forcasts with [BT
wessurned, pnd the Bagk's preferred Community Commercial land nse and access;

1 OOTOTT-0523 T 1 -Evnemc-Kaily Broughtcn-spb-L doe
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Attachment 2 shows & comparison of svemge dﬁlyuﬁ;whmnufﬂmnnjm-w-dhmmﬂn
Bani's property: La Media Road, Otay bMess Road, and Airoay Road.

- . ' .
P e s g S A il
Foad and the SR-905 Westbound Famp intersection. Howewer, even with thess increases the segment levels of
servios (LOS) are scceptable, remaining st LOS “A” narih of Otay Mesa Road and LOS "B" south of Oty
Mesa Road.

decreases by 22.3% and remeins at an acceptable LOS “C",

South of Afrway Road the segment volume also decreasss, by 7.8%, and remains at LOS “C™,
Otay Mesa Road ~ The segment west of La Madia Road increases in volume by 13.1%, snd is st LOS "B",

The segment between La Media Road and the Project North Pavee] Access ingrases by 8.7%, and remains at an
eccaptable LOS “C.

The segment between the Project Marth Parcel Access and Piper Ranch Road decreages by 3.8%, and remains at
LOS“C", '

The s=gment between Piper Ranch Road end the SR-905 Southbound Ramp interssction decreases by 7.3%, and
remains at LOS “C",

Afrewy Rosd — The segment west of La Media Road increases in volume by less than one percent, &nd remeins
at LOS "A".

The segment volume between La Media Foad und the Project South Parcel Access decrenses by 24.5%, and
improves to LOS “A™.

T 0TI T-05 287 - B Kplly Browghe L Hoe
4540 Kearny Villz Road Suite 106 + San Diege, CA $2723 + (358} S60-4P1] « Fox [B38) 360-5734
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Attachment § summarrzes the Buildour roadway segment comparison.

The increnses to Buildout volumes on La Madia Road, Otay Mesa Road, and Ajroeny Road adjsoeat to the
project are minor and gocur on four of the eleven sepments evaluated. Mone of the segments with ADT
increases canse a change in LOS and are ot an acceptable level of service, Seven of the eleven segments would
decreace in vohnme There are two substantial segment volume decreases due to diversion of traffic through the

project roadwey at the SE-905 Easthound off-ramp. The segment vohume redoction on La Media Road betwesn
' the Easthound Off-Ramp and Airway Road reduces the volume through the La Media Road / Airway Road
imtersection mmwmm&mm”ﬁuMMﬂmmmm
 through the intersection. This is an important result of adding a through strest st the SR-905 Eastbound Off-
Ramp, extending to Airway Road, which would be beneficial to the interchenge circulation and enhance access
to the central area and the Airway Eoad sast-west cormidor.

MIEE]IIIE_ Dbt abast b HR 2t

A review of volume changes at other SR-905 interchanges west of the Bank’s property indicates minar
increases in vohmmnes of less than 2.0% at the Caliente Avenue and Hedtage Road interchange north approsches.
The Britannia Bonlevard south approach increases by only 2.4%.

Conclusiony

The increass in traffic vohmees on adjscent roadway segmends, as & resolt of the proj ect forecasts with the
currently approved commercial uses, con be pocommodated without the need for roadway reclassification and
wonld operate at acoeptable levels of service.

Changes in volumes ot other SR-505 interchenges to the west are slight, so thet additional mitigation sheuld not
be nseded,
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Attachment 2
Additional Comparison of Forecasts Report August 17, 2011
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ATTN: Eelly Broughton, Director Development Services g e o
Division — City of San Diego :
kbroughron@sandicgo. gov
' 11+33 Page
FROM:  Sam P. Kab, HéW TOTAL PAGES m:m‘r of
\}- wer): Attachments
DATE:  August 17, 2011 TOE: 103540 0B NUMBER: 001011
SUBJECT: Otay Mesa Community Plan Update / Torrey Pines Bank
Forecasts
o e

This tressmimal ks iosended for the recipient samed sbows. Unlest otherwise scpressly indicated, this entire commranication fx confdential and
privileged tnformazian.  1f v #re not the intendsd recipient, 4o not disclose, copy, @istrbuse or e this informetics. Fyou recefed this
imetmission in smor, pleese notify o5 immedisely by fedephone, 0 gur sgense and destroy the information.

Our previous May 23, 2011 report on the Torrey Pines Bank forecasts with Commumity Commereial uses and
access assumptions for their property cast of La Media Road was focused on the freeway and roadway segments
surrounding the BR-205 / La Media RBoad interchange (& PDF copy is provided for reference).

That report showed 2 comparison of segment ADT and levels of service, for the Mid-Term and Buildout 38
Without La Media Road scenarics, with the Bank property proposed with [BT uses by City Planning and used
in the base forecast, and also with the corently allowed Community Commercial under the approved
Community Plan for this property.

The previous focused report concluded that the average daily traffic volumes on roadway segments adjacent to
the Bank property, as a result of the Bank forecast with the currently approved commercial uses, can be
accommodated without the need for roadway reclassificetions and the eleven evaluated segments of Otay Mesa
Road, La Media Road, and Alrway Road would operate at acceptable levels of service. Also as a result of the
Bank forecast, seven of the eleven segments would decrease in vohome.

The attached additional roedway and freewny segment comparison tables expand the study area to include all of
the 121 segments evaluated at Buildout in the Draft Oday Mesa Community Plan Update Traffic Study.
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This additional evalustion shows the increase in average daily traffic volumes and the increase in volume to
cnpll:lt:.r ratios for each segment. The questions of * lemi and ° m

Mﬂgﬂi can be lnmuud with “ﬂ'ﬂ-ﬂ‘-‘ﬂ-'lll-il:lilﬂ

PR TRIF G TION

The Bank property average daily raffic was estimated by using & floor erea ratio of 0.30, consistent with other
commercial parcel assumptions used in the Buildout 2B forecast. The Bank property net acreages were refined
to accommodate the project roadway end street improvements along its frontage, &5 shown in the table below:

Acres FAR Sq.Ft. (1) | Trip Raie {2) ADT

TAZ 4519 (Morih Parcel) 165 030 217,004 707 KSF 15,184

[ TAZ 4350 (Bouth Parcel) 292 030 382,000 70/ KSF 26,740
Todal 41930 ADT

(1} Acres 2 FAR x 43 560 5.F./ AC. = Estiated Projoct Size in 5.F.
(2} Commumity Shopping Cenler, Dnivesay Yehicle Trip Rate, Per Cily of 523 DMega Trip Gestration Manaal, Table 1.

A compaenison of the trip generation used in each foretast is shown in the table below:

W Community Cemmereial
[TAZ 4525 (Nonth Pacel) 3,771 (3953 KaF) 5190217 KSE) |
[ TAZ 4550 (South Parcel) 6,204 (661 KSF) 76,740 (382 K.&F)
Taal 10865 ADT 41,930 ADT
! f

The diffsrence in trip generation bebwesn the two forechsts 15 approximately 31,865 ADT. The Commmunity
Cormmercial uses attracted retail wips from throughout the Otay Mesa Community Flan area and, as
demonstrated in the following tables, the additonal trips wers not heavily concentréted in any area of the
COmmunity.
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Table 1 includes all surface roadway segments that are evaluated in the OMCPU draft fraffic study. Shown are
pegment volumes, volurne (o capacity ratios, levels of service, and the change in volume o capacity ratio. Also
shown, in the last column, is & Yes [Y) or No (N) indicating of the segment volume to capacity ratio changed by
more than a reagonable increase of 2.0% for those segments at level of service "E” or *F",

Of the 53 sepments evaluated on major east-west and porth-south roadways (Chay Meza Road, Adrway Road,
Siempre Viva Road, Caliente Avenue, Heritage Road / Otay Valley Road, Britannia Boulevard, and La Media
Eoad) only six af level of service “E" or "F' exceed the change in w'c ratio by more than 2.0%, mnd then anly by
2.5% 10 3.3%. The segments are the following:

+ Otay Mesa Road (Heritage Road to Cactus Road) (76,500 ADT o 78,000 ADT)
 Airway Road (Caliente Aveaue to Heritage Road) (38,000 ADT to 39,000 ADT)

» Airway Road (Britannia Boulevard to La Media Road (35,000 ADT to 36,000 ADT)

» Siempre Viva Road (Otay Center Drive to SR -905) (60,000 ADT to 61,500 ADT)

e Britannia Boulevard (SR-903 to Airway Road) (63,000 ADT to 64,500 ADT)

* Britannia Boulevard (Airway Road to Siempre Viva Road) (44,500 ADT to 46,000 ADT)

These increases to w'c ratios on these six segments would not change conclusions regarding classifications for
these segments.

Five of the major east-west and north-south roadways show decreases in vwe ratiog,

Oaly ten other segments of the remaining 68 segments are at level of service "E” or "F" and exceed the
regsonable vic increase of 2.0%, but most are considered minor interior roadweays and would not change
recommended classifications of these segments.

¢  Cactus Foad (Airway BEoad to Siempre Viva Road) (40,300 ADT ¢o 42,000 ADT)
» Deanery Road (Black Coral Lane to East End) (16,500 ADT to 17,000 ADT)
o Avenids de las Vistas (Vista Santo Domingo to Deanery Road) (19,500 ADT tw 20,000 ADT)
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s Del Sol Boulevard (Surf Crest Drive to Riviera Pointe) (23,000 ADT to 23,500 ADT)

» Del 5ol Boulevard (Riviera Pointe to Dennery Road) (23,000 ADT to 23,500 ADT)

» Old Otay Mesa Road (Crescent Bay Drive to Beyer Boulevard) (16,000 ADT o 16,500 ADT)

s Sanyo Avenue {Otay Mesa Road to Airway Road) (24,500 ADT w0 26,000 ADT)

» Camino Maquiladora (Heritage Road to Pacific Rim Court) (9,500 ADT 1o 10,000 ADT)

s Progresgive Avenne [Corporate Center Drive to Innowratrve Drive) (11,500 ADT to 12,0600 ADT)

» Exposition Way / Vista Santo Domingo (Avenida de las Vistas to Corporate Center Drive) (12,500 ADT
to 13,000 ADT)

Eight of these ten segments are two lane Collectors that primarily serve adjacent development and have volume
increases of anly 500 ADT. Cactus Road and Sanyo Avenue have 1,500 ADT increases, but act as internal
circiilafion roadways, not major conneclions (o outside the Community Plan area,

It can be concluded after 8 review of the segment volumes in Table 1 that the volume increases in project trip
generation bave not been concentrated at the entrance / exit roadways into and out of the Otay Mesa
Comumenity Plan area, and the overall conclusions regarding roadway classifications and levels of service
would not change with the preferred Torrey Pines Bank land use assumption, currently allowed under the
approved Community Flan.

Chur previpus report also shows a decrease i volume on La Media Road between SR-905 and Airway Read, as
a result of adding a project roadway at the SR-905 eastbound off-ramp, extending to Airway Road. This
decrense in volume would enhance the entry gatewsy to the central part of the community.

- V. ND L F SERVICE

This table evaluates all freeway segments included in the OMCPU Draft Traffic Study.

Of the 17 freeway segments evaluated with the Community Commercial use, only two segments at level of
gervice “E™ or "F exceeds a reasomable 2.0% change in volume to capacity ratio, and then only by 2.2% and
3.4%:

» SR-905 (Heritage Road to Britannia Boalevard) (172,000 ADT to 176,000 ADT)
« SR-905 (Britannis Boulsvard to La Media Boad) (154,000 ADT to 138,500 ADT)
4 Q01T 081 7] T-Ememo-KeilpBroughton-sak-1. doc
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None of the minor freeway segment volume increases would change the levels of service nor freeway segment
conclusions.

ThE.]'.I:I'-IjI:I'I' freeway segments of [-805 decrease by 500 ADT between Main Street end Palm Avenue and
decrease by 1,000 ADT between Palm Avenve and SR-505.

West of 1-803, the SR-205 volume increases by 1,000 ADT,

South of SR-208, I-805 increases by only 1,000 ADT, but remaing at level ufmﬁu.‘t".

The segment of SR-505 between [-805 and Calients Avenue increases by only 2,000 ADT,

The I-5 7 1-B05 and SE-305 border crossing volumes remain the same,

State Route 125 north of Lona Star Foad increases by 3,500 ADT, but remains at ievel of service “D™.

It can be concluded after a review of the freeway segment volumes in Table 2 that the volumne increases in

project trip generation have not been concentrated at the entrance and exit freeways ar border crossings leading
to the Otay Mesa Community Plan ares.

ATTACHMENTS

Attachment 1 is the Buildout 3B Without La Media Road ADT volume figure used in the Draft OMCPU traffic
srudy, with adjustments previously agreed upon. These volumes are included in Tables 1 and 2 (with IBT
columnj.

Attachment 2 i5 the Tomrey Pines Bank Buldout forecast, with adjustments agresd upon. These volumes were
rounded to the nearest 500 ADT and included mn Tables 1 and 2 {(with Community Commercial column},

Attachment 3 is the previcus focused May 23, 2011, report for reference,
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CONCLUSION

With the Torrey Pines Bank's preferred Community Commercial land use and aceess compared to IBT uses,
only 16 out of a total of 121 roadway segments are both at a level of service “E" or “F*" and would have m
mcrease in velume to capacity ratio greater than a reasonable 2.0%. Six of the segments are on major cast-west
and north-south roadways and have an incresse in v/ic from 2,5% to 3.3%. Thess minor increases would not
resulf in changes {o recommended roadway clessifications.

The emaiming 10 segments of thels are considered minor interior roadways and vc mcreases would oot resalt
m changes 1o meommended roadway classifications.

Of the 17 freewsy segments svaluated, only two segments af level of zervice “E” or “F" would exceed the
reagonable 2.0%% increase in volume (o capacity ratho, and then by only 2.2% and 3.4%.

Reviewing all 121 roadway segments for the Buildout 3B Without La Media Road scenario, with the Tomey
Pines Bank property proposed with IBT uses, 30 ssgments would be at level of service “E" or “F. With the
Bank property at the currently allowed Community Commercial uses, 31 segments would be a level of service
"E™ or *F~. Changes in ADT and peak hour volumes would be minor, so that roadway segment
reclassifications or additional intersection mitigation should not be needed.

It can be concluded after & review of Otay Mesa Communiry-wide roadway and freeway segments that the
volunye increases in Torrey Pines Bank property trip generation have not been concentrated at the entrance / exit
roadways and freeway connections into and out of the community, The overall conclusions regarding roadway
clagsifications and levels of service would not change with the Tormrey Pines Bank property sssumed as
Community Commercial uses,

Ce: Anne Marie Berg
John Ponder
Kathryn Conniff
Steve Horine
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Attachment 1
Draft OMCPU Figure 7-1, July 29, 2011
Scenario 3B Without La Media Road Average Daily Traffic
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Torrey Pines Bank 3B Bulldout ADT Plot
{With Readable Excerpis)
13 G0I0T 1-081 7 T 1-Ememo-KellpBrougiton-aph-L doe

4340 Kearry Vil Road, Suite 108 = Som Diegs, CA §2127 + ([B58) J60-401 1 » Fax (338) 360-8734






Torrey Pines Bank 3B Builldou

Nhﬁ-

£ e

4 Gollectmr

Far -
A e Sl
A Wl Uit Golinciar
A loesl

A mra

Filancpapred Veloman | 1300)

& Frmtrerey Uesd}mes veberes (1000]















L CRLN|

T ey ™ —
o .ll
LT

3




Kally Broughton i Uirhar Sysrems Associcler, fac
Cify g Sam Diego Awgust [7, 2007
Fage | of 23

Attachment 3

Previously Submitted May 23, 2011 Report
Otay Mesa Community Plan Update [ Torrey Pines Bank Forecasts
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ATTN: Keliy Broughton — City of San Diego E-Mail: ¥
' kbrowghton@sandiego gov
FROM: Sarm P. Kab, IT %f:llf TOTAL PAGES : 6+Attachments
DATE: May 23, 2011 TIME: I4%15  jop NUMBER: 001011
Otay Mesa Community Plan Update / Torrey Pines Bank
SUBJTECT:
Forescasts

Leardidential Communiceboss
This ransmimal ix Evended Sor the reciplent ramed stove.  Lsless otherwise expressly indicaied, this entine communt.atien ls confidentisl sand
selwlleged infarmatioe. 17 yons are not te mssded sesiplent, 4o npt dhezlose, copy, distribote oy use fhis nfarmation. [f yao received thiy
eusamsimion in error, plesse notify us |nmedtlately by telephone, af cur expente wnd destroy the infbemation.

The Torrey Pines Bank, with your suthorization, has prepered & comparison of the preferved land use for their
property east of La Media Roed and to the north and south of SR-905.

Urban Systems Associates has evaluated the Otay Mesa Community Plan Update traffic forecasts of the 3B
Without La Medis Foad Scenario with the benk property ssmumed as the Commimity Commercinl uses
currently allowed under the approved Commimity Plan rather than International Business end Trade (TET) uses
being proposed by City Planning for this scenerio. Both the Mid-Term and Buildout forecasts were cvaluated

The E‘it:.l Transportation Enginesring ssoticn was provided with the Bank’s current land use and access
assumptions and the appropriate forecasts were re-run &t the Bank's =xpense. The Bank's current land uss
fasumptions are dascribed in Attachment 1, the forecast re-run request previously provided on April 5, 2011,

The results of the forecast re-runs were provided by City Transportation Engineering, and evalusted by Urban
Systems Associgles. Following are sumumaries of the comparison between the bese City forecasts with [BT
assumed, end the Beok's preferred Community Commercial land use and access:
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MID-TERM AVERAGE DALY TRAFFIC VOLUMES

Attachment 2 shows a comparizon of average daily traffic volumes of the major roadways adjacent to the
Bank's propecty: La Media Road, Otay Mesa Roed, and Airway Road

L:a Media Road - The volumes jncresss by 1.7% north of Otay Mesa Road, and by 10.8% between Otay Mesa
Road and fhe SR-005 Westbound Ramp intersection. However, even with these increases the segment levels of
servica (LOS) are acceptable, remaining at LOS A" north of Otay Mesa Rosd and LOE “B" south of Otay
Miesa Road,

The segment volume between the SE-205 Eastbound Bamp intersection, the project access, and Airway Beoad
decreasss by X2.3% and remaing at an acceptabls LOS “C",

South of Airwey Road the segment volume also decreases, by 7.8%, end remains at LOS “C™.
Otuy Mese Boad — The segment west of La Media Koed jporeasss in volume by 13.1%, and is et LOS “B".

The segment between La Media Road and the Project Morth Parcel Access increases by 8.7%, and remains &t an
acceptabls LOS “C™.

The sepment between the Project Morth Parce] Access and Piper Banch Foad decpeeges by 3,.B%, and remains af
LOS "C",

The segment between Piper Ranch Road and the SE-905 Southbound Famp interssction decreases by 7.3%, and
remains at LOS "C",

Airway Road - The segment west of La Meadia Road incpeases in volume by less than one percent, and remeains
at LOS A",

The segment volurme between La Media Foad and the Project South Parcel Access decreases by 24.5%, and
mproves to LOS “A™.
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The segment volume between the Projsct South Parcel Access and Harvest Road jncresses by 9.5%, and
remains at LOS “B.

SR-0 and WEH Of- g

The westbound and eastbound SE-205 off-ramps to La Media Road incmasg in volumes by 6.9% end 4,854,
respeciively, and these vaolumes &re lower than expected at Buildout.

Mid-Term Segment Volume Summary
Attachment 3 summarizes the Mid-term roadway segment comparison.

Thers are increases in average daily traffic volumes on some adjscent roadweys, bot gl incresses result {p
pogeptable levels of gervics, An important decrease in volume of 22.3% occurs on La Media P.oad between SR-
905 and Adrway Road, which will decrease the expected congestion end delay et the La Media Road / Airway
Road intersection, an importent gateway into the central community aad Airway Road, the main east-west
corridor of the cantral ares.

BUILDOUT AVERAGE DAILY TRAFFIC VOLUMES

Buildout average daily traffic volume comparisons are provided in Attachmpent 4, and are summarized below.

La Media Road — The volumes jpepsase by 7.6% north of Otay Mesa Road, end 1.1% south of Otay Mesa
Road, but both segments remain at LOS “C",

The segment volumes betwesn the SR-005 Eastbound Remp intersection and Alrway Roed deczeases by 25.2%
and improves to LOS “C". The base forscast valume is 54,000 ADT st LOS *F*, and decresses to 47,500 ADT
at LO8 “C" with the project aceess added. This decrease is due to the diversion of some traffic through the
project roedway and is beneficial to the interchange circulation pattern. This reduced segment vohmme also
reduces traffic at the La Media Road / Airway Road intersection, which will reduce delay at this location, and
reduces traffic on Airwey Foad, the maim east-west comidor of the central area.

3 00000 1-0823 F 1-Ermvemo-KelpBroughion-spi-L dog
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The volume decreases south of Airway Road by 5.7% and the LOS remeins at "D™.

Qtay Mess Road — The segment volume west of La Media Road {noreases by 5.7% and the LOS remains at
H.D,n_

The segment betwesn La Media Boad and the Project Morth Parcel Access decreages by 1,3% and the LOS
remaing 8f “T"™,

The segment between the Project North Parcel Access and Piper Ranch Road desreases by 6.8% and remains at
LOS D",

The s=gment betwesn Piper Ranch Road snd the SE-125 Southbound Famp iotersection decreesss by 5.6% and
remaing at LOS "B",

Airwav Road — The segment west of La Media Road decrenges in volume by 3.5% and the segment LOS
remains st LOS “C™, ’

The segmernt volume between La Media Foad and the Project South Parcel Acceas decpeases by 37.1% and the
LOS changes from "D to “B".

The segment volume between the Project South Parce] Access and Harvest Road jpereeses by less than ope
percent, and the LOS is “C™,

005 Of-
The Westbound and Eastbound off-ramps to La Media Road increase in volume by 2.0% and 2.7%,

respectively, and the volumes are within &n sxpectsd range for 2 high vohume interchange, when compared to
Caltrans’ buildout velumes st other locations such as the [-5 comidor.
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Bui 8 ent Volome

Attachment 5 summarizes the Buildout rosdway segment comparison.

Thea increases to Buildout volumes on La Media Road, Otey Mesa Toad, end Airway Road adjacent to the
project are minor and occur on four of the sleven segments evaluated. None of the segments with ADT
increasas cause a change in LOS and am at an acceptabls level of service. Seven of the eleven segments would
decrease in voluree, There are two substantial segment vohume decreases due to divession of traffic through the
project roadway at the SR-905 Eastbound off-ramp. The segroent volume reduction on La Media Road betwesn
{he Easthound Off-Remp and Atrway Road reduces the volume through the La Medis Road / Airway Road
intersection. The segment volume reduction on Airway Road east of La Media Road also reduces the volumes
through the intersection. This is an important result of adding a through street at the SR-905 Eastbound Off-
Famp, extending to Airwey Road, which would be beneficial to the interchange circulation and enhance acosss
to tha central area and the Afrway Boad sast-west comidoe,

Orther Interchunges

A review of volume changes at other SR-905 interchanges west of the Benk's property indicates minor
increases in volumes of less than 2.0% at the Calients Averme and Heritage Roed interchange north approsches.
The Britannia Boulevard south approach increases by only 2.4%.

Conclusions

The increass in traffic volumes on adjscent roadwey segments, a3 a rasult of the project forecasts with the

currenfly spproved commenial uses, can be accommodated without the need for roadwey reclassification and
would operate at acceptable levels of service,

Chinges in volames at other SR-0035 interchanges to the west are slight, so that additional mitigation sheuld not
be needed. '
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As a result of adding & throogh street at the SR-905 Eastbound Off-Ramp an important decrease in volume
ooours on La Media Road between SR-905 and Airway Road This segment would positively affect the level of
service from LOS “F to an acceptabie LOS “C”. Reduced traffic at the La Media Eoad 7 Airway Boad
intersection would enhanes access to Airway Foad, an importent pateway info the central community and to the
main east-west corrider of the central aren

Other Attachmenis

Attachment § includes Mid-Term forecast plot excerpis with and without the jand use changes.

Attachment 7 includes Buildout 3B Without La Media Roed forecast plot excerpts with and without the land
iise chAnges,
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Attachment 1
Forecast Re-Run Request Memo to Kelly Broughton

Dated April 5, 2011
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3 ﬂﬂ}/ TOTAL PAGES (fneluding 242
FROM: smrm,ﬂg\i_pgf s

DATE: April 5, 2011 TTVE: 1:57:38 P JOB NUMBER: 001011
SUBJECT: Torrey Pines Bank Property in Otay Mesa (APN #646-121-32)

Coafidersin) Comunnicifioe j
Thia rawsrmisil L inkinded B te resloledl nimed aboie. Unibiy cthowiis ey it Thl @it oomcusication i ol
privileged lefoemasios,  [Myou me 0 the bimasied recipieed, de non tiseioss, popy, Daibats of apc Sdn inferemetion I oo gecebved B
reeming T e, plesse satify w ironediabedy by oalephoss, o s e and destroy the ifametien,

=

As you muy recall, Fou heve had disctmyions with John Ponder (Bheppard Mallin) and Amme Marxis Berg,
{Weateen Alliance Bsncorporstion) ca December 10, 2010, =nd again with Joba Ponder Apel 5, 2011,
regarding the Tooey Fines Bank property on La Media Boad i Oley Mesa, The Torrsy Finss Bk has
equested congiderating of & project atesss op La Media Road opposite the SR-905 easthoumd off -mamp. Alsg,
within the 3B Without La Media Foed lnd use file, ey are mquesting a chengs from [BT to Comameity
Commersial, for both of thedr parcels sast ol L Madia Bosd, to the nocth end south of the 58.-903 zigit of way.

The bank requests a re=ran of the Otey Mas Commumity Flm Updats fneecagts for the Midteem ard Buildoot
uging fhs caffic models slresdy prepered for fhe updete malyss. Thess re-rons &0 arry enalysis wonld be
provided st the benk's expense.

Pravidad below e desciptions of the chenges %o each foresst fhet sesd %o be made in orier to represest the
‘bank"s iand vose g acosss Ill'l.'lnillm

A. TAZ 4529- LUC 9733 Cammnity Commertisl 217,000 Scuars Fest,
B. TAZ 4529: Add Right-In Only Centroid Comector to La Medin Road
¢ TAZ4550: LUC 733 Compmmity Commereial 352,000 Sguars Fest
1 007 0 1-(405 ] I -enpmo-goi-L doa
A540 Ensyrge Willa Rsad, Sujie 108+ S2 Dinge, O4 FIU2Y - @38 560-49) | - Fax (358) 560- 7734




iy Sroughian © Livbar Suafamr Arrociatar, e
Criy gf Saa Dago Al 3, 200§
D. TAZ 4550 Add bwo lane collector extending firom the SE-205 easthound off-ramp to Arway
Loed Add dght-n-out-only drivewny extending west to La Medie Boed. (See amached plot
sxceat Attachment 1),

E. A select zane plot will be needed for TAZT 4529 and 4350,

2 Buildout 3B Without La Media Roed (Tyly 36, 3010 Run Dete):

AL B T DUE: Use the seme adjustments to the Jand use and madwey network as the bidterm Boreosst
(#1 above) (oo mituched plot exsept Attachmant 1),

Fleass forward to Linds Marabian in Transpoctation Enginesring, end they can contact Urban Systems
Amciates for eoordinetion of the forscast reruns and any edditioual mformatien, if needsd,

Ce: Jobm Ponder
Esthrym Coaniff
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THE CiITy oF San DiEGo

September 30, 2011

Mr. John Ponder,

Sheppard, Mullin, Richter, & Hampton, LLP
501 West Broadway, 19* Floor

Sen Diego, CA 92101-3598

Drear Mr. Ponder:

This letter is in response to your Augast 17 letter on behalf of your client, Western Alliance
Bancorporation, that provided input on the draft Otay Mesa Community Plan Update. Western
Alliance Bancorporation’s property is located at the southeast comner of the intersection of La
Medie Foad and Otay Mesa Road, and extends south on La Media to the intersection of La
Media and Airway Roads. The City appreciates Western Alliance’s commitment to the Otay
Mesa area and the update process, and provides the following responses to your comments.

In reviewing your comments, your concems include the fiscal benefits from retaining
commercial designation, spot zoning, and the planning group support. Within the draft update,
the Western Alliance property currently has a drafl land use designation of International
Business & Trade (IBT). Throughout the update process, there have been multiple designations
analyzed on this property, including residential and commercial uses, The Planning Division has
been advised that access along Otay Mesa Road and the northern half of the La Media Road may
not be allowed driveway access due to proximity to the freeway and the classifications of the
streets which would affect the viability of commercial development. Additionally, based on the
update's market analysis, the draft land uses for Scenario 3B include adequate commercial
capacity for build-out of the community. Because of the access issues that could be detrimental
to commencial use, and based on the market analysis, the IBT designation would provide for a
wide range of industrial uses with access from Avenida Costa Azul on the north portion of the
property and Airway Road for the southem portion of the property.

With regard to your concemn of isolated zoning in the nerthern portion of the property, the issue
for 8 commercial use is access. 'Without driveway access for commercial uses, the success of
commercial uses may be at a disadvantaged from the other commercial designated properties.
The IBT designation allows for & wide range of indostrial uses, which would allow a varety of
vighle uses on the site.

Development Services * Planning Division
V222 Ft e, S 413 = San Diogs, 04 9719141106
el {615 TAS5200 = Fam (A17) 2344470
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Page 2
John Ponder
September 30, 2011

With regard to the planning group support, you are comrect in that the group voled unanimously
to retain the existing property rights and commercial designation at the April 2011 meeting,

They also requested that the applicant return when the traffic issues have been resolved to
determine if there is still an issue with the commercial designation. In reviewing the minutes, the
motion did not include changing the update maps or land uses, as it appears the group would like
to see resclution of the raffic issues prior to asking for a land use designation change. Of
course, the applicant has the right to continue the tentative map waiver process with the existing
zoning and designation.

Thank you for your continued interest in the update, as your input is valuable for the City to plan
Otay Mesa comprehensively with neighborhoods that provide a high quality of life for people to
live, work, and recreate,

Please fee] free to contact me and Jet me know 1if there are further concerns or comments. The
City looks forward to contimuing the update process with your public participation.

Sincerely, -

gl

Theresa Millette, AICP
Senior Planner

™™

ecc:  Elizabeth Maland, City Clerk, City of San Diego
Kelly Broughton, Director, Development Services Department
Mary Wright, Deputy Director, Development Services Department, Flanning Division
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VOICE MAIL MESSAGE
FROM
KELLY BROUGHTON
re Torrey Pines Bank

Hey John, it's Kelly Broughion calling = returning your email about Torrey Pines Bank.

City staff has taken a position, and [ will support it for right now, that there is some other reasons
why maintaining that property as international business trade zoning is more appropriate than
commercial. One being that there is an overabundance of commercial beyond the market study
that we had done for the arca — so that would push it over. And then the second is, they believe
there is a strong potential for conflict between truck routes and that property having commercial
trips on it. And just so you know, this is in the context of Ann firmly disagreeing with my
position that this won't impact the traffic analysis for the community plan, even though [I've got
another traffic engineer who's reviewed it that disagrees with her, Nonetheless, my position is
that we're going to leave it the designation that it's on the General Plan, but I'm not going to fall
on my sword about it if Council wants to covert it back or leave it commercial.

So anyway, just wanted to let you know that. Again, staff also disagrees with my position on the
actual map waiver project, but I've told them that decision and we are not going to request the
access relinguishment and that we'll deal with the traffic analysis when an actual project comes
in on it — just like we would any place else where there is subsequent discretionary action.

Sorry for the long-winded message. Hope you are having a great day. I'm off for a few days, so
I will talk with vou, if you need to, on Thursday or after that.

Thanks, Bye, bye.
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From: John Pander
Sent: Tuesday, Juby 09, 2013 12:18 PM
To: kohn Ponder
Subject: FW: Torrey Pines Bank/OMCPU

From: John Ponder

Sent: Sunday, January 15, 2012 1:33 PM
To: Brgughton, Kelly

Cc: Anne Marie Berg; 'LDSI Mail'; Rob Hixson
Subject: Torrey Pines Bank/OMCPU

Kelly,

| sent an emall and spoke with Bill Andersen regarding his recollection of the agreement the parties reached at the
meating on 1028510, Bill prefaced his comments with the statement thal he was speaking as an individual and nol on
behall of the City. The substance of my email was as follows:

"You may recall that the OMCPU proposed changing the Torrey Pines propery from a land use designation of commercial
1o industrial. Torrey Pines has objected to the proposed change and as a result, a meeting was held at the City on
1028110 to address Torrey Pines objection. You, Kelly, Theresa, Mary and iraffic staff all attended the meeling. Anng
Marie Berg, Rob Hixson and myself attanded on beralf of Torrey Pines. After much discussion, it is our recollection that it
was agreed that Torrey Pines should immediately perform a traffic analysis o demonstrate that leaving the property &s
commercial would not result in the need for re-classification of any roadways in the OCMPU. If the traffic analysis could
demaonstrate this to the satisfaction of the City, the next draft update of the plan would leave the propery designated for
commercial use. Kelly added another condition that the reversion to commercial could not delay the OMCPU, The City
then suggested and we agreed io retain Sam Kab of Urban Systems to perform the analysis because he was familiar with
the DMCPU traffic analysis and could parform the analysis in a timely manner.”

Bl confirmed that the above accurately reflects the agreement at the meeting, Bl also suggested that perhaps a heavy
commercial land use designation for the site may be appropriate o satisfy any concemns for maintaining a land use that
wauld allow some indusirial use. Should | send you a leter setting forth all the reasons for maintaining the property as a
commarcial use in the OMCPU or will the above combined wilh all other prior comespondence, memos and reports suffce
1o document the reasons 1o leave the commercial designation?

Should you need to confirm my conversation with Bill, he can be reached (519) 233-1454,
william andergond@aecom com.

Have a great MLK hobday.

Jonn

John Pondar

618,330 8848 | direct

619 515 4120 | direct fax
JPonderfEshenpardmulincom | Bis




MullinSheppard

Sheppard Mullin Keciiler & Hamplion LLF
501 Wast Broadway, 15th Floos
San Diego, CA 82101-3598
61%.338.6500 | main

wrvew ahappardmullincom
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From: John Pander

Sent: Tuesday, July 09, 2013 1218 PM
To: lohn Ponder

Subject: FW: Tarrey Pines Bamk/OMCPU

From: John Ponder

Sent: Monday, February 06, 2012 2:35 PM
To: ‘Browghton, Kelly'

Cc: ‘Anne Marie Berg'; 'LDST Mail'; "Rob Hixson'
Subject: RE: Tarrey Pines Bank/OMCPU

Kelly,

When you get a chance, would you phease confirm that the City will hanor the agreamant praviously reachad with Bil
Anderson to leave the Torrey Pines site with a commercial land use designation in the OMCPU as a resull of the applicant
demonstrating by an appfoved traffic analysis that the sife as commercial would not result in ra-classification of any
roadways in the OMCPL. Thank you for your anticipated cooperation.

John

From: Jobn Ponder

Sank: Sunday, lanuary 15, 2012 1:33 PM

Ta: Browghton, Kely

Cc: dane Marie Bang: "LDST Mail'; Rob Hidon
Subjact: Tormey Pines Bank/OsCPL

Kelly,

I sent an emad and spoke with Bill Anderson regarding his recollection of the agreemaent the parties reached af the
mesating on 10/28/10. Bill prefaced his comments with the statement that he was speaking as an individual and nat on
bahalf of the City. The sutstance of my emall was as follows:

"You may recall thal the OMCPU proposed changing the Torrey Pines property from a land use designation of commencial
to Industrial. Torray Pines has objected to the proposed change and a3 a result, a meating was held at the City on
1072810 to address Torrey Pines cbjection. You, Kelly, Theresa, Mary and traffic siaff all attended the meating. Anne
Marie Barg, Rob Hixson and mysell atended on behail of Torrey Pines. After much discussion, if is our recollection thaf it
was agreed that Torrey Pines should immediately perform a traffic analysis to demonsirate that leaving the property as
commercial would not result in the need for re-classification of any roadways in the OCMPU, If the traffic analysis could
demonsirate this to the satisfacton of the City, the next draft update of the plan would leave the property designated for
commercial usa. Kelly added another condition that the reversion (o commercial could not delay the OMCPL. The City
then suggested and we agreed to retain Sam Kab of Urban Syslems to perform the analysis because he was familiar with
the OMCFU traffic analysis and could perform the analysis i a imaly manner.”

Bill confirmad fhat the above accurately reflects the agreement at the meeting. Bl also suggested that perhaps a heavy
commercial land use desigration for the site may be appropriate 1o satisfy any concams for maintalring a land uss that
would allow soms industial use. Should | sand you a letter satling forih all the reasons for maintaining the proparly as a
commarcial usa in the OMCPU or will the above combined with all oiher prior cormspondance, mamos and reparts suffice
fo document the reasons to leave the commercial designation?



Should you need to confirm my comversalion with Bill, he can be reached (518) 233-1454,
willlam. anderson3@@ascom com.

Have a great MLE haliday.

John

Jahin Ponder

619 338 GE45 | direct

G618 515 4120 | direct fax
JPpngerisheppardmylin com | Bic

MullinSheppard

Shneppard Muilin Richier & Haplon LLP
01 Waoat Broadway, 189th Floar
San Diego, CA 92101-3584

615, 3386500 | main

www, sheppardmul in.com



From: lahn Ponder

Sent: Tuesday, July 09, 2013 12:18 PM
To: John Ponder

Subject: FW: Torrey Fines Bank/OMCPU

From: John Ponder

Sent: Monday, March 05, 2012 12:19 PM

To:! ‘Broughton, Kelly'

Cc: "Anne Marie Berg'; 'LDSI Mall'; 'Rob Hixson'; ‘Frick, Michele’: Sury Thayer
Subject: RE: Torrey Pines Bank/OMCPU

Kally,
I haven't received a responsa to the amail below. | am assuming you have not had an opportunity 1o discuss the issue

with staff. We would like to schadule a meeating wih you o discuss retaining the commercial land use designation for the
site. Please provide a couple of dates when you would be availlable to meat. Thank you.

Johin

From: Jebn Ponder

Sent: Mondsy, Febraamy 06, 2012 2:35 PM

T ‘Browghiton, Kelly'

Ci ‘Aire Maris Band'; “LUDSI Mall'; "Rl Hisssn®
Subject: RE: Tarey Pines Bank/DHCPU

Kelly,

When you get a chance, would you please confirm that the City will honor the agresment previously reached with Bill
Anderson to leave the Torrey Pines site wilh a commercial land use designation in the OMCPLU a3 a result of the applicant
demonsirafing by an approved iraffic analysis that the sile as commernsial would not result in re-classification of any
roadways in the OMCPU. Thank you for your anlicipated cooperation.

John

From; John Fonder

Sent: Sunday, January 15, 2002 §:33 PM

Ta: froughiton, Kelly

e Anne Marie Berg: 'LOST Mai; Rob Hixson
Subject: Torrey Pines Bank/OkCPU

Kelly,

I sent an email and spoke with Bill Andersan regarding his recollection of the agreement the parties reached af the
mgating on 10028110, Bill prafaced his commants with the statement that he was speaking as an individual and ot on
behalf of the City. The substance of my email was as follows:

"¥ou may recall that the OMCPU proposed changing the Torrey Pines property from a land use designation of commercial
to indusirial, Torrey Pines has objected o the proposed change and as a result, 8 meeting was held at the City on
1028710 to address Tormey Pines objection. You, Kelly, Theresa, Mary and traffic staff all attended the meeting. Anne
Marie Berg, Rob Hixson and mysel attended on bahalf of Torrey Pines. Afler much discussion, it is our recollection that it

1



was agreed thal Torrey Pines should immediately perform a traffic analysis to demonstrate that leaving the property as
commarcial would not result in the need for re-classification of any roadways in the SCMPU. i the traffic analysis could
demansirate this o the satisfaction of the City, the next draff updaie of the plan would leave the propery designated for
commercial use. Kelly added ancther condifion that the reversion to commercial could not delay the OMCPU. The City
then suggested and we agreed 1o retain Sam Kab of Urban Systems to parform the analysis because he was familiar with
the OMCPU traffic analysis and could perform the analysis in a timely mannar.®

Bill confirmed that the above accurately reflects the agresment 8! the meeting. Bill also suggested that perhaps a heavy
commercial land use designation for the site may be appropriate to satisty any concerns for maintaining a land use that
would allow some industrial use. Should | send you a letier setting forth all the reasons for mamtaining the property a5 a
commercial usea in the OMCPLU or will the above combined with all other prior correspondence, memos and reports suffice
to document the reascns to leave the commercial designation?

Should you need to confirm my conversalion with Bill, he can be reached (819) 233-1454,
william. andersond@ancom.com.

Have a great MLK holiday.

John

Jabin Pander

610,335 6645 | direct

519 5154140 | direct fax
JPanderffiashenpardmullin.com | Bio

MullinSheppard

Sheppard RMullin Richewer & Hampdon LLFP
501 Woat Broadway, 19th Flaor
San Diegeo, CA %2101-3568

£19,338 6500 | main
wiww.sheppardmuliin.com
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T
From: John Pander
Sent: Tuesday, July 09, 2013 12:17 PM
To: John Ponder
Subject: FW: Torrey Pines Bank/OMCPU

From: John Ponder

Sent: Monday, March 26, 2012 9:17 AM

To: 'Broughton, Kelly'

Ce: "Anne Marie Berg'; ‘LDSI Mall'; "Rob Hixson'; 'Frick, Michelle'; Suzy Thayer
Subject: RE: Torrey Pines Bank/OMCPU

Kelly,

| haven't received a response to this emadl | have asked my assisiant, Suzy Thayer to contact Michelle and schedule 3
meeting. Please let me know if you would ke to discuss before the meeting, Thanks

John

John Ponder
518, 338.656446 | direct
G189 5154120 | direg fa:_L

JPgodenisheppardmullincom | B

MullinSheppard

Sheppard Mulfin fichier & Hampaon LIS
E01 West Broadway, 18th Floor
San Diegs, T4 92101-3588
B15.3358.6500 | main

wharw. sheppa rdemullin. com

John Ponder

From:

Kentr Manday, March 05, 2002 1319 PM

To: ‘Broughton, Kelly®

Ces ‘Anne Mane Berg'; LDSI Mail; Bob Hixson', Fridk, Midnells’; Sury Thayer
Subject: HE: Torrey Pines Bank DM

Kelly,

I havent recelved a response (0 the email below. | am assuming you have not had an opportunity to discuss the issue
with stalf, We would fike to schedule 2 meeling with you to discuss retaining the commercial land use designation for the
site. Please provide a couple of dates when you would be available ko meet Thank you.

Jonn Ponder

Monday, Febreary 06, 2002 2:35 PH
"Broughton, Kely'

‘Wrne Marie Berg'; 'LOS1 Malf; ‘Reb Hbson®
RE: Tormoy Fines Bank/OMCPU

gﬁ'i‘ﬁ' '%‘



Kelly,

Whan you get a chance, would you please confirm that the City will hener the agreement previously reached with Bill
Ancerson 1o leave the Torrey Pines site with a commercial land use desigration in the OMCPU as a result of the applicant
demanstrating by &n approved traffic analysis that the site as commercial would not result in re-classification of any
roadways in the OMCPU, Thank you for your anticipated cooperation.

John

Fromi John Ponder

Sent: Sunday, January 15, 2012 1:33 P

To: Browghten, Kelly

Ce: Amne Marie Berg; LUDSL MaIF; Fob Hicson
Subject: Tormey Fines Bank/OMCRU

Kedly,

| g=nt an email and spoke with Bill Anderson regarding his recollection of the agreament the parties reached al the
meating on 102810, Bill prefaced his comments with the statemant that he was speaking as an individual and not on
behaif of the City. The substance of my email was as follows:

" ou may recall that the DMCPU proposed changing the Torrey Pines property from a land use designation of commercial
bz industrial. Tomey Pines has objected 1o the proposed change and as a resull, a mesling was held at the City on
1072810 to address Torrey Pines cbjeclion. You, Kelly, Theresa, Mary and traffic staff all attended the meeting. Anne
Marie Berg, Rob Hixson and myself attended on behalf of Torrey Pines. After much discussion, it is our recollection that it
was agreed that Tormey Pines should immediately perform a traffic analysis o demonstrate that leaving the property as
commercial would not result i the need for re-classificabon of any roadways in the DCMPLUL If the traffic analysis could
demaonstrate this to the satisfaction of the Gity, the next drafl update of the plan would leave the property designated for
commercial use. Kelly added ancther condition that the reversion to commercial could not delay the OMCPU, The Clty
then suggested and we agreed 1o retain Sam Kab of Urban Systams to perform the analysis because he was familiar with
the DMCPU fraffic analysis and could perform the analysis in a imely mannar.”

Bill confirmed that the ebove accurately refiects the agreemaent gt the meeting, Bill also suggested that perhags a heavy
commercial land use designation for the site may be appropriale to satisfy any concerns for malntaining a land use that
would allow some indusirial use, Should | send you a letier setting forth all the reasons for mainiakning the property as 8
commercial wse in the OMCPU or will the above combined with all other prior correspondencs, memos and repors sulfice
to document the reasons 1o leave the commercial designation?

Should you neead to confirm my conversation with B4, he can be reached (619) 233-1454,
william. anderson3fascom com.

Have a greal MLE holiday.

Johin

Jahn Ponder
E18 33E.6646 | direc
E18.515.4120 | direct 1ax

JFonderishecpardmullingom | B

MullinsSheppard

Aheppard Muelfin Ksiner & Hasapion 1T
501 West Broadway, 19th Floor
San Diego, CA 52101.2508

G189 3386500 | main

wwww sheppardmullin.com
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SheppardMuliin g gt Ml Mol & Ligon 11

San Diego, CA S2101-1588
619 338,500 main
619,234, 3815 main fax
wasrw A and mallim com

EMORANDUM

To. Willam Fulton Date: July 18, 2013
Planning Director
City of San Diego

cc:  Anne Marie Berg, Senior Vice President, Westarn Allance Bancorporation

From: John E. Ponder, Esqg. File Mumber: 21TV-154612
Fe: Land Use Designation of Westarn Alli an ion's “La Media" Pro

Thizs memorandum provides a summary of several technical, practical, and legal
issues associated with the property of my client, Western Alliance Bancorporation. Torrey Fines
Bank, a local community bank, is an affiiate of Western Alllance Bancorporation ("Torrey
Pines"). This property is located al 8420 Airway Road at the comer of Otay Mesa Road and La
Media in the Otay Mesa Community Planning Area ("Property”). The City is proposing to
change the land use designation of the Property from commercial to industrial in the drafi Otay
Mesa Communily Plan Update ("OMCPFU").

We dispute the City's assumption that keeping the commercial designation would
result in an overabundance of commercial in the Otay Mesa Area. We also are confident that all
of tha City's traffic issues have beean fully addreszsed.

In addition, we have several legal concerns regarding the City's actions. The City
is imposing a more resiriclive designation, surmounded by less restrictive designations, on the
Properiy after Torrey Pines has expended substanfial amounts of time and money in reliance on
the existing designation. The justificalion for such an action cannot be arbitrary, irrational, or
discriminatory.

We also believe that practical considerations favor retaining the cumrent
commercial designation. For example, a commercial designation at the Property is supported

by the Otay Mesa Community Planning Group, would be mare fiscally beneficial to the city, and
is consistent with other land use plans.

These issues have been summarized for you below,
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A, Clyy' r Changing Com lal Desl on t rial
1. Keeping the Existing Commercial Designation Wil Not Trigger an

AL

arabiLERL= l'.'.‘.'_:_ N Ltay Mesd

First, we guestion the assumption that retaining an existing use could possibly
“trigger” an overabundance of that use. We do not believe that keeping the status quo on the
Property could be responsible for a potential overabundance of commercial. Rather, it would be
dlh&;léﬂhﬁmhn of other land uses to commercial uses, which is precisely what is proposed in the
ra PLU.

We also disagree that there is an overabundance of commercial uses. The
consensus 38 scenario upzones industrial property to add commercial acres farther Lo east
rather than retaining commercial acres, such as the Property ideally located at the 805/ La
Media interchange. With the supporiing residential base for Ctay Mesa's commercial uses in
the western part of Otay Masa, moving commercial farther to the industrialized eastern par of
Otay Mesa seems a misaliocation of land uses, especially when the indusirialized eastem part
of Clay Mesa are already scheduled to be served by the commercial core af the port of eniry. In
addiion, the OMCPU outlines an absence of commercial uses in the Central Disfrict, although
there are residential, business park, recreational, educational, and institutional uses proposed.
We believe that these uses would be compiemented by nearby commercial uses, and nothing in
the OMCPU states that there is too much commercial in this area.

This shifting of commercial to the east is also anfithetical to the OMCPLU's stated
project goal to designate a corridor of Business Park industrial uses along SR-305. Under the
consensus 38 scenario, this is achieved for most of the SR-805 until La Media road, where the
scenario shifts to a leapfrog of industrial and commercial use pattern that leaves the La Media
project an [sland of industrial within the linear corridor surrounded by commercial on either side,
instead of a true commercial core, This island land use designation is typically discouraged as
a form of spol zoning.

The City has cited the market study performed for the OMCPU as the basis for
the determination that retaining the existing commercial designation for the Property would
result in an overabundance of commercial. 'We note that that study, completed in 20035, is now
dated and flawed. But it nonetheless reached the conclusion that additional retail was needed
in Otay Mesa. It states that there is a need for 32.5 acres of retail land for the community and
5.7 acres for the border crossing area. Currently saveral large retailers including Wal-Mart,
Targel and Food 4 Less are in the market looking for retail property, which would equata to
approximately 80 acres of retall. So to the extent the market has changed since 2005, thera is
actually much more demand for retail and commercial uses than there was previously. If ihe
City believes that the assumptions made seven years ago in 2005 are sfill frue, we believe that
it should perform another study to confirm those assumptions. Wa believe that an updated
market study will reveal that there is an overabundance of industrial land in Otay Mesa, not
commercial land.

Az a threshold issua, we question whather the City, rather than commenrcial real
eslate developers, has the best expertise to determine what circumstances render commarcial
development projects not viable. Our client has closely examined the facts regarding access to
the property and is confident that even if access were limited on Otay Mesa Road, it would not
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affect the viability of the project. The site would still have some access from Otay Mesa Road
and Caltrans has conditionally approved access from La Madia Road. Retaining the sile as
commercial will not change the proposed OMCPLU's level of service on Otay Mesa Road and
would not appear to trigger significant delays. Therefare, the site is convenient for shoppers.

The location of the Property next to the freeway and Otay Mesa Road is a factor
that supports commercial use. Per the OMCPU Economic Prosperity Elament, Section 5.2,
“commercial uses are generally located along transportation comridors.” The Property is
consistent with this policy because it is situated along three malor transportation corridors.
Consistent with this policy of the OMCPLU, the City should not interpret the location of the
Property as a reason to anticipate limited access and the risk that the project will not be viable,
bul should view it as being consistent with being located next to transportation corridors.

In addition, the commercial demands of the employment communities in Otay
Mesa will ba better served, and better complemented In terms of vehicle trips, with a
commercial designation at the Property. A commerclal use would primarily draw trips from the
Otay Mesa community, which would reduce trips frem outside the area.

3. There Would Be Mo Conficl Betwaen Truck Trips and Commercial Vehicle
Tri

We acknowledge that there is currently significant truck traffic in Otay Mesa, but
we believa that an industrial use on the Property, with its corresponding increase in truck trips,
would exacerbate the truck traffic problem, while a commercial use would reduce it. We also
request that the City take a long-term planning view in regards to this issue, because the truck
traffic issue will be substantially resolved after the completion of the improvements on La Media
Road and the truck routing plans for the Otay Mesa Port of Entry. We also note that this truck
traffic issue is not unique to the Property. The other properties proposed for commercial uses
also have this issue, so we do not see the rationality in justifying the designation of the Property
as industrial on the basis of truck traffic.

Moreover, retaining the commercial designation will nol have an impact on the
traffic analysis performed for the OMCPU. Based on a traffic analysis performed by Urban
Systems, we have demanstrated that the traffic volumes basad on a commercial use can be
accommodated without the need for roadway reciassifications and that the roads will cperate at
acceptable levels of service, The purchase of the SR-125 toll road by SANDAG from a private
operator will also reduce traffic impacts on Otay Mesa, including truck Irips.

B. Lenal Considerations
1. Project Has Relied On Current Desi ion

On August 8, 2012, the City approved a Tentative Map Waiver (‘Map Waiver)
and Site Development Permit (SDP) (Project No. 199429) to subdivide the Propery into two
saparate legal lots. Tha Map \Walver and SDF were required because the Property was
bisected by the creallon of State Route 905 in 2006 by the Stale of California. The bisect
caused the single parcel to have tha appearance of and the potential function of two separate
lots. Howewer, in order to convey the Praoperty as two separate lots and to investigate the
potential for future development, a subdivision was required. The application for the Map
Waiver and SDF were deemed complete by the City on December 21, 2009,
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The findings for the Map Waiver and SDP determined that the Project was
consistent with the policies, goals and objectives of the applicable land use plan. Specifically,
the findings concluded that the Otay Mesa Community Plan designates the site for specialized
commercial purposes and allows the creation of such lots consistent with the size and frontage
allowed by the underlying zone.

The Conditions of Approval for the Map Waiver and SDP provided that no
development activity shall occur until a new project-specific Site Development Permit (and any
ether required permits) has been obtained as required by the San Diego Municipal Code. As a
resull, Tomey Fines has assembiled a development 1eam and is preparing a propct-specific
apphcation for an approximate 130,000 SF commearcial developmeant on the norh parce! and
approximate 252,000 SF commercial development on the south parcel. The application is
anticipated to ba submitled on August 1, 2013,

For faimass and legal reasons, afier the project application is deemed compiete,
the City typically doas not change the development rules, reguiation and policies for projects,
including land use designations, in the regulatory pipeline unless it would place residents in a
condition dangerous to their health or safety. The Government Code allows the City to apply
new rules when, at the time of the application, the City (1) Initiated proceedings for a
davelopment rule change by way of ordinance, resolution, or motion; and {2) published notice in
accordance with Governmant Code § 65080 notice procedures that contains a descriplion
sufficient to notify the public of the nature of the proposed change In the applicable general or
specific plans, or zoning or subdivision ordinances. Govt Code § 66474.2(D)).

In this case, whila the fact of a pending OMCPLU has generally been known to
developers in Otay Mesa, our client had not until last year had any notice that the nature of the
OMCPL's description of the Property would be to eliminate all commercial uses that had existed
since the 1281 Otay Mesa Community Plan and remained the predominate use in the April 2009
3B and 4B scenarios. |f the City imposes an industrial designation on tha Property, with ifs
consequential effects on our client's current land use application, our client will have ralied on
the existing commercial designation 1o is datriment. We implore you to consider the legal
consequances of such detrimantal rellance before proceeding with the industrial designation,

2. Imposing an Industrial Designation Viotates Equal Protection Laws

The designation of the Property as industrial, rather than the commercial
designation proposed for both properties to the East and West, may also violate equal
protection laws, akin to spot-zoning. Spot zoning refers to instances when “a small parcel Is
restricted and given less rights than the surrounding property.” California courts have long
established the principle that “by a zoning ordinance a city cannot unfairly discriminate against a
particular parcel of land.™

The OMCPU essentially creates an island of a more restrictive land use
designation amaong other less restrictive uses. If the City wera to approve the OMCPU as
currently proposed, it would be arbitrary, capricious, and irrational discrimination as applied to
the Property because it would make the Property an island in an ocean of less restrictive
designations. There are no unique facts calling for the Property to remain an island of more

' Wilkins v. City of San Bamardino (1946) 28 C.2d 332, 340,
? Reynoids v, Barreft (1938) 12 C.2d 244, 251,
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restrictive industrial, and it is noteworthy that the constraints of the Property are similar 1o
surrounding areas which are proposed for commercial designations. If the City were o retain
the current commercial land use designation, the Property would be harmonious with the
surrounding commercial-designated parcels.

3. Industrial Designation [s An Inverse Condemnation

Redesignating the Property as industrial would consfitute a compensable
regulaiory taking, consistent with a recent heolding by the California Court of Appeal.” Several
factors favor a finding of taking. First, there s a dramalic economic difference between the
value the Properly as industrial versus commercial, aspecially in light of the money spent in the
City's development review process under the assumption that the current designation of
commercial would apply. In addition, the industrial designation wholly undermines the
invesiment-backed expectations of our client because when it acquired the Property it was
designated as commercial. Moreover, as explained elsewhere in this letter, the character of the
City's action in redesignating the propery would be an irrational dizcrimination. Therea is also
avidence that the Properly is being singled out for unequal treatment, and the best use of the
land is consistent with the commercial designations of the surmounding properties.

C. Practical Considerations
1. City Should Respect Planning Group Support of Project as Commercial

The benefits to the communily of malntaining the current commercial designation
have been recognized by the Olay Mesa Planning Group (“Planning Group®). In February,
2010, the Planning Group unanimously supported a Tentative Map Waiver and Site
Development Permit for the La Media project. The support for commercial developmant al the
Property was voiced again by the Planning Group at the April 20, 2011 meeating. Al that

, the Planning Group unanimously passed a motion to support the current commercial
designation of the Property, and not the designations as proposed by the OMCPU, contingent
on the landowner agreeing to address traffic issues.

ammarcial nation is Fiscally Beneficial

From a fiscal perspective, retaining the commercial designation benafits the fiscal
health of the City, as shown by past City studies. The Fiscal Impact Analysis of Otay Mesa
Community Plan Update analyzed the net fiscal impacts of three OMCPU scenarios. Scenario
1, analysas tha current amount of 512 acres of commarcial, and netted tha highast annual
returns for the City with $19.1 million. As the report explained, "Scenario 1's anticipated sales
tax, property tax, and transient occupancy tax recaipts help to generata the highast revenuas of
all the scenarios.™ Scenario 2, with 400 acres of commercial, netted $17.5 million annually.
“With the greatast proportion of residential and office development, Scenario 2 generates the
most property taxes at buildout, but also the highest expenditures. Though the gréatest number
of new residents is anticipated in Scenario 2, this alternative has substantially lower relall space

A Avenida Sen Juan Partnership v. Cliy of San Clemenfe, No. G043479, conscl. with G043534 (Cal Ct
App. 4th Dist, Dacember 14, 2011.)

* Fiscal Impact Analysis of Otay Mesa Community Plan Update (ERA 2007) atp. 7.
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than the other scenanios and produces less sales lax.™ Scenario 3, which is essentially the
OMCPU, proposes to reduce the fiscal benefits to the Cily by reducing commercial acres o 320,

Retaining the existing commercial use would also help provide revenue for much
needed public infrastructure through increased Facilities Benefits Assessment fees. Therefore,
restoring the commercial use to the Property would be fiscally sound for the City.

We note that other local agencies such as the San Diego County Regional
Adrport Authority and the San Diego Association of Governments have drafted their planning
dacuments under the assumption that the La Media Property would be developed as
commercial,

D. Conclusion

We request that the City retain the current commercial land use designation on
all of the Property. If you have any additional concerns regarding a commercial designalion, we
would be happy to addrass those concemns. Thank you for the time you have spent considering
the designation for the Property. Wa look forward to discussing these ssues with you further.

® I,
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' Date

Tl F FINES PRO.J

Event
i = ==  — = e =
1881 City approves Otay Mesa Community Plan which idenfifies a land use
designation for Torrey Pines Bank property as Specialized Commercial and a
zoning designation of Otay Mma Dﬂwmﬂanl District: Emmnrr.iar Euhdis'u'lﬂ_
| 2w1-2m4 | [ntm! Communities ac:qmraa Fu':lpemr and processes d&valuprrm application.
?:19:20:]5 Elty approves mos! recent amandment of Olay Mesa Community Plan,
- — 1
E.I‘E1.".‘.El:rﬂﬁ City refeases Real Estale Market Analysis for Otay Mesa Community Plan :
| Update {'GMGFU"] pmpam:l '-'1:-' Enmnmm Rmm:h Asmma I
2006-2009 | City depicts commercial use on property In EJMEF'U dral'l mﬂ:rs 3, EE 48,
am:l nlhar smnaﬂns
. — — I—————
2006 SR 905 bifurcates property. Inlagral provides right-ol-way to Caltrans. Calrans |
| prn'-rldn n:nndmanaﬂ approval of access along La Media.
e .._-._|.__.. = s
12!15;'2&&& | City ralga-ns Mdendum to Real Estate Market Analysis for OMCPU pﬂpsﬂd by |
Emnnmu:s Resaarch Associates.
EI}DB | anna:.r Pmas Bank acquires property,
1154}2[:119 i Therasa Millatta, Senior Planner at City, sands amail 1o Brice Bossler, consuitant :
land use
| designation for the proparty depending upon what traffic impacts would occur,
11/18/2008 | OMCPU 3B draft showad commercial land use on property.
. L
12/21/2009 | City deems Torrey Pines map waiver application complate. Mo comments in
5 | assassment letters regarding proposed change of land use to industrial,
| |
| 107172010 City publishas Notice of Preparation of the OMCPU draft environmental impact
repart ("EIR"). City proposes to redesignate the land use on the property from
commercial to "Industrial = International Business and Trade" and "Business
FPark = Office Permitted.”
0/28/2010 | A meeting was held to discuss Torrey Pines' objection Lo the propesed OMCPU

"-———r
|

bw

| land use designations. In attendance wera City staff members Bill Anderson

| (Director of Planning), Theresa Millette (Senior Planner), Mary Wright {Deputy

| Director of the Planning Division), and Torrey Pines representatives Anne Marie
Berg, Rob Hixson, and John Ponder. [t is the recollection of Bill Andersan and
John Ponder that during that meeting, the City agreed that if Torrey Pines
performed a traffic analysis that showed no impact on the Update's road

| classifications and that such analysis would not delay preparation of the Update,

| the City would agree to retain a commercial land use designation for the

l Property.
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101’23.!'2011]

i 11/1/2010

Tm‘rey Pines retlma Url:mn Systems I.n prepare traffic analysis.

Sheppard Hulrln on behalf of Tomey F'Inus submits comment letter on the HDF'
objecting fo change in land use and requesting that the EIR's project descriplion
describe the Property with a commercial land use designation.

11/04/2010

aErrem—— e

Urhan Systems provides scope of work to perform tr:flh: mﬂyum

1141872010

——

41672011

Hdm Bossler, consultant for Torrey pines Bank has a r.mvnrsahun with Theresa
Millette who indicates she would have no problem recommending land use
degignation be changed back 1o commergial in the OMCPLU depending on results
nf the traffic undysis

=Sy

= o o

EJ-I.l-IL‘F"I.I Public Draft mu-uerd for comments.

41202011

F

52312011

Sr24/2011

L ——

- e e —

r————

Diay Mesa Community F'Imnrlg Gmup supports refaining -:nmmaruil
designalion for Eltl

| Urban Systems .H.lmmil:i :-Ltlmitn first tm'l'ﬁr.'. analysis to City: "Otay Mesa
F Cm-lmunrty F'Ian 'I..I|:n:lu’te.l"|'1:|r!'l.-,3,.I F‘h‘rﬂ-ﬂ- Bank Forecasts.”

)

! Torrey Pines representatives meet with Kally Broughton and staff to reviaw
Urban Systems Associales' traffic analysis and o discuss conceplual street
lmprmremmt plan prmndnd by FF.EF L‘-mul'hng

872011

Urban Systems Associates ﬂl.ltlﬂ-l‘tl revised l.riffl-c analysis to City: "Olay Mesa
Community Plan Update/Tomey Pines Bank Forecasts,” dated August 5, 2011.
| The analysis was revised lo expand the study area to include all 121 segments
i evaluated at buildout of the OMCPLU,

BMT2011

272011

32011

! Sheppard Mullin, on behalf of Torrey Pines, sent the City a comment letter on the
draft OMCPU objecting to the proposed change in land use, explaining the fiscal

benefits of retaining the commercial designation, expressing concarns regarding |

spot zoning, and reminding the City that the Otay Mesa Planning Group supporis
a commercial designation.

L el

I{dly Broughton accepts findings uftral‘ﬁc analysis of no change in roadway
| classificalions.

City sands |etter response o Shappard Mullin's August 17 |etier, stating that
designating the Tomrey Pines property as commercial would trigger an
overabundance of commercial bayond the market analysis performed for the
OMCPLU and that commercial is not viable because of the potential for limited
access along Otay Mesa Road and the norihem half of La Media Road.

113201

| ———
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| 18 going to keep the commercial designation, and expressing concern that
designating the Torrey Pines property as commercial would trigger an
"overabundance” of commercial beyond the market analysis performed for the
OMCPU and that there is a sirong potential for a conflict between truck routes
near the Torrey Pines property and commercial vehicle trips.

i

| Kelly Broughton leaves vocemail message for John Ponder stating that the City



11/9M11

| Kelly Broughton confirms to John Ponder tharl if an applmnhun fm commercial
| use was filad and deemed complete, the OMCPU would have to designate the
F‘rﬂ-pEl‘t"_l’ as commercial use

1111072011

Tm'm]r Pines representalives altend firs! meeting with Caunminamburhhm !:u
ll:lilcuss mtmrmg commercial land use designation on Torrey Pines property.

;
|

121122011

John Pender attends meeting with Kelly Broughton who says he will honor
agreement from October 28, 2010 meeting if Bill Anderson confirms that his
recollection of the meeating ia the same as John Ponder's.

e

i 11212012

John Ponder and Bill Anderson correspond via e-mail and phone, and Bill
Anderson coenfirms that the City agreed that if Torrey Pines performed a traffic
analysis and it demonstrated that leaving the property as commercial would not
result in the need for re-classification of any roadways in the Update or delay the
Update, the City would leave the property designated as commercial in the next
draft of th& Updalu

1/15/2012

e —__o

John Parder sends BI'I'IIII tn Kelly Broughton netifying him of Bill Mdmnn‘s
confirmation of his recollection of the October 28, 2010 meeating, and requasting
a meeting to discuss the City leaving the Torrey Pines property as commercial in |
the OMCPU.

— - s =

2062012

Jnhn Ponder sends follow-up email to Kelly Broughton, but receives no
response,

310572012

John Ponder sends follow-up email to Kelly Broughton, bul receives no
response,

262012

John Ponder sends follow-up email to Kelly Broughton, but receives no
response.

4/04/2012

| Torey Pines representatives meet with Councilimember Alvarez for a second
time.

— — — e

411012012
I

. John Ponder sends follow-up email to Kelly Broughton, but receives no
response,

| 5/16/12

Tomey Pines reprasentative meets with David Graham in Mayor's office

51712

Kelly Broughton tells Mark Rowson, consultant for Tormey Pines, that, if a
davelopment permit application was submitted and deemed complete, he would
be compelled to change the land use designation in the OMCPLU to commercial.

i Branz

! Map Waiver and Site Development Permit for commercial use was approved for
l the Property.
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1113 | City publishes MNotice of Preparalion of a Draft Environmental impact Report for |
' | Sunroad Otay Plaza (Project No: 268422). The Notice discloses that the project
| will be seeking an amendmant to the Otay Mesa Community Plan to change the
| existing land use designation from Industrial to Regional Commercial, The
| Surroad Otay Plaza is adjacent to the Tormey Pines Property and abuts Otay
MesaRoad.
Kefly Broughton confirms in a conversalion with John Ponder that, if an
apphlication for development of a commercial use was submitted and deemed
complete prior to the adoption of the OMCPU, the City would have no altemative
| but fo allow the commercial use to continue, Mr, Broughton further confirmed |
that the fraffic analysis in the OMCPU “works for the sile either designated as
| “industrial or commercial”

5122113

e = e — . =S

WZWEST SRS H EA0a 94 a3 T =i



EXHIBIT B



SheppardMullin ot AL

To:

Cc

From:

Fe:

San Dasgo, Calfomia 82101-1538
619,338 8500 main

619,234 3815 fax

whav sheppasdmulin com

MEMORANDUM

ATTORNEY-CLIENT PRIVILEGE AND ATTORNEY WORK PRODUCT DOCTRINE

Myra Herrmann Date: October 25, 2013
Theresa Millette

Cathy Winterrowd

Anna-Marie Berg, Westemn Alliance Bancorporation

John Ponder, Esq. File Number: 21TV-154612
Comments on Otay Mesa Community Plan Update Draft Program EIR

We have reviewed the Draft Program Environmental Impact Report {"PEIR") for
the Otay Mesa Community Plan Update ("Project”) released for public comment on September
10, 2013 and offer the comments herein. This memorandum provides detailed comments on or
guestions raised by each individual section of the PEIR. | am available to discuss the specific
issues raised below with the City to clarify the meaning of or legal basis for our comments or
draft new language for the PEIR.

Page
or
Figure _
No. Section/Heading | Comments
8-5 Summary of The PEIR improperly states that it “considered but rejected the No
Project Project Alternative, the Reduced Biclogical Impacts Alternative,
Alternatives and the Reduced Density Alternative.” This statement reflects an
improper delegation of authaority to staff and usurpation of the right
of the City Council as the final decision-maker to considar a range
of reasonable alternatives and determine whether to select or
reject the alternatives, The above statement is an admission that
the alternatives do not comprise a reasonable range because none
of the altematives are feasible and would substantially reduce a
significant impact.
S5-5 5,52 2/Reduced | This alternative is the environmentally superior altemative pursuant
Biological to CEQA Guidelines saction 15126.6 (e)(2).
Impacts
Allernatives The Reduced Biological Impacts Alternative provides fewer
dwelling units as compared to the CPU but still meets the goals
and objectives of the General Plan and SANDAG Regional
Comprehensive Plan. The lesser intensity of residential use and
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ATTORNEY-CLIENT PRIVILEGE AND ATTORNEY WORK PRODUCT DOCTRINE

Page
or

Figure
No. Section/Heading

Commants

the fewer number of commercial developments allowed for in this
altarmative minimally reduces impacts related to traffic congestion.
Impacts to visual resources, hydrologyfwater quality, and energy
conservation are also less when compared to the CPU. Because
this aiternative would increase the amount of opan space in close
proximity to development, the risk from wildfire would be slightly
greater, but would still be mitigated through strict compliance with
the Landscape Standards and Brush Management Hegulations
contained in the LDC. This alternative generally meets all the
project objectives but would not accommaodate future population
growth to the same extent as the CPU.

In addition, the PEIR should include an Economically Feasible
Alternative, which would analyze a CPU that presents
economically feasible land uses for all landowners. For example, if
the City applied policies of park and recreation joint use and
equivalencies for the Chang property, the underlying land use
would be developable and economically feasible,

3-1to | Purpose and
33 Nead

The PEIR's project description is flawed because it does not have
a stable tamporal scope. On page 3-1, the PEIR states that the
CPU is “intended to define new strategies for the way Otay Mesa
would develop and function over the next 20-50 years.” On page
3-3, the PEIR states that the CPU addresses “present and future
trends through 2030.° Neither of these descriptions accurataely
encompass the Project's temporal scope as stated in the CPU
itseff. The CPU states that there is a *15 to 20-year planning
period addressed by this plan.” (CPU, at |-3.) The public and
decision-makers have no way of knowing the true scope of the
project, and whether the environmental analysis accurately reflects
that scope. By the very language of the PEIR and CPL), tha scopa
of the project could end anywhere from 2028 to 2083.

33 Relationship to
General Plan

It is unclear whether the PEIR bases its analysis on the current
Ganaral Plan. Only the General Plan adopted in 2008 is
referenced, despite the fact that there have been three significant
amendments since then, in 2010 (Land Use and Community
Planning Element; Public Facilities, Services, & Safety Element;
Recreation Element; and Glossary), 2012 (Conservation Element),
and 2013. The City of San Diego adopted a General Plan
Amendment on March 4, 2013 when it approved the General Plan
Housing Element 2013-2020.

The current proposed GPA for the CPU and the Housing Element
GPA recently completed should have been considered
comprehensively rather than in two separate, smaller piaces. This

SMAMA1 1316222 8
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Page
or
Figure
No.

Commaents

3-53

Table 3-6:
Summary of
Project Design
Considerations

inappropriate project segmentation serves to diminish the true
impacts of the Project, especially regarding housing impacts. (See
e.g. Cily of Santee v. County of San Diego (1988) 214 Cal App.3d
1438.)

In addition, since communily plans are compaonents of the General
Plan, the City should comprehensively analyze all reasonably
foreseeable community plan amendments. The Cily is
concurrently processing or has recently approved many General
Plan Amendments through community plan updates: San Ysidro,
Barrio Logan, Uptown, North Park, and Golden Hill, among others,
San Ysidro is especially noteworthy because it is immediately
adjacent to Otay Mesa. Dividing the GFAs into multiple CEQA
actions is improper segmentation of a project under CEQA and
garvas 1o diminish and mask the true impacts of the overall City
project of amending the General Plan. The CPU's cumulative
impact analysis should address the impacts of the other GPA,

| The PEIR should revise the following sentence with regard to

landform alteration/visual quality: “Future projects would be
required to adhere to the CPU land use and development design
guidelines.” The words “to adhere to® should be replaced with “to
ba consistent with” or “lo be compatible with® because sirict
adherence to every design guideline is not required and is not the
purpose of the guidelines. Guidelines are not binding. The
statement is factually inaccurate because there is no legal
requirement for future projects to "adhere” to the design guidelines.
Because it is factually inaccurate, the PEIR cannot take cradit for
avoiding or reducing environmental impacts due to it. The same
comment applies to the other guidelines mentioned in the same
table,

The listing of "project design considerations” that future projects
will be required to implement is improper deferral of mitigation
under CEQA. The City cannot defer its obligation to formulate and
adopt mitigation until a more specific development plan is
proposed. (Ciizens for Quality Growth v. Cily of Mount Shasla
(1988) 198 Cal. App.3d 433.) The list in this table evidences that
the formulation of precise mitigation measures is feasible at this
time, but the City is simply deciding to defer their formulation and
adoption by calling them "project design considerations.” Even if
the mitigation measures are general, as are the “project design
considerations” listed, the City must devise and approve them
along with the certification of this PEIR. (Sundsfrom v. County of
Mendocino (1988) 202 Cal.App.3d 206.)

SMRHA 62 8
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= 1-1

Table 5.1-1

The percentages listed for the land use distribution total 102%.
This is a significant error considering that the lotal Commercial
uses are fisted as 1.85%.

5.1-7

Tabla 5.1-2

The PEIR should add most recent CARB Scoping Plan for
statewide reductions of GHG necessary to achieve AB 32 GHG

targats.

(5.1-9

Table 5.1-3

The PEIR should evaluate CPU for consistency with General Plan
goals and policies. LU-A and LU-B contain policies applicable to
community plans, including but not limited to LU-A1(¢) , LU-A.5,
LU-A.7, LU-A.B, LU-B.1, LU-B.2, Table LU-4, LU-F,

=.1-8

Table 5.1-3

LU-G policies are focused on consistency with ALUCP. The City
identifies tha Tijuana Airport as part of the existing
condition/surrounding land uses. PEIR should analyze the CPU's
consistency with operation of this airport and what cumulative
impact build-out of the CPU will have on the environment with
noisa, traffic and hazards created by this existing airport facility.

See also figures 5.1-4, 5.1-5 and 5/1-6 comparing noise and safety
zones for Brownfield, but not the Tijuana Airport.

5.1-35

Vernal pool
laws=wit

The City identifiad the CPU itself, not just projects within it as a
venal pool project subject to the injunction issued by Judge
Brewster in October 2008. As part of the Planning Agreement with
the USFWS for processing vernal pool projects during the City-
USFWS' new vernal pool HCP, the City made its own discretionary
projects subject to the Planning Agreament. The CPU is a City-
initiated discretionary project subject to CEQA. Therefore, the EIR
must demonstrate the CPU's compliance with the Planning
Agreement and make the findings required in Subsection C of the
Planning Agraement, which include the following:

= The Project is consistent with the preliminary Vemal Pool
Preserve Areas;

+ Provides management and monitoring consistent with the
draft Vernal Pool Management Plan;

* Provides funding in perpetulty for managemant and
monitoring;

# Consistent with the proposed ESUwellands amendments;
and

* Requires MECP conservation/covenant of easement over
any preserved on-site or off-site vernal pools/habitat.

SMRHA1 1162525
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5.1-41 | Public Facilities | The PEIR must analyze how police, fire and EMT can reach all
Element parts of the CPU area within the response times identified in the
General Plan. City reports on fire service note the difficulty of
mesating such standards and recommends changing the response
times standards, but the General Plan still uses the “old” response
times. If the City Fire Department is going to use the response
times recommended in the report to the City, then a General Plan
Ameandment is required. (See Policy LU-C.1(c).)
5.1-41 | Recreational The CPU is not consistent with the General Plan Recreation Goal
Elemant to "[ijncrease the amount and quality of recreation facilities and

infrastructure though the promation of alternative methods where
development of typical facilities and infrastructure may be limited
by land constraints.” (General Plan, RE-6.)

In contrast, the CPU assumes that every property within the CPU
area will not have constraints that would make it impractical to
provide population-based parks at the General Plan's 2.8 acres per
1,000 residents. This false assumption leads the CPU to include
no flaxibility at all for the provision of park aquivalent facilities on
future projects. CPU Policy 7.1-2 states "Provide usable acreage
park land required to meet General Plan population-based park
standards, without the use of park equivalencies, and for the sole
use as parks, independent of any shared joint usa at Ocean View

| Hills Elementary School. The City would ba required to conduct a

site-specific analysis of all the constraints that could possible
interfere with the development of 2.8 net acres of useable park
area before it could rule out all future need for use of General Plan
permitted park equivalency measures. As discussed throughout
the EIR and CPU, the Otay Mesa Community is engaging in the
difficult task of collocating residential and industrial uses. Tha full
array of collocation tools, including the ability to move parks and
residential facilities farther away from industrial uses though the
allowed use of park equivalency measures and afficiant joint use of
school/neighborhood parks. The appropriateness of using park
equivalency measures is a right the City Council gave itself in the
General Plan when evaluating a site-specific development project

| that may be constrained in any one of many ways. Page RE-11 of
| the General Plan describes this flexibility as necessary. The

specific Recreation Element General Plan policies requires it.
Accordingly, a community plan update with a policy that removes
this discretion for all projects within the community plan area is
inconsistency with the Genearal Plan.

We note that the PFFP for the Center City area also does not

SMRAH:411316232.5
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is clearly a constrained community. There appears to be a bias
against park equivalencies reguired by the General Plan in
planning documents put forth to the City Council for approval
regardiess of whether a community plan area is known to be
constrained or may have parcels within it that are constrained,

This is an appropriate time for the City to establish park
equivalency standards and include them in the CPU and Center
City PFFP.

5.1-42

MNoise Elemant

The CPL is not consistent with the City's Noisa Elament bacause it
admits that it cannot guarantee the buildout of the Community Plan
will avoid significant and unavoidable impacts to existing
developed areas. Therefore, including CPU policy &.2-2 requiring
that projects “demonstrate that required noise levels for individual
development projects within Otay Mesa are considered compatible
with the General Plan Noise Land Use Compatibility Guidefines”
would seem to set the stage for future claims that individual
projects are not in conformance with the Community Plan noise
policies, The City Council can detarmine whethear or not the CPU
is overall consistent with the General Plan, but the purpose of the
EIR is to identify where there are inconsistencies so the City
Council and the public are aware the inconsistency exists.

Figure
5.2-1

Fhoto Location
Map

ot

| The PEIR's visual impact analysis identified in this figure does not

show sufficient viewpoints of the impacts of buildout of the CPU on
gither existing or planned trails identified in the CPU trail map
located on page RE-8. The General Plan's Urban Design Elemeant
Policy UD-A.3.i. states: "Ensure that the visibility of new
development from natural features and open space areas is
minimized to preserve the landforms and ridgelines that provide a
national backdrop to the open space systems. For example,
development should not be visible from canyon trial sat the point
the trail located nearast to proposed development. Lines-of-sight
from trials or the open space system could be used to determine
compliance with this policy.” Likewise, the PEIR states that views
of the CPU area are limited from axisting trails within the Otay
Valley Regional Park. This does not address what the line of sight

| would look like from these trails at their nearest point to the CPU

area’s development. Accordingly, under the analysis method
supported by the General Plan, there is insufficient evidence to
support the PEIR's conclusion that thera would not be a significant
impact to the visual quality of views from public viewing areas. At
a minimum the PEIR should identify the impact as potentially
significant at Section 5.2.3 and include a mitigation measure
requiring future development to perform an analysis of the impact
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of project on the nearest point to the trail system and establish a
performance standard such projects would be required to meet in
order to mitigate such future visual impacts to below a level of
significance.

5.2-17

Proposed
Designated
Public Views

While the analysis of views of the open space areas, particularly
the existing designated resources at OVRP is encouraging, the
City’s significance threshold is based on the view blockage from
designated open spaces areas and parks. (See Section 5.2.2.)

5.3-19

5341a
Construction
Emissions

The PEIR identifies that it cannot predict the exact number and
timing of future development projects. If three large projects are in
construction at the same time, then it would appear that the
threshold would be exceeded for ROG and NOx. Please analyze
the feasibility of a mitigation measure whereby the City tracks the
number of large projects under construction at the same time to
avoid exceeding the construction thresholds.

3.3-20

Construction
Emissions

CEQA prohibits the analysis of hypothetical projects. In addition,
no parameters are given to define a large project.

5.3-23

A1

S a

CEQA requires mitigation measures to be feasible and to reduca
significant impact even if they cannot be reduced to below a level
of significance. Here, AQ-1 identifies a menu of Best Available
Control Measures without analyzing whether or not they are
feasible and without stating what numerical daily emissions
standard (performance standard) the City is required to achieve to
provide such partial mitigation.

5.3-24

| AQ-2

CEQA requires mitigation measures to be enforceable and feasible
and to reduce significant impacts even if they cannot ba reduced to
below a lavel of significance. Here, AQ-2, simply identifies that a
future project will have to analyze all reasonable mitigation
measures and identifies buffers as a potentially feasible mitigation
measure, The City should analyze and provide a matrix of the
buffer distance needed to achieve a certain level of air guality
emission reduction,

As discussed earlier, the fact that a particular project may be
required to implement large buffers to achieve feasible reductions
in significant air quality impacts is a reason why the City cannot
assume that all land in Otay Mesa is unconstrained. Accordingly,
the City cannot remove the flexibility neaded to meet park
standards through park equivalency features.

SMREH414316222.5
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CEQA requires mitigation measures to be enforceable and when
the details of mitigation are deferred into the fulure, the lead
agency is required to identify a perfformance standard and an
explanation of the evidence to support that implementation of
common mitigation measures options will be effective in achieving
the performance standard. Here, the mitigation measure requiras
an applicant that cannot meat the 10 per 1,000,000 toxic air
contaminant threshold to submit a risk reduction audit and plan to
the APCD that demonstrates how the facility would reduce heaith
risks fo less than significant levels within 5 years of the date of the
plan. Assuming the plan would need to achieve the 10 per
1,000,000 performance standard, the PEIR is inadequate because
it does not give the public or the City decision-makers any
evidence to support what types of mitigation measures could be
included in such an audit/plan and why those measures would be
effective in achieving the performance standard. Accordingly,
without additional analysis, AQ-3 is the type of deferred mitigation
that violates CEQA.

54-45 | 5.4.4.1impacts

| Impacts to unique, rare, endangered, sensitive or fully protected

species of plants or animals would occur with the implementation
of the CPU. These impacts are significant and unavoidable.
Despite the severity of these impacts, the PEIR does not provide
feasible mitigation measures or oplions in violabion of CEQA to
even partially mitigate the impacts.

5446 | 544 1(ay
Impacts to
Sensitive Plants

Implementation of the CPU has the potential to impact 17 sensitiva
plant species known to occur within the CPU footprint. Despite this
knowledge and the admittance that this is a significant impact at
the program-level, the PEIR states that evaluation and mitigation
will occur at the project-level. The impacts and comresponding
mitigation should have been evaluated at the program-level and
not deferred to subsequent projects because the program level is
the opportunity to address cumulative impacts to these species.

Use of the tiering procedure, as is being accomplished here, does
not permit the lead agency to defer an analysis of reasanably
foreseeable significant environmental impacts to a later stage of
review to avoid addressing those impacts in a first-tier EIR. (CEQA
Guidelines § 15152(b).) While tiering allows the lead agency to
defer analysis of some of the details of later phases of long-term
projects until they come up for approval, CEQA's information
disclosure requirements are nol salisfied by simply asserting that
information will be provided in the future. (Santa Clanta Org. for

Pianning the Env v. County of L.A. (2003) 106 Cal App.4th 715,
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723.)

A significant environmental impact is ripe for evaluation in a first-
tier EIR when it is a reasonably foreseeabie consequence of the
action proposed for approval and the agency has "sufficient reliable
data to parmit preparation of a meaningful and accurate report on
the impact.” (L.A. Unified Sch. Dist. V. Cily of Los Angeles (1887)
58 Cal App.4th 1018, 1028.). The impacts and corresponding
mitigation should have been evaluated at the program-level and
not deferred to subsequent projects because the program level is
the opportunity to address cumulative impacts to these spacies.

2.4-48

5.4.4.1(b)impact
5 to Sensitive
Wildlife

Implementation of the CPU has the polential to impact 28 sensitive
wildlife species known to occur within the CPU area. Despite this
knowledge and the admittance that this is a significant impact at
the program-level, the PEIR states that evaluation and mitigation
will occur at the project-level. The impacts and comesponding
mitigation should have been evaluated at the program-leve! and
nol deferred to subsequent projects because the program level is
the opportunity to address cumulative impacts to these species.

Use of the tiering procedure does not permit the lead agency o
defer an analysis of reasonably foreseeable significant

| environmental impacts to a later stage of review to avold

| addressing those impacts in a first-tier EIR. (CEQA Guidelines §
15152(b).) While tiering allows the lead agency to defer analysis of
some of the details of later phases of long-term projects until they
come up for approval, CEQA’s information disclosure requirements
are not satisfied by simply asserting that information will be
provided in the future. (Santa Clanta Org. for Flanning the Envt v.
County of L.A. (2002) 108 Cal. App.4th 715, 723.)

A significant environmental impact is ripa for evaluation in a first-
tier EIR when it is a reasonably foreseeable consequence of the
action proposed for approval and the agency has "sufficient reliable
data to permil preparation of a meaningful and accurate report on
the impact.” (L.A. Unified Sch. Dist. V. Cily of Los Angeles (1087)
58 Cal.App.4th 1019, 1028.). The impacts and corresponding
mitigation should have been evaluated at the program-level and
not deferred to subsequent projects because the program lavel is

the opportunity to address cumulative impacts to these species.

5.4-57

5.4.4.3/Mitigatio
f Framewark

The PEIR inappropriately defers mitigation measures for impacts to
sensitive plants and wildiife lo subsequent projects. The PEIR
states "Adherence to the recommendations below s anticipated to
minimize impacts to sensitive biological resources.” This mitigation
is impermissibly deferred, as it does not set performance criteria or

SMAM 411316222 5
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demonstrate how the impact can be mitigated. Instead, the PEIR
merely puts off the analysis for a later date. It also does not
explain what evidence supports the statement that these measures
could achieve a performance standard.

5.4-64

5.4.6/Sensitive
Habitat

Impacts to Tier |, I, 111A and 1B habitats would be significant.
These sansilive habitats include: maritime succulent scrub, native
grassland, Diegan coastal scrub, southem mixed chapamal, non-
native grassland, riparan scrub, vernal pools, and basins with fairy
shrimp. The mitigation is impermissibly deferred, as it does not set
performance criteria or demonstrate how the impact can be
mitigated, Instead, the PEIR merely puts off the analysis for a later
date.

5.4.TMECP

implementation of the CPU would introduce land uses adjacent o
the MHPA. This is a potentially significant impact at the program-
level. However, the PEIR states the mitigation measuras will be
mitigated at a projact-level. The CPU identifies permissible land
uses adjacent to the MHPA,; therefore, the PEIR impearmissibly
defers mitigation as there are reasonably foreseeable
consequences of the action proposed for approval and the agency
has "sufficient reliable data to permit preparation of a meaningful
and accurate report on the impact.” Additionally, the PEIR does
not set performance criteria or demonstrate how the impact can be
mitigated. Instead, the PEIR merely puts off the analysis for a later
date.

5.4-70

| 5.4.9Wetland
Impacts

| Approximately 1,266 vernal pools (12.34 acres) are located within
thea CPU area, Of this total, 522 are basins with fairy shrimp (12.24
acres). Implementation of the CPU has the potential to impact up
to 2.95 acres of vernal pools and .07 acres of basins with fairy
shrimp. Impacts to vernal pools would require deviation from the
City's ESL Regulations.

The PEIR identifies the location of such basins, therefore, the
agency has "sufficient reliable data to permit preparation of a
meaningful and accurate report on the impact” However, the
PEIR defers this analysis for subsequent project. Additionally, the
PEIR does not set perfformance criteria or demaonstrate how the
impact can be mitigated. Instead, the PEIR merely puts off the
analysis for a later date,

5.4-T1

54043/
Mitigation
Framework

The EIR improperly concludes that project compliance with ESL
guidelines will mitigate biological impacts to below a level of
significance. The 1997 Implementing Agreement with the LISFWS

SMRH 411315232 8
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regional funding source for maintenance of open space lands
dedicated to the City. The Implementing Agreement and federal
“no surprises” policy prohibits the City from seeking the
maintenance funds from the affected landowners because the
landowners are already giving up 75% of their development rights
on theair property within the MSCP and donating it to the City. If the
MSCP and ESL's assumption that it will be effective in mitigating
biclogical impacts is predicated on the City obtaining the necessary
funds to main the biological values on the dedicated land within the
MSCP, then there is a significant and unmitigated biclogical impact
from build-out of the CPU with no cormesponding Statement of
Overriding Considerations that the impact is acceptable and it is
infeasible for the City to raise the maintenance funds from the
public or obtain tham from landowners who are protecied against
further exactions by the Implementing Agreement and federal “no

surprises” policy.

5.4-75 | 5.4.0.4/
Significance
after Mitigation

The PEIR states it cannot guarantee that all future project-lavel
impacts would be avoided or mitigated to below a level of .
significance. Because the extent of future development is unknown
at this time, the degree of impact and applicability, feasibility and
success of theses measuras cannot be accurately predicted for
each specific project at this time. Therefore, direct and/or indirect
impacts to wetlands, jurisdictional resources vernal pools and
varnal pool species are considered significant and unavoidable at
the program-level. However, the PEIR identifies a substantial
amount of information that would permit a more comprehensive
analysis. The PEIR should not defer analysis or mitigation of these

potential impacts.

54-T6 | 54 10/Moise
Genaration

There is a potential for temporary noise impacts to wildlife from
construction and permanent noise impacts from the introduction of
noise generating land uses adjacent to the MHPA, Temporaryfor
permanent noise impacts to wildiife would be significant. The
mitigation is impermissibly deferred, as it does not set parformance
criteria or demonstrate how the impact can be mitigated. Instead,
the PEIR merely puts off the analysis for a later date.

55-28 | 5.5.3.4/
| Significance
after Mitigation

There are 262 recorded historic and prehistoric sites/structures
recorded within the CPU area boundaries. 126 known sites that
remain within the CPU area have not been impacted by
development. Due to the number and density of prehistoric and
historic cultural resources in the CPU area, the loss of these
resources would be considered a significant impact at the program
level.
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The PEIR acknowledges that the location of these sites can be
determined; therefore, there are reasonably foreseeable
consequences of the action proposed for approval and the agency
has "sufficient reliable data to permit preparation of a meaningful
and accurate report on the impact.” The PEIR impermissibly
defars analysis and mitigation as the mitigation should have baan

| evaluated at the program-level and not at the project-level as done

in the PEIR.

The City must also comply with all tribal consultation requirements
and the PEIR should discuss that consuttation. SB 18 (Chapter
805, Statutes of 2004) requires cities and counties to contact, and
consult with California Native American tribes prior to amending or
adopting any general plan or specific plan, or designating land as
Open space.

56-7 | Table 5.6-1

The PEIR omits analysis of properties of environmental concarn

located in Mexico. The PEIR "should evaluate any potentially
significant impacts of locating development in other areas
susceptible to hazardous conditions” including conditions
emanating from Maxico. (CEQA Guidelines § 15126.2(a).) The
PEIR omits analysis of aircraft hazards from Rodriguez Airport,
which is immediately adjacent to the project boundary and highly
likaly to make adjacant development in the CPL susceptible to
hazardous conditions.

5.6-17 | Wildfire Hazards
to 5.6-
19

There is no analysis of potential impacts of the Project on wildfire,
such as whether the Project will increase the likelihood of starting a
wildfire by bringing additional people into the area - sparks from
backyard barbecues, cigarettes, portable fireplaces, etc.

5.6-17 | Health Hazards
to 5.6-

There is no analysis of the impact of the Project, by bringing
additional land uses and corresponding health hazard, on the

19 environment. Instead, the PEIR only analyzes impacts of the
existing environment on the Project. The purpose of an EIR is to
evaluate the impacts of the project on the environment rather than
the impacts of the environment on the project. (Ballona Wellands
Land Trust v. City of L.A. (2011} 201 Cal.App.4th 455, 474.)

57-23 | Runoff - The PEIR inappropriately concludes that there are no significant

1o 5.7- | Significance drainage impacts based on a statement that future projects will be

24 After Mitigation | required to comply with applicable regulation at that tima. A

determination that regulalory compliance will be sufficient to
prevent significant adverse impacts must be basaed on a project-
specific analysis of potential impacts and the effect of regulatory
compliance, not programmatic analysis as is the case here.

SMRH4113118222.5
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(Californians for Alternatives to Toxics v. Depf. of Food & Agric.
(2005) 136 Cal. App.4th 1.) This comment applies to all PEIR
determinations of less than significant impacts based on presumed
regulatory compliance for future projects.

5.8-11 | 5.8.1.2/Geologic
Hazards

Subsurface exploration and laboratory testing would be necessary
as future development extends into those areas or any other areas
where deep alluvial deposits are encountered. However, the PEIR
identifies where these deposits occur. Therefore, the PEIR
imparmissibly defers evaluation of this impact as thera are
reasonably foreseeable conseguences of the action proposed for
approval and the agency has "sufficient reliable data to permit
preparation of a meaningful and accurate report on the impact.”
The mitigation should have been evaluated at the program-level
and not at the project-level as done in the PEIR.

5.8-16 | 5.8.3.1/impacis

Portions of the CPU area are underlain by undocumented fill,

colluviumftopseil and alluvium. These soils are typically loose, dry,
and contain rubble, and are unsuitable for support of settlement
structures. The CPU should avoid development in these areas,

Moreover, the PEIR identifies where these deposits occur.
Therefore, the PEIR impermissibly defers analysis and evaluation
of this impact as there are reasonably foreseeable consequences
of the action proposed for approval and the agency has "sufficient
reliable data to permit preparation of @ meaningful and accurate
raport on the impact." The mitigation should have been avaluated
at tha program-level and not at the projecl-level as done in the
PEIR.

5817 | 5842/
Significance of

impacts

Based on the steep nature of many of the hillsides and the
generally poorly consolidated nature of the sedimentary materials
and soils found throughout the CPU area, erosion would represent
a potentially significant impact, particularly in conjunction with
some portions of the San Diego Formation and in drainages and
stream valleys. The CPU should aveid developmant on these
argas or identify what mitigation (with performance standards) is
required to allow development

Moreover, the PEIR identifies where the soil erosion has potential
to occur. Therefore, the PEIR impermissibly defers evaluation of
this impact as there are reasonably foreseeable consequences of
the action proposed for approval and the agency has "sufficient
reliable data to permit preparation of a meaningful and accurate
report on the impact.” The mitigation should have been evaluated
at the program-level and not at the project-level as done in the

|
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PEIR

Moise

The EIR improperly restricts its analysis to impacts only from land
uses within the CPU footprint, and excludes analysis of uses
outside the CPU planning area that could create significant
impacts.

5.10.2.2/
Significance of
Impacts

Exterior and potentially interior traffic noise impacts are anticipated
at the majority of the locations adjacent to |-805, SR-905, SR-125,
Otay Mesa Road, and Airway Road, therefore, impacts related to
new residences would be significant. There are argas within the
CPU area where project traffic noise would potentially cause
interior noise levels in existing residences to exceed applicable
standards. This is a potentially significant impact of the CPU.
These impacts will be significant and unavoidable, The CPU
should avoid development in these areas or identify what mitigation
{with performance standards) is required to allow development.

5.10-
21

9.10.4.2/
Significance of
Impacts

The CPU has the potential to site noise-sensitive uses (i.e.,
residential) adjacent to noise-generating commercial and industrial
uses. The juxtaposition of thesa land uses would result in
potentially significant noise impacts at this program-level analysis.

The program-level impacts related to noise from stationary sources
will be significant and unavoidable. The CPU should avaoid
development in these areas or identify what mitigation (with
performance standards) is required to allow development.

5.10-
24

5.10.8f
Construction
Moiza

The EIR fails to identify construction noise from one phase of
development to another, instead stating thal noise impacts will be
detarmined and mitigated on a project-by-project basis.

5.10-
25

5.10.8/
Construction
Moise

Future development associated with implementing the CPU has
the potential to exceed applicable construction thresholds at
residential properties adjacent to construction sites. Additionally,
there is the potential for construction noise to Bell's vireo, coastal
California gnatcatcher, raptors, and other sensitive species, if they
are breeding or nesting in adjacent MHPA lands. These impacts
are significant at the project level. These impacts will be significant
and unavoidable. The CPU should avoid development in these
areas or identify what mitigation (with performance standards) is
raquired to allow development,

5.12-

5.12.3/Capacity

A lotal of 24 roadway segmeants under the Horizon Year Plus CPU |
condition would be expected to operate at unacceptable LOS.
Therefore, the CPU would have a significant impacts all of these

SMRH 411622248
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24 roadway segment locations. This impact is significant and
unavoidable.

The PEIR identifies the failing roadway segments, but
impermissibly defers evaluation and mitigation of this impact as
there are reasonably foreseeable consequences of the action
proposed for approval and the agency has "sufficient reliable data
to permit preparation of a meaningful and accurate report on the
impact.” The mitigation should have been evaluated at the
program-level and not at the project-level as done in the PEIR.

The CPLU violates General Plan Policy ME-C.4 (Improve operations
and maintenance on City strests and sidewalks) and ME-C.8
{Implement Traffic Impact Study Guidelines that address sile and
community specific issues).

512- | 512 3/Capacity

A total of 48 intersections would be expected to operate at
unacceptable levels under the Horizon Year Plus CPU condition.
Therefore, the CPU would have a significant impact to all 49 of
these intersections. This impact is significant and unavoidable,

The PEIR identifies the falling intersections, but impermissibly
defers evaluation and mitigation of this impact as there are
reasonably foreseeable consequences of the action proposed for
approval and the agency has “sufficient reliable data to permit
preparation of a meaningful and accurate report on the impact.”
The mitigation should have been evalualed at the program-leve!
and not at the project-level as done in the PEIR.

The CPU violates General Plan Policy ME-C.4 (Improve operations
and maintenance on City streets and sidewalks) and ME-C 8
(Implement Traffic Impact Study Guidelines that address site and
community specific issues).

512- | 5.12 3/Capacity
30

Five SR-905 freeway ramps would be expected to expenence
freeway delays with downstream freeway operations and
unacceptable levels in the Horizon Year Plus CPU condition. This
impact is significant and unavoidable.

The PEIR identifies the failing freeway ramps, but imparmissibly
defers evaluation and mitigation of this impact as there are
reasonably foreseeable consequences of the action proposed for
approval and the agency has "sufficient raliable data o permit
preparation of a meaningful and accurate report on the impact.”
The mitigation should have been evaluated at the program-level

SMRH411316222.5
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5.13-9 | Parks and
Recreation

and not at the project-level as done in the PEIR.

The CPU violates General Plan Paolicy ME-C.4 {Improve operations
and maintenance on City streets and sidewalks) and ME-C.8
{implement Traffic Impact Study Guidelines that address site and
community specific issues).

‘The PEIR's analysis of Public Services impacts is inadequate with

respect to parks and recreation. The CPU is inconsistent with the
Recreation Element of the General Flan because the update
precludes the City Council from considering park aquivalancias
when they review individual projects. Contrary to the clear
statements in the General Plan Recreation Element where the City
Council stated flexibility to use park equivalencies is neaded wheare
a property is constrained and that a Community Plan Update is an
appropriate place for the City to establish its Park Equivalency
Standards, the CPU dismisses the entire park equivalency process
on the theory that the enlire community plan area is not
constrained land. There is no explanation why Otay Measa is not
and never could be constrained land. A developable parcel in Otay
Mesa could be constrained for many reasons — bioiogy, nolse,
preservation of prime industrial lands and the need 1o design
projects sensitive to these lands using collocation technique are all
significant sources of constrains that could make it difficult for a
parcel to meet both park acreage requirements and minimum
density requiremants without the use of flexible tools such as park
equivatencies. Mow is the perfect time for the City Planning
Department to create the park equivalency standards becausa the
Planning Department is also bringing the Centre City PFFP to City
Council without any park egquivalency standards. Clearly
downtown San Diego has constrained parcels that will need the
benefit of park equivalency standards.

5.13- | Fire Protection
21

The PEIR also improperly analyzes fire services impacts. General
Plan Policy PF =D.1 establishes four emergency response times
for fire. The first one is that the City respond to 90 percent of
priority one amergencies within four minutes adding an additional
minute for turmout {5 minute standard). However, on November
15, 2011, the City Council adopted Resolution R-307 139 adopting
longer response times (7.5 minutes) recommended in the Citygate
Repaort as the framework for implementing the City's fire service
protection. (See,

hitp:/idockets. sandiego.govisirepub/pubmigframe. aspx?meetid=12
46&doctype=Agenda) To the extent the Citygate Report's longer
response times are good policy, procadurally the City has never
adopted a General Plan amendment to make the response times

SMRHA11316222.5
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langer. The public facilities saction identifies the 5 minute
standard, states thal the current responsa times in the community
plan are 8 minutes for priority one calls, and states that an
additional fire station is needed to maintain fire protection service
levels.

| The PEIR is deficient because the public and decision-makers are

unclear what fire protection level the CPU provides for. Wil the
new fire station make it possible to meet the five minute standard
for all properties within the community plan area? Will it just
mairtain the current 8 minute level of service? Wil it meet the
Citygate Report response time standards adopted by the City
Council in 2011, but never adopled through a General Plan
amendmeant? The CPU is not consistent with the General Plan
because there is no evidence it will meet the General Plan's
published response time policy for fire.

Furthermore, the PEIR identifies that a new fire station is needed
and the funding is provided for in the PFFP, but it will be subject to
future environmental review because the future location is
unknown. Under these circumstances, the correct CEQA
conclusion is not that the environmenta!l impacts are below a level
of significance. If the City is going to defer the environmental
impact analysis of the fire station to the future when a site is
known, then CEQA reguires the City to establish performance
standards the fire station must meet. VWhat size must the fire
station be? Must it be located in & place where it can maet the
General Plan response times for the antire community? Do thosa
rasponsa times account for delays from failing road segments
intersections identified in the PEIR? If so, what are the boundaries
of the area within the community plan it would have to be
constructed in to meet the required response time standard? VWhat
is the noise level generated by a fire station and what buffers
would it be required to have to keep from generating a significant
noise impact on surrounding land uses? If the PEIR cannol
analyze the future fire station with adequate performance
standards to assure its impacts are below a level of significance,
then it should be identified as a significant and unmitigated impact.

5.13-
21to
5.13-
22

Public Services

The PFFP plans for the construction of a co-located fire and police
station, and bases its conclusion of less than significant impacts on
the construction of that station. That conclusion is without
substantial evidence because according to the PFFP, *FUNDING
FOR ACQUISITION, DESIGN AND CONSTRUCTION ARE
ANTICIPATED IN FY 2044 AND FY 2045 The Project
Description is unstable, as discussad above, but 2044 and 2055 is

EMBH-A11316222 8
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beyond the majority of the various planning periods cited in tha
PEIR and CPU. Therefore, the station cannot be used to mitigate
impacts from the project during the planning period. In other
words, builldout of the project will be complete before adequate fire
and police services are provided. There are several other
infrastructure improvements listed in the PFFP, used to mitigate
impacts, that will only be completed after buildout of the CPU.,
517- A7.3.4impacts | Build-out of the CPU would eliminate all agricultural activity that
11 occurs within the CPU area. It is anticipated that agricultural
operations on the 306 acres of active farmland would continue to
be viable in the near-term under the holding zone designation, but
are considered to be parmanently converted under the long term
build-gut of the CPL. This includes 180 acres designated as
“Farmland of Statewide Importance” and 28 acres of “Unique ,
Farmland® to non-agricultural uses, This will result in a significant
cumulative impact. The PEIR should analyze the feasibility of
mitigation options such as agricultural conservation easements
elzawhera,
Table | Estimated GHG | This section should be updated to reflect new caselaw from the 8" |
5.18-6 | Emissions and Circuit affirming the consfitutionality of the LCFS. There is no need
and p. | BAU reductions | to identify what the BAL reduction would be without LCFS
5.18- anymore because the legal uncertainty has been removed.
17
5.18- | Significance The PEIR’'s GHG analysis needs to address GHG impacts beyond
11 Determination 2020 for a community plan with a planning horizon of up to 2053,
Thresholds depending on which of the various project descriptions is accurate.
5.18- | Significance The city's significance threshold of 28.3% below Business as Usual
11 Datarmination (BALU) is based on CAPCOA's expart opinion from 2008 Report
Thresholds entited "CEQA & Climate Change®. That report identified the BALU

approach as a potential significance threshold for analyzing GHG
impacts and looked to the then existing 2008 CARB Scoping Plan
as its source for selecting 28.3% BALU as the correct BAU
percentage. Under CEQA, expert opinion must be based upon
facts. Here, the 2008 Scoping Plan is no longer craedible evidance
that can be relied upon to support an expert opinion because a
court found that CARB's 2008 Scoping Plan was not adopted in
accordance with CEQA. In the course of addressing the court's
concerns, CARB updated the Scoping Plan. After making
adjustments for state and federal laws providing GHG mitigation
and a reduced GHG forecast caused by the economic dowmturn,
the new and legal Scoping Plan found that 16% reductions below
BAU are needed statewide for the state lo meet the 2020 target

SMAH:411316222 5
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emissions reduction standard required by AB 32. Accordingly, if
the City is going to rely on the BAL approach and expert opinion
about reductions necessary to achieve the 2020 target, then those
expert opinions must be based on the current and only legally
adopted Scoping Plan.

5.18-
25

51843
Mitigation
Framewaork

There is a significant 16.9% gap between the 11.4% BALU
reduction and the City's current 28.3% BAU threshold of
significance. Mitigation measure GHG-2 requires future projects to
select from certain GHG reduction measures it stales are feasible
to close this significant gap and achieve the city's performance
standard. However, in order to avoid improper deferred mitigation,
CEQA requires the EIR to provide evidence that the menu of

| mitigation measures is capable of achieving the performance

standard. Here, certain product types like residential have
repeatedly demonstrated over the years that it can achisve tha
GHG threshold through implementation of energy efficiency
measures and reliance of state and federal programs like CAFE,
Pavley, and LCFS. However, thera is reason 1o believe to that

| industrial warehouse projects cannot achieve this standard no

matter how energy efficient they are because truck trips to these
facilities do not benefit from many of the same GHG-reducing
transportation programs that residential car traffic does benefit
from.

Accordingly, the City’s findings should explain why it is infeasible to
mitigate this warehouse type of land use rather than spread false
hope that energy efficiency measures, waler consarvation, and
limiting solid waste disposal can feasibly close the gap. The City's
alternative analysis should identify an alternative that reduces
more industrial uses in favor of more commercial and residential as
a feasible means of reducing the GHG emissions from build-cut of
the CPU. Alternatively, the City's Statement of Overriding
Considerations should specifically discuss why these warehouse
uses and thair unmitigable GHG impacts are acceptable so
warehouse project-level EIRs can tier off of that conclusion.

6-15

§.3.10/Noise

The CPU would contribute to a cumulatively considerable noise
impact.

6-17

6.3.12Traffic/
| Circulation

The CPLU will contribution to traffic/circulation impacts would be
cumulatively considerable.

10-4

Alternatives
Considered

The PEIR's alternative analysis is inadequate because it contains
an overly narrow range of alternatives that reduces significant

impacis and cursorily rejects environmentally superior allernatives

SMRH:411ME222.5
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Ihal mest most of the basic project objectives without providing
substantial evidence of infeasibility.

The PEIR fails to describe the City's rationale for selecting the
alternatives thal are discussed, as required by CEQA Guidelines
Section 15126.6(c). Merely stating that the alternatives were
selected to comply with CEQA, as the PEIR does, is not sufficient
detail to inform the City Council and the public why these, and no
other, alternatives were analyzed. H is particularly important to
explain why only 2 alternatives were analyzad, other than the no
project alternative.

The PEIR failed to describe the City's rationale for not including
several alternatives that would meet most Project Objectives and
reduce significant impacts, Courts have desmed an EIR's analysis
of altemnatives defective when an alternative that would reduce
significant impacts and achieve most of the basic project objectives
is excluded from the analysis and the EIR fails to include a
raasonable explanation of the decision to exclude that alternative,
The PEIR should have included Reduced Residential Density and
Reduced Industrialincreased Commercial alternatives. The
PEIRs failure to do so renders the alternatives analysis defective
under CEQA.

10-6

No Project
Altemative

CEQA contains a “substantive mandate® that agencies refrain from
approving a project with significant environmeantal effects if “there
are feasible alternatives or mitigation measures” that can
substantially lessen or avoid those effects.  (Mountain Lion Found.
v. Fish & Game Comm. (1897) 16 Cal.4th 105, 1343; Pub. Res.
Code § 21002.)

It “requires public agencies to deny approval of a projact with
significant adverse effects when feasible alternatives...can
substantially lessen such effects.” {Sierra Club v. Gilroy (1890}
222 Cal. App.3d 30, 41)

An EIR may not provide such a cursory rejection of an
environmentally superior alternative without supporting analysis. In
violation of this mandate, the City has determinad that the No
Project is the environmentally superior altermative, but has not
provided substantial evidence that this alternative is infeasible or
impractical.

SMAHA1 13162325
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TIMELINE FOR TORREY PINES PROJECT

Date Event

1981 City approves Otay Mesa Community Plan which rdentrﬁaa a land usa
designation for Torrey Pines Bank property as Specialized Commercial and a
zoning designation of Otay Mesa Development Districk: Commercial Subdistrict.

2001-2004 Integral Communities acquires property and processes development application.

?F 19.1'2[][_']6 City approves most recent amendment of Otay Mesa Community Plan.

BEHEEIDE City releases Real Estate Market Analysis for Otay Mesa Community Plan
Update ("OMCPU") prepared by Economics Resaarch Asmatas =

| 2006-2009 | City depicts commercial use on property in OMCPU draft scenarios 3 SE 4Et
and other scenarios.

2006 SR 905 bifurcates property. Integral provides nght-nf-waj.r to Caltrans. Caltrans
provides conditional apmvm of access alnng La hladna

121572006 | City releases Addendum to Real Estate Market A.naly'sla f{:r EIMGF"U prepared by |
Economics Research Associates.

2009 Tomey Pines Bank acquires property.

11/4/2009 Theresa Millette, Senior Planner at City, sends email to Brice Bossler, consultant |
for Torrey Pines, indicating City could consider a Heavy Commercial land use I
dasignation for the property dmndng upon what traffic impacts would occur.

11182008 | OMCPU 3B draft showed commercial land use on property.

1212172008 | Cily deems Tomey Pines map waiver application complete. Mo comments in
assessment letters regarding proposed change of land use to industrial.

IIJ-JTJEEI’ID City publishas Notice of Preparation of the OMCPLU draft environmental impact
report ("EIR"). City proposes to redesignate the land use on the property from
commercial to "Industrial = International Business and Trade" and "Business
Park — Office Permitted.”

10/28/2010 | A meeling was held to discuss Torrey Pines’ objection to the proposed OMCPU

i

SMRH 404955993 3

| Property.

land use designations. In attendance were City staff members Bill Anderson
{Director of Planning), Theresa Millette (Senior Planner}), Mary Wright (Deputy
Director of the Planning Division), and Torrey Pines reprasentatives Anna Marle
Berg, Rob Hixson, and John Ponder. it is the recollection of Bill Anderson and
John Ponder that during that meeting, the City agreed that if Torrey Pines
parformed a traffic analysis that showed no impact on the Update's road |
classifications and that such analysis would not delay preparation of the Update, |
the City would agree to retain a commercial land use designation for the

,



| 10/28/2010 | Torrey Pines retains Urban Systemns to prepare traffic analysis.

11142010 Sheppard Mullin on behalf of Torrey Pines submits comment letter on the NOP
objecting to change in land use and reguesting that the EIR's project description
describa the Property with @ commercial land use designation.

-

11042010 | Urban Systems provides scope of work to parform traffic analysis.
11/18/2010 | Brice Bossler, consultant for Tomrey pines Bank has a conversation with Theresa
Millette who indicates she would have no problem recommending land uss

- designation be changed back to commercial in the OMCPU depending on results

| of the fraffic analysis. -

462011 OMCPU Public Draft issued for comments.

| 4/20/2011 Otay Mesa Community Planning Group supports retaining commaercial
designation for site.

512312011 Urban Systems Associates submits first traffic analysis to City: "Otay Mesa
Community Plan Update/Tomey Pines Bank Forecasts "

52412011 Torrey Pines representatives meet with Kelly Broughton and staff to review
Urban Systems Associates' traffic analysis and to discuss conceptual street
improvement plan provided by RBF Consulting.

81772011 Urban Systems Associates submits revised traffic analysis to City: "Otay Mesa
' Community Plan Update/Torrey Pines Bank Forecasts,” dated August 5, 2011.
The analysis was revised to expand the study area to include all 121 segments

evaluated at buildout of the OMCPU.

872011 Sheppard Mullin, on behalf of Torey Pines, sent the City a commeant lefter on tha
draft OMCPU objecting to the proposed change in land use, explaining the fiscal
benefits of retaining the commercial designation, expressing concerns regarding
spot zoning, and reminding the City that the Otay Mesa Planning Group supports
a commercial designation.

| 812772011 Kelty Broughton accepts findings of traffic analysis of no change in roadway '
| classifications.

' 8302011 I City sends letter response to Sheppard Mullin's August 17 letter, stating that
| designating the Torrey Pines proparty as commaercial would trigger an
| overabundance of commercial beyond the market analysis performed for the

' OMCPU and that commercial is not viable because of the potential for limited
- access along Otay Mesa Road and the northern half of La Media Road.

y - — — —

11372011 | Kelly Broughton leaves voicemail message for John Fonder stating that the City

| is going to keep the commercial designation, and expressing concern that

| designating the Torrey Pines property as commercial would trigger an
"overabundance” of commercial beyond the market analysis performed for the
OMCPU and that thera is a strong potential for a conflict between truck routes
near the Torrey Pines property and commercial vehicle trips.

SMEH: 404069933 3 -2-



11/8/2011

Kelly Broughton confirms to John Ponder that, if an application for commercial
use was filed and deemed complete, the OMCPU would have to designate the
| Property as commercial uss.

11/10/2011

—

121122011

1122012

1115/2012

Torrey Pines representatives attend first meeting with Councilmember Alvarez to
discuss retaining commercial land use designation on Torrey Pines proparty.

John Ponder attends meeting with Kally Broughton who says he will honor
agreement from October 28, 2010 meeting if Bill Anderson confirms that his
recollection of the meeting is the same as John Ponder's.

John Ponder and Bill Anderson correspond via e-mail and phone, and Bill
Anderson confirms that the City agreed that if Torrey Pines performed a traffic
analysis and it demonstrated that leaving the property as commercial would not
result in the need for re-classification of any roadways in the Update or delay the
Update, the City would leave the properly designated as commercial in the next
l draft of the Update.

' John Ponder sends emall to Kelly Broughton notifying him of Bill Anderson's
confirmation of his recollection of the Oclober 28, 2010 meating, and raquesting |
a meeting to discuss the City leaving the Torrey Pines property as commercial in
the OMCPLU.,

2/06/2012

3105/2012

" John Ponder sends follow-up email to Kelly Broughton, but receives no
response,

John Ponder sends follow-up email to Kelly Broughton, but receives no
response.

——

3/28/2012

4/04/2012

John Ponder sends follow-up email to Kelly Broughton, but receives no
response,

Torrey Pinas reprasentalives meet with Councilmember Alvarez for a second
time.

| 4/10/2012

| 5/18/2012
5/17/2012

g/e2o2

John Ponder sends follow-up email to Kelly Broughton, but receives no
response,

Torrey Pines representative meats with David Graham in Mayor's office I

Kelly Broughton tells Mark Rowson, consultant for Torrey Pines, that, if a
development permit application was submitted and deemed complete, he would

| be compelled to change the land use designation in the OMCPU to commercial.
—_—

' Map Waiver and Site Development Permit for commercial use was approved for
i the Property. |
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| 311112013

S/22/2013

T/18/2013

| “industrial or commercial.”

City publishes Notice of Preparation of a Draft Environmental Impact Report for |
Sunroad Otay Plaza (Project No: 268422). The Notice discloses that the project
will be seeking an amendment to the Otay Mesa Community Plan to change the
existing land use designation from Industrial to Regional Commercial. Tha
Sunroad Otay Plaza is adjacent to the Tormey Pines Property and abuts Otay
Mesa Road. p |

Kelly Broughten confirms in a conversation with Jehn Ponder that, if an
application for development of a commercial use was submitted and deemed
complete prior to the adoption of the OMCPU, the City would have no altemative
but to allow the commercial use to continue. Mr. Broughton further confirmed
that the traffic analysis in the OMCPU “works for the site either designated as

John Ponder sends letter to Bill Fulton thoroughly outlining background of
raquest for the propery to remain designated as commercial, discusses
agreement with City to allow property to remain commercial and provides
substantial background materials.

Tr31/2013

| 8/01/2013
8/06/2013

| 8/12/2013

8/23/2013

Otay Mesa Community Planning Group votes unanimously to wppnrt Iaawrlg the
property land use designation as commercial in the Update. Theresa Millette
comments at the meeting that the City cannot change the designation of the '
Property to industrial after its development application is deemed complete.

Bank submits appucatlm to City for a commercial development on bath the north
~and south parcels. |
' Tomey Pines representatives meets with Councilmember Alvarez staff to discuss
Update.
Bank representatives meet set with Bill Fulton, Theresa Millette and Tom Tomlinson
to discuss background of project and request that property remain designated as

| commercial. |
| City informs Torrey Pines that their application for commercial development on
the site has been deemed complete, o

82312013

EMED‘IS

1l].l'1.|'2ﬂ13

Bill Fulton emails John Ponder to inform him that an internal meeting has been |
_ schaduled to address the issue.
.J-uhn Pundar emails Bill Fultnn and informs him that the City has deemed the

' John Pender sends email to Bill Fulton requesting a I"E'.'ﬁp-l:lﬂﬁﬂ- fram the City
promised at the 8/12/13 meeting with City staff. John Ponder also informs Mr.
Fulton that this issue has now remained unresolved for three years.

10/19/2013

12172013

| 1072572013

SRARH 40460453 3

John Pender emails Bill Anderson inguiring whether Bill Fulton has been in
contact with him to confirm that the City agreed that if Torrey Pines performad a
traffic analysis and demonstrated that leaving the property as commercial would
not result in the need for reclassification of any roadways in the update or dalay
the update, the City would leave the property designated as commercial in the
next draft of the update.

| designation for the southern parcel.

Bill Fulton, Director of Planning & Neighborhood Compliance, corresponds with |
John Ponder and states that after “due consideration” the City can support a |
Heavy Commercial or Community Commercial for the northern parcel and IBT

s s ——

Bank submits comments on the draft Update and PEIR.
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THE Crmv oF Sam Dieso

December 21, 2009

Heather Adams

HAA

2194 Carmel Valley Road
Del Mar, CA 92014

Dear Ms. Adams:
Subject: La Media Otay Map Waiver — Project Number 199429

Thuﬂbmrsapplmuhmhaamnﬂybummnmﬁdfmmmpmnﬁsagmﬁﬂm@
Development Manual - Proje 2 ents, was found to be complete, and has been
distributed for review. The prﬂjﬁ:t u'lﬂ'rrl:l:L&T.mn ].rl:lu provided will be further reviewed by staff
for accuracy and adequacy during the review process. In approximately 35 days you should
receive a project assessment letter from your Development Project Manager. This letter will
identify City staff project design issues and changes necessary for project compliance with the
Land Development Code that you are required to make, The Project Manager assigned to
your project is Michelle Sokolowski.

Enclosed are Posted Notice of Application and Verification of Posting Public Notice forms. The
Posted Notice of Application 15 required to be posted along the property line visible from the
streer, within five business days of receipt. You must alzo complete the Verification of Posting
Public Notice form which states that you or your representative have placed the Posted Notice of
Application on the property within the appropriate time frame. This form must be returned to the
Project Manager within five business days of posting the required notice.

It is recommended that you contact Rob Hixson, Chair of the Otay Mesa Planaing Group at
(619) 696-8350 to make arrangements to present your project for review at their next available
meeting. This group is officially recognized by the City Council as a representative of the
community, and as an advisor to the City in actions that would affect the community. We also
notify the community planning group of your pending request and send them copies of your
project plans and documents.
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December 21, 2009
Heather Adams

If you have any questions regarding this project or about the Notice of Application requiremnents,

please contact Michelle Sokolowski at (619) 446-5278 or via email at

Sincerely,

Anne Marie Burdetie

Project Management Assistant

Development Services

Enclosures: Posted Notice of Application (3)
Verification of Posting

cc: Project File No. 433046

revised DAFLTR amb

|
10 W N °

- Ne ol AN LED i { ~ e RECBWEeD -

oA op PosTED bﬂT'?éE? [+ 1o

- Pee  PoIT Notice, e




EXHIBIT E




THE City oF Sam Dieco

August 23, 2013

Ted Shaw

Altantis Group
2488 Historic Decatur Road #200
San Diego, CA 92106

Dear Mr. Shaw:
PROJECT TYPE -

Permit
PROJECT NUMBER: 334233

Subject: La Media Retail VTM, SDF, EUP

The abave app&mauun Ima mumu].r I:-em remnwni for completeness against the Land

: it ts, was found to be complete, and has been
dl!tﬂhlll:d furn:ﬂ:w The pn:gem mﬁ:rrmtmnjfnu prmmd:admllbrﬁu‘thufrmuwndhyﬂuﬂ'
for accuracy and adequacy during the review process. In approximately, 35 days, you should
receive a project assessment letter from your Development Project Manager. This letter will
identify City staff project design issues and changes necessary for project compliance with the
Land Development Code that you are required to make, The Project Manager assigned to
your project is Patrick Hooper.

Enclosed are Posted Notice of Application and Verification of Posting Public Notice forms. The
Posted Notice of Application is required to be posted along the property line visible from the
street, within five business days of receipt. You must also complete the Ferification of Posting
Public Notice form which states that you or your representative have placed the Posred Motice of
Application on the property within the appropriate time frame. This form must be returned to the
Project Manager within five business days of posting the required notice.

You may contact Rob Hixson, Chair of the Otay Mesa Neighborhoods Community Planning
Group at (619) 696-8350 to make arrangements to present your project for review at their next
available meeting. This group is officially recognized by the City Council as a representative of
the community, and as an advisor to the City in actions that would affect the community. We
also notify the community planning group of your pending request and send them copies of your
project plans and documents.
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Ted Shaw
August 23, 2013

If you have any questions regarding this project or about the Notice of Application requirements,
please contact Michelle Sokolowski at (619) 557-7992/ PHOOPER@sandiego.gov
Sincerely,

B

Management Assistant
lopment Services

Enclosures: Paosred Notice of Application (2)
Ferification of Pasting

cc: Project Number. 334235
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RESOLUTION NO, HO-6548
DATE OF FINAL PASSAGE: AUGUST 8, 2012

A RESOLUTION OF THE HEARING OFFICER
ADOPTING THE FINDINGS AND APPROVING MAP

WAIVER NO. 706062 FOR LA MEDLA MAP WAIVER -
PROJECT NO. 199429

WHEREAS, WESTERN ALLIANCE BANCORPORATION, A NEVADA
CORPORATION, Subdivider, and RBF CONSULTING, ENGINEER, submitted an
application with the City of San Diego for Map Waiver No. 706062, to waive the
requirement for a Tentative Parcel Map for the creation of two parcels. The project site is
located on the cast side of La Media Road, between Otay Mesa Road and Airway Road,
in the Commercial Subdistrict of the Otay Mesa Development District, within the Otay
Mesa Community Plan area. The project site iz legally described as: a portion of the NW
L4 and the SW 14 of the NW 14 of Bection 35, T185, RIW; Assessor’s Parcel No. 646-

121-32; and

WHEREAS, the Map proposes the subdivision of a 51.12-acre site into two

parcels; and

WHEREAS, on February 1, 2010, the City of San Diego, as Lead Agency,
through the Development Services Department, made and issued an Environmental
Determination that the project is exempt from the California Environmental Quality Act
{CEQA) (Public Resources Code section 21000 ef. seq.) under CEQA Guidelines

Section 15315, minor land divisions (no development proposed with this action); and

Project No. 199429 Page 1 of &
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there was no appeal of the Environmental Determination filed within the time periad

provided by San Diego Municipal Code section 112.0520; and

WHEREAS, a preliminary soils and geological reconnaissance report are waived
by the City Engineer pursuant to Subdivision Map Aect section 66491{a) and San Diego

Municipal Code sections 144.0220(a) and 144.0220(b); and

WHEREAS, on August 8, 2012, the Hearing Officer of the City of San Diego
considered Map Waiver No. 706062, and pursuant to sections125.0122 (map waiver) and
125.0440 (tentative map), of the San Diego Municipal Code and Subdivision Map Act
section 66428, received for its consideration written and oral presentations, evidence
having been submitted, and testimony having been heard from all interested parties at the
public hearing, and the Hearing Officer having fully considered the matter and being

fully advised conceming the same; NOW THEREFORE,

BE IT RESOLVED by the Hearing Officer of the City of San Diego, that it adopts

the following hndings with respect to Map Waiver No. T06062:

1. The proposed subdivision and its design or improvement are consistent
with the policies, goals, and objectives of the applicable land use plan {San Diego
Municipal Code § 125.0440(a) and Subdivision Map Act §§ 66473.5, 66474(a), and
66474(b)).

The project shall only include a map waiver to waive the requirements of a
Tentative Parcel Map to create two parcels, with no other development or
improvement activity permitted or proposed with this action. The Otay Mesa
Community Plan designates the site for specialized commercial purposes, and
allows the creation of such lots consistent with the size and frontage allowed by
the underlying zone. This proposed subdivision conforms with the zone's
commercial lot dimension requirements for newly-created lots. Any future
improvements or uses of the site would conform with applicable regulations. The
proposed subdivision is consistent with the recommended commercial lot sizes
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prescribed in the Otay Mesa Community Plan, Therefore, the proposed
subdivision and its design would be consistent with the policies, goals, and
objectives of the applicable land use plan.

2. The proposed subdivision complies with the applicable zoning and
development regulations of the Land Development Code, including any allowable
deviations pursuant 1o the Land Development Code (San Diego Municipal Code §
125.0440(b).

The project shall only include a map waiver to waive the requirements of a
Tentative Parcel Map to create two parcels, with no other development or improvement
activity permitted or proposed with this action. In accordance with SDMC Section
1517.0202, a Site Development Permit for the Otay Mesa Development District is
required for any project for which a tentative map has not been approved subsequent to
March 14, 1985. Through no fault of the applicant, this site was bisected by the creation
of State Route 905 in 2006 by the State of California. This bisect caused the single parcel
to have the appearance of and the potential function of two separate lots. However, in
order to convey the property as two separate lots and to investigate the potential for
future development, a subdivision is required. No deviations are being requestad or
granted through this Site Development Permit process. The proposed project is purely a
mapping action; no other development activity shall occur, and no such permits shall be
issued, until 2 new and project-specific Site Development Permit (and any other required
permits) has been obtained as required by the San Diego Municipal Code. Therefore, the
proposed subdivision will comply with the applicable zoning and development
regulations of the Land Development Code.

3. The site is physically suitable for the type and density of development
{San Diego Municipal Code § 125.0440{c) and Subdivision Map Act §§ 66474(c) and
66474(d)).

The proposed project is purely a mapping action; no other development activity
shall occur, and no such permits shall be issued, until a new and project-specific Site
Development Permit (and any other required permits) has been obtained as required by
the San Diego Municipal Code. The proposed commercial subdivision would be
consistent with the recommended commercial land use of the Otay Mesa Community
Plan and would comply with the applicable regulations of the underlying Commercial
Subdistrict zone for lot creation.

4. The design of the subdivision or the proposed improvements are not likely
to cause substantial environmental damage or substantially and avoidably injure fish or
wildlife or their habitat (San Diego Municipal Code § 125.0440{d) and Subdivision Map
Act § 66474(e)).

The proposed project is purely a mapping action; no other development activity
shall occur, and no such permits shall be issued, until a new and project-specific Site
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Development Permit (and any other required permits) has been obtained as required by
the San Diego Municipal Code. The proposed commercial subdivizion would be
consistent with the recommended commercial land use of the Otay Mesa Community
Plan and would comply with the applicable regulations of the underlying Commercial
Subdistrict zone for lot creation. Because no physical development, improvements,
clearing, grubbing or other such activity is proposed or permitted with this action,
substantial environmental damage to fish, wildlife or their habitat would occur as a result
of the subdivision.

5 The design of the subdivision or the type of improvements will not be
detrimental to the public health, safety, and welfare (San Diego Municipal Code §
125.0440(e) and Subdivision Map Act § 66474(f)).

The project shatl only include & map waiver to waive the requirements of a
Tentative Parcel Map to create two parcels, with no other development or improvement
activity permitied or proposed with this action. The proposed project is purely a mapping
action; no other development activity shall occur, and no such permits shall be issued,
until a new and project-specific Site Development Permit (and any other required
permits) has been obtained as required by the San Diego Municipal Code. All future
development and improvements shall be reviewed according to applicable regulations to
ensure such activity will not be detrimental to the public health, safety and welfare.

6. The design of the subdivision or the type of improvements will nat
conflict with easements acquired by the public at large for access through or use of
property within the proposed subdivision (San Diego Municipal Code § 125.0440(f) and
Subdivision Map Act § 66474(g)).

The project is a map waiver to waive the requirements of a Tentative Parcel Map
to create two parcels, with no other development or improvement activity permitied or
proposed with this action. The parcel was bisected by the creation of State Route %05 in
2006 by the State of California. This bisect caused the single parcel to have the
appearance of and the potential function of two separate lots, However, in order to
convey the property as two separate lots and to investigate the potential for future
development, & subdivision is required. As required for all properties fronting State
Routes and Interstates, the abutter's rights of access have been relinquished along the
State Route frontage. The remainder of the fromtages will be evaluated for access
purposes when a néw and project-specific Site Development Permit is processed as
required for future development and as required by the San Diego Municipal Code.
Other easements (slopes, drainage, public utilities, public street) exist within the
subdivision and are not proposed to be modified with this action. Therefore the design of
the subdivision will not conflict with these easements.

7. The design of the proposed subdivision provides, to the extent feasible, for
future passive or natural heating and cooling opportunities (San Diego Municipal Code §
125.0440(g) and Subdivision Map Act § 66473.1),
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The proposed subdivision has been designed to comply with all applicable
regulations including the California State Map Act and the City of San Diego Land
Development Code. The proposed project is purely a mapping action; no other
development activity shall occur, and no such permits shall be issued, until a new and
project-specific Site Development Permit (and any other required permits) has been
obtained as required by the San Diego Municipal Code. All firture development and
improvements shall be reviewed according to applicable regulations to ensure such
activity conforms with requirements for passive or natural heating and cooling
opportunities as required by law.

8. The decision maker has considered the effects of the propossd subdivision
on the housing needs of the region and that those needs are balanced against the needs for
public services and the available fiscal and environmental resources (San Diego
Municipal Code § 125.0440(h) and Subdivision Map Act § 66412.3).

The property on which the proposed subdivision is located is designated and
zoned for commercial use only and would not permit residential development. The
proposed project is purely a mapping action; no other development activity shall occur,
and no such permits shall be issued, until a new and project-specific Site Development
Permit (and any other required permits) has been obtained as required by the San Diego
Mumnicipal Code. Therefore, the proposed subdivision will not have an effect on the
howsing needs of the region, nor on the associated needs for public services and the
available fiscal and environmental resources for housing purposes.

9. The proposed subdivision of land complies with requirements of the
Subdivision Map Act and the Land Development Code as to area, improvement and
design, loodwater drainage control, appropriate improved public roads, sanitary disposal
facilities, water supply availability, environmental protection, and other requirements of
the Subdivision Map Act or the Land Development Code enacted pursuant thereto (San
Diego Municipal Code § 125.0123 and Subdivision Map Act § 66428(b)).

The proposed subdivision would comply with all of the applicable requirements
of the Subdivision Map Act and the Land Development Code. The proposed project is
purcly a mapping action; no other development activity shall occur, and no such permits
shall be issued, until a2 new and project-specific Site Development Permit (and any other
required permits) has been obtained as required by the San Diego Municipal Code. The
property will be evaluated for conformance with relevant development regulations,
floodwater drainage control, public roads, sanitary disposal facilities, water supply
availability, environmental protection and other applicable regulations when applications
for these future permits are submitted.

That said Findings are supported by the minutes, maps, and exhibits, all of which
are herein incorporated by reference.
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BE IT FURTHER RESOLVED, that based on the Findings hereinbefore adopted
by the Hearing Officer, Map Waiver No. 706062 is hereby granted to WESTERN
ALLIANCE BANCORPORATION, subject to the attached conditions which are made a

part of this resolution by this reference.

By
M1 LE SOKOLOWSKI
Development Project Manager
Development Services Department

ATTACHMENT:  Map Waiver Conditions
Internal Order No. 24000510
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HEARING OFFICER
CONDITIONS FOR MAP WAIVER NO. 706062
LA MEDIA MAP WAIVER - PROJECT NO. 199429
ADOPTED BY RESOLUTION NO. HO-6548 ON AUGUST &, 2012

GENERAL
1. This Map Waiver will expire August 22, 2015,

2. Compliance with all of the following conditions shall be completed and/or
assured, to the satisfaction of the City Engineer, prior to the recordation of the
Parcel Map unless otherwise noted.

3. Prior to the recordation of the Parcel Map, taxes must be paid on this property
pursuant to Subdivision Map Act section 66492, To satisfy this condition, a tax
certificate stating that there are no unpaid lien conditions against the subdivision
must be recorded in the Office of the San Diego County Recorder.

4. The Parcel Map shall conform to the provisions of Site Development Permit No.
997210,

- The Subdivider shall defend, indemnify, and hold the City (including its agents,
officers, and employees [together, “Indemnified Parties”]) harmless from any
claim, action, or proceeding, against the City and/or any Indemnified Parties to
aftack, set aside, void, or annul City's approval of this project, which action is
brought within the time period provided for in Government Code section
6649937, City shall promptly notify Subdivider of any claim, action, or
proceeding and shall cooperate fully in the defense. If City fails 1o prompily
notify the Subdivider of any claim, action, or proceeding, or if the City fails to
cooperate fully in the defense, Subdivider shall not thereafter be responsible to
defend, indemnify, or hold City and/or any Indemnified Parties harmless. City
may participate in the defense of any claim, action, or proceeding if City bears its
own attorney's fees and costs, City defends the action in good faith, and
Subdivider is not be required to pay or perform any settlement unless such
settlement is approved by the Subdivider.

ENGINEERING

6. Undergrounding of utilities shall be addressed at a future date, when development
is proposed for the property, as part of the future Site Development Permit
process.

7. The Subdivider shall comply with the “General Conditions for Tentative
Subdivision Maps,” filed in the Office of the City Clerk under Document
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Mo, 767688 on May 7, 1980, Only those exceptions to the General Conditions
which are shown on the Map Waiver and covered in these special conditions will
be authorized. All public improvements and incidental facilities shall be designed
in accordance with criteria established in the Street Design Manual, filed with the
City Clerk as Document No, RR-297376.

The Owner/Permittee shall grant the City lrevocable Offers to Dedicate (10D)
along street frontages as indicated on Exhibit A, dated August B, 2012, to the
satisfaction of the City Engineer.

MAPPING

9.

10.

1.

“Basis of Bearings" means the source of uniform orientation of all measured
bearings shown on the map. Unless otherwise approved, this source shall be the
California Coordinate System, Zone 6, North American Datum of 1983 (NAD
83).

*California Coordinate System™ means the coordinate system as defined in
Section 8801 through 8819 of the California Public Resources Code. The
specified zone for San Diego County is “Zone 6," and the official datum is the
“North American Datum of 1983."

Every Parcel Map shall:

B Use the California Coordinale System for its “Basis of Bearing™ and
express all measured and calculated bearing valoes in terms of said
system. The angle of gnd divergence from a true median {theta or
mapping angle) and the north point of said map shall appear on each sheet
thereof. Establishment of said Basis of Bearings may be by use of existing
Horizontal Control stations or astronomic observations.

b. Show two measured ties from the boundary of the map to existing
Horizontal Control stations having California Coordinate values of Third
Order accuracy or better, These tie lines to the existing control shall be
shown in relation to the California Coordinate System (i.e., grid bearings
and grid distances). All other distances shown on the map are to be shown
as ground distances. A combined factor for conversion of grid-to-ground
distances shall be shown on the map.

INFORMATION:

. The approval of this Map Waiver by the Hearing Officer of the City of
San Diego does not authorize the Subdivider to violate any Federal, State,
or City laws, crdinances, regulations, or policies including but not limited
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to, the Federal Endangered Species Act of 1973 and any amendments
thereto (16 LLS.C, § 1531 e seq.).

. If the Subdivider makes any request for new water and sewer facilities
(including services, fire hydrants, and laterals), the Subdivider shall design
and construct such facilities in accordance with established criteria in the
most current editions of the City of San Diegoe water and sewer design
guides and City regulations, standards and practices pertaining thereto.
Off-site improvements may be required to provide adequate and
acceptable levels of service and will be determined at final engineering.

- Subsequent applications related to this Map Waiver will be subject to fees
and charges based on the rate and calculation method in effect at the time
of payvment.

. Any party on whom fees, dedications, reservations, or other exactions
have been imposed as conditions of approval of the Map Waiver, may
protest the imposition within 90 days of the approval of this Map Waiver
by filing a written protest with the San Diego City Clerk pursuant o
Government Code Sections 66020 and/or 66021,

. Where in the course of development of private property, public facilities
are damaged or removed, the Subdivider shall at no cost to the City, obtain
the required permits for work in the public right-of-way, and repair or
replace the public facility to the satisfaction of the City Engineer (San
Diego Municipal Code § 142.0607).

. Mo development activity other than the creation of two pareels authorized
b Site Development Permit No. 997210, shall occur, and no such permits
shall be issued, until a Site Development Permit, and any other required
permits, have been obtained as required by the San Diego Municipal
Code. Such development activity includes, but is not limited to, grading,
clearing, grubbing, construction, etc.

Internal Order No. 24000510
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THE City oF San Dieco

October 21, 2013

Mr. John Ponder, Esq.

Sheppard Mullin Richter & Hampton LLP
501 West Broadway, 1%th Floor

San Diego, CA 92101-3598

Dear Mr. Ponder,

Thank you very much for taking the time to meet with our staff and providing us with the
detailed information on the property in Otay Mesa owned by Torrey Pines Bank. | am sorry it
took us so long to get back to you after | promised a quick response.

As you know, the property in question, located at La Media Roead and Otay Mesa Foad, is
currently designated Intemational Business and Trade in the draft Otay Mesa Community Plan
Update. Your request to maintain the commercial use called for in the 1981 community plan
would require the drafl community plan to place some type of commercial land use designation

On Your property.
After due consideration, we can support:

I. A Heavy Commercial or Community Commercial designation for the northemn piece of
the property; and

2. The IBT designation on the southern piece of the property.

A commercial land use designation on the northern property is justified, as it would create a
string of commercial uses along Otay Mesa Road. However, the decision on whether it should
be Heavy or Community Commercial would depend on your proposed project. The Heavy
Commercial designation has a different intent than the Community Commercial designation. The
Heavy Commercial designation is intended to allow both industrial and commercial uses and
would be implemented through the IL-3-1 industrial zone. The Community Commercial
designation is commercial/retail in nature and would be implemented through one of the CC

ones,

Development Services * Planning Division
V22 Fiest oeon, M5 403 = 5an Dimgn, CA 527100141104 2
B (B0 7} 255000 = Fan (615) Z34-44TH ¥
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hr. John Ponder. Esqg.
October 21, 2013

As we have discussed, our concerns with allowing commercial uses on both properties include
concerns about access and the safety of mixing increased truck traffic with commercial vehicle
traffic. On the northem portion of the property, we believe access would be appropriate only
from the public Avenida Costa Azul on the shared eastern property line, or potentially a right-
in‘right-out only access on Otay Mesa Road, depending on placement and traffic volumes and
having the fourth lane. We canmot allow access on La Media, where the frontage is less

On the southern parcel, our view is that the IBT designation must be retained, as there are no
commercial uses on the south side of the freeway in the eastern portion of Otay Mesa. The
access should be from Alrway Road due to safety and increased truck and traffic numbers.

Thanks again for your patience, Please feel free to contact Theresa Millette or Nancy Bragado if
you have any additional questions.

Sincerely,

P

Bill Fulton, Director
Planning & Neighborhood Restoration
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Suzy Thﬂ

Subject: FW: flawed study

From: Hil;csun,. Rab @ San Dléqu m[maﬂhﬂm.ﬂmnu@ﬂmnml
Sent: Wednesday, December 21, 2011 1:54 PM
To: John Ponder; "Anne Marie Berg'; "LDSI Mail'

Subject: flawed study

The study says there is a need for 32.5 acres of retail land back in 2005 for the community and 5.7 acres from
the Mexican's crossing. Currently WalMart, Target and Food 4 Less are in the market looking, this is over 80
acres of users looking now. The City is relying on a Study that is 7 years old. The market has changed. Very
few of the Mexican shoppers will use the Toll Road, prefer the 1-5 corridor wath no cost,

Old and dated study. Many other flaws.

Rob Hixson | Senior Yice President | Lic. 00044845
CB Richard Ellis | Industrial Properiies | Lic. 00405987
350 Tenth Avenue, Suite 800 | San Diego, CA 921071
TB19 596 B350 | F 615 232 2462 | C 612 954 5520

MWIM.M

Fiaase cordider (ke amdronment Befone prisding [Ms emed,

This emad may contain miommation thad s comfidential or attorneyp-dient privieged and may consiibute inside nfommetion. The conlencs of this small &8 intendad
ey for the reciplentis) listed nbove. If you ane ol the Edensed redpiect, pou & Siacted net 1o rapd. dacloss, distibuta or othersize use this iransmission. 1f you
hatree received This Emnail in aror. pleass nally Me sends immadialoly and dalim thae transmission. Deery of this massage & nolinlended 1o walve any
apphcable pivlegak

Fram: John Ponder [maito:F Ll £

Sent: Wednesday, December 21, IlJll 12 43 FI'"I

To: "Anne Marie Berg'; 'LDSI Mail'; Hixson, Rob @ San Diego DT
Subject: PW:

Altached is the market study prepared by ERA, Bill Andersons old firm. | have not reviewed the study.

Jahin

Sent: Wednesday, December 21, 2011 YT R
To: John Ponder
Subject: FW:

Fyi
K



--—0Original Message—

From: Millette, Theresa [TMillette@sandiego.gov]
Received: Wednesday, 21 Dec 2011, 12:22pm
To: Broughton, Kelly [KBroughton@sandiego.gov]
Kelly -

Here you go.

Thévesa

“Corespondents should assume that all communication 1o or from this address is recorded and may be reviewed by third parties.”

Circular 230 Notice: In accordance with Treasury Regulations we notify you that any tax advice given herein
{or in any attachments) is not intended or written to be used, and cannot be used by any laxpayer, for the
purpose of (i) avoiding tax penalties or (ii) promoting, marketing or recommending to another party any
transaction or matter addressed herein (or in any attachments).

Attention; This message is sent by a law firm and may contain information that is privileged or confidential. If
vou received this transmission in error, please notify the sender by reply e-mail and delete the message and any
attachments,
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APPENDIX A

EXISTING CONDITIONS

1. Traffic Volume Counts

2. Levels of Service Worksheets
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