
/. 
DE ANZA HARBOR RESORT 

LONG -TERM RENTAL 

AGREEMENT 


• 

THIS RENTAL AGREEMENT (MAgrcemcnt") between ASSOC IATED 
MOBILE ESTATES , doing bu.siness as DE ANZA HARBOR RESORT ("DE 
ANZA~) lnd HO~IEOWNER (as de n otd in tile: DEFINITION stction below) 
shal! be effective On the Effec tive Date (IS defin erl in tile DEF INITJOt\ 
sec lion below) and shall remain in effect cll ti! November 23, 2003 unless 
terminated C3rlicr as proYided in Ihis Agreement or by opeution of law. 
This Agre ement describes the unique relatio:lShip between DE ANZA, which 
owns B IC3sehoid eSlale In the real property (whcrdrl the Space (hl! Is lhe 
subject of Ihis Agreement is situated) and fcc title 10 the common arca im ­
p rovements M DE ANZA HARBOR RESORT (the -Community·) , localed. 
on tidelands Which have: been dedlca[~d by City ordinlncc [0 public puk 
usc alld arc held in tfUJI by [he City of San Diego (the ~Ci[y·) alld the 
H OM EOWNER who owns a mobileholIlc lOCated ill the Commullity. Tbls 
ASfee mell t nllows the HOMEOWNER [0 usc t he Space (as defillcd bc low 
i n Article I) for the p lac cmcnt of his !I:obilehome !.r.d allows H OMEOWNER 
t hc us c of common Irea fHilities at t he COn::IIlUllity, both subject to es­
tablisb ed rulc s Illd re gulations. This Agreement shall be cxeept from .ny 
o r d inaece , r ule , r e gulation , o r ini tiativ e me asurc adop ted by Iny 10ci l 
10v ernmenu. 1 c ll li ly whicb enabl ishes a max imum amoue t that a laed lo rd 
may chule I tellant fOf rent. Th e te rms of this Agree ment sba ll pre va il 
over conniCliei provis ions o f such In ordinance , ru le, rc gull.l!oll or initia­
tive !I:eUure limiting or restricting re nts ill mobil eboCle parks only durln g 
tbe term of Ihis Alfeement. If Ihis Agree ::::ent is not-In- effe ct aed 110 IICW 
Alrtemellt in excess of twehe (l2) months' dura tion Is entered inlO, then 
t be laS! ren t al rlle cbarged ror the Space under th e pre vious ',lcem ent 
sball be the bue re nl for purposes of applicable provis ions of law can· 
cerninl re nl feluluions, If l:"Iy. 

This Alle eClenl meets tbe criteril of Civil Code section 798.17 in thlt: 

1. This Ag lccment is ill excess o f twelve (12) eonths ' dun tion . 
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2. Tbis AgrccmC-1l1 is entered into between the muugca::cnt and a 
HOMEOWNER (or the person!1 and actual re sidence of the HOMEOWNE R. 

3. The HOMEOWNE R h n thirty (30) days frorn tbe due this Agree­
me nt is offered to accep t the Agreement by signing il. 

4. The HOMEOWNER who signs this Agreement may void it by 
nOti fying DE A NZA in writin g with in seventy- two (72) bo'.lu 0: signing 
il. 

S . • The HOMEOWNER Ill:!.)' reject tllis Agreemenl and instead accept 
a rentll 19rcemelll fo r a term of twelve (\2) months o r less fr om tht Ef­
fe ctive Date of this Agreeme nt. if the HOMEOWNER wa~ls a rcnla\.&ree ­
menl fpr I te rm o f twe lve ( 12) mapths or leu. including I month- to-mon th 
ag:eemcnt. thai agreement stull contain the same ~ rerllal chargcs~, terms 
a nd conditions as this Agn~::n~nt durir., the fi~H twc lv~ ( 12) I::onths. 

DEFINITIONS 

1. HOMEO WNER(S): 

(In sert Name s of HOMEOWNER(S». 

2. Phase 1 HOMEOWNER, Yes or No: ___. 

3. Effective Date : October 1. 1988. 

4, Sp! ce (ts d efio ed i ll paragraph 21.3 below): _ ____ 

(Insert space number). 

5. MA STER LEASE : The le;se and ame odments originally dated May 
18 1951 between tbe City of San Die go IS lcs~or and M.F. Pu rdy and Lila 
Witcher as l eH ee, file d May 2 1,19511$ Document No. 433606 in the Of­
n ce of tbe City Clerk , SlIO Diego, Cdl(omla. 

6. Mo nthly Renta l Payment: S __ per month , as of the Effec­
tive Date, or S _ ____ pe r mOll th , IS of t he date Ih is Agreement is 
signed. 

ANNIVERSARY DATE: _____________7. -' 
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RECITALS 


I. DE ANZA intends 10 request Il'It elly 10 allow il \0 develop l resort 
hOld COr:lptCll ( ~Resort · ). DE ANZA wo~ld nOI cn ter into Ihis Agreement 
bUI for HOMEOWNER ~grcei ng to its provisions and agree ing 10 the 
development of Il:e Reson. DE ANZA would surfer severe financial los­
ses if the HOMEOWNER rails to lb i ~e by this A,reemenl and cooperate 
wilh, and support DE ANZA in . ils effom to r;aln the City's approval of 
development and construcliOft of the Reson. 

2. DE ANZA now leases Ihe premises upon which the Community is 10 ' 
cued. under the terms of I MASTER LEASE. A copy of that lease as 
1IIJended Is available for inspection in DI:: ANZA'S office u the COlI!­
mun!ty II all relSonable limes. 

3. This Agreement contains provisioos wbicb tlle parties agree constitu te 
re asonable rel ocation cous arising frolll the Co:nmunity ' s full or pln ial 
closure. If sue II fdl or panlal closure is a "Ch nge of Usc· under sec· 
ti on 798. 10 of tile Civil Code, DE ANZA will fil e with the Ci t)" pursuant 
to scttioo 6j863.7 of the Goverllmenl Code , a re porl on the impac t of the 
conversion upon the hOr:::Jeowllers. The Cit)' will be uked to filld that this 
Agrce :::::le nt ' s prevision s adequuel)' citigate UI)' advene Impact of the con ­
vpsion 011 the abilit), of • d15placed homeowner 10 find .dequate hOIl Sine: 
i n a mobilellome park. Certain be:l efits of this A, reement will be provided 
b), DE ANZA 001)' if th e C it)' ma kes su ch a (indin, and approves It s 
development plans. 

4 . DE ANZA i ntends to e nte r into all azreement{s) wi th tbe Cit)', which 
shall allow DE ANZA to devel op a hOlel rClor! arid re h ted facili ti e s 
("R es or t ") in phases, llIhich will require relocation of moh llehomes "lid 
HOMEOWNERS frolll one loca tion to ano lher within the bOlilldaries of the 
COllll!lunit), . 
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S. HOMEOWN ER r.ow has a month-Io-Oonth tenll:ey 0: I on e-yeu lease 
as t luhtenant of DE ANZA. HOMEO WN ER'S tenancy will termlnue no 
h ler than Novcl:lber 23, 2003. HO MEOWN ER hereby is given nolice th ll 
DE "NZA Intends to clos e the park o n NovclIlbe r 23, 2003. SUbject to this 
A gTee me nt, DE AHZA is giving up i ts right to close the pa rk: aft e r giving 
one year's r.otiet, Ir.d is i nllead gi ving in execu of fiftee n (IS) yeu ' , 
notice. 

6. This Agrec!:}cnt provides cireumSltnCU under whic h DE AHZA may 
assin HOMEOWNER in his effom to rea.1ilc the value of bis roobilebomc 
:md may assist HOMEOWNER with his relocation cos n upon closure of 
ille Community. • 

7. HOMEOWNER acknowledges thaI tbis Agreement is con tingcnI upon 
e xecution by II lean 340 of the 510 homeown ers i ll the Community o f 
re nlll ag ree men ts cOnll\ningterms and prov is ions as specified in this Alrce­
men!. 

8 . HOMEOWNER ac know le d,es tbat the curre nt usc of the Community 
b y DE ANZA and HOMEOWNER is inconsiSte nt witb tbe purposes o f the 
uust for the h ods upon which tbe Community is located u stated in tbe 
$Ia!ute $ of Cali fOf oi a 19';5, Cb ap ter 142. The California. Le llslal ure, 
hqwever, pused Assembly Bill No. 447 , Chapler l aOS io 1981 (also k oowo 
aJ the "Kapiloff Bill ") 10 all ow DE ANZA to conlin~e the preseD I ul e of 
the land until November 23, 2003. 

-
9. The land on which the Coorounity h loclled bu beeD dedicated by 
the Clly 10 park usc and, under Se ction 55 of tbe Cily Cbart~r DE ANZA'S 
ex isting MASTER LEASE could 11 0 1 be eue nded for us c as II mobllehoro c 
park wi lhol,ll Ihc approval o f IWO th i rds of the electorate. 

THEREFORE. In consideration of ti;c roreloinr; "r.d Ihe cove nantS and 
a greernenl$ SCI forth here in. H OMEOWNER and DE ANZA agree IS fol­
lows: 
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IncQrporatlon or Facl ', Matters and Rct! !al$ 

The puties 10 1hi$ A,reement acknowledge and agree thll all Ihe facu, 
millen and fccillis SCI fonh above are inco:porau:d in10 and sh.!! be pan 
of Ihe Icrms .nd condi1ionl of Ih il Aa:recmenl. 

ARTI CLE ] 

Proyisjons or Renla! Agreement 

1.1 Offer of. One Yca- Lease Under lhe Mobile Home Residen­
cy L.w u "mended from lime 10 lime (eunernly Civil Code section 198.18). 
HOMEOWNER hIS been offered a renld .grcemeDt for a Icrm of [ ... the 
( 12 ) lIIon1hs or leu. HOMEOWNER hl$, ho ....ever. eleclcd lhe lon,er len", 
of Ihis ... creernent. This Agreemen! does DOl con lain lny [crm or concli· 
lion wllh respect 10 chulu for renl. II lilil ies, or ioeldenul ru son_blt ser­
vice chules Ihu would be different dUfine Ihe f iu l Iwelve (12) months 
of th is Agreem ent from the correspondin, term or condition th at wou ld be 
offe red 10 the HOMEOWNER on I Dlonlh·lo·lllonlh or one year bas is. 

1.2 Ttr m The term of this A,rcemenr commences on the Effec· 
l iye Dlte and termi nare s on Noyember 23, 2003, Un lCH lerlllLnlted uriier 
pursulnt 10 Ihe lerms of rhiJ A,reement or by operation of Law. 

L.l HOMEQWNER Bjrbu This Agreemenl ,ives HOMEOWNER 
the rl,bt to exclusively occupy Ihe Space. and 10 us e COOllllon Irel facilities 
lubjecl 10 Cornmuni lY :tulu and Regulations. 
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1.4 t>l3!erial CODsjdualjoo As a rolleria] considerat ioo for DE 
A!\ZA entering Into this Agreement wi l h. HOMEOWNER, HO MEOWNER 
ae k nowleditS and agrees that D E ANZA is hereby authorized and till, 

powered to represent \0 the Cil)' Ind to the public at large thaI HOMEOWNER 
SUppOTlS th e development of the Re so rl by DE ANZA. Pursuant hereto, 
HOMEOWNER acknowledges and agrees that HOMEOWNER will au thoriz e 
and direct the duly appoin ted rcpreseolilivchl of all homeowners \0 Lake 
whattver I e dons might be deemed by DE ANZA reasonably necessary 10 
cooyey such support and app roval to Inc Cil)' of Sao Diego Such actions 
by the re prcsenlllive{s) of HOMEOWNER might include, bUI not be limited 
la, appearing in (TOni of and panicipaling in public hearings held b~ Ihe 
p roper depaTlroenl(S) and/or agency(ic s) of Inc Cit~ where the approval of 
Ihe development of the ReJor\ is discuucd or is pin of Ihc he aring ', agen­
d. , 

ART ICLE 2 

2,1 Mo ntbly Ren lal Paymr nrs HO MEOWNER will pay DE ANZA 
In advance on the finl day of elch an d every monlb, rhe Monthly Renlal 
Payment as adjusted, witbou t any deduction or offset. It is acknowledged 
and agreed b~ HOMEOWNER that DE AN ZA roa~ adjus t the Month ly Rent· 
al Payment only once peT yur. The Month ly Rental Paytllent adjuHtlIenu 
as se: forth in th is Agreemeot, will take place. each and every yea r, on 
the lnniv~rury dale of Ihc las t rent increase for HO MEOWNER (the" Ac· 
nual Annive rsary"). 

In the even I HOMEOW:-IER'S commenccroenl of tenJncy in the mobilehOu:'le 
park begins at a lime other Ihan the first day of any given month, Ihe fi rst 
Month ly Rental Payment that HOMEOWNER will have to Illake to DE 
AI'ZA will be for an aroount equal to the amOllnt o f the first full month 
of tenancy pl us a pro-rata portion of Ihe month in which HOMEOWNER 
commences hil tenancy with D E ANZA. Said pro·uta portion of a month 
10 be paid by HOM EQ Wf';ER Iha!! be calculated bucd on a thirty (30) 
da~ monlh.. 
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DE ANZA intends to begin conurcction of Phut I of the Relon. pursuant 
10 the dl'lrim Of Pt\ne I which h anlched herClo Ii Ellhlbll - A- and by 
Ihh rcfere:'lce Cllde a plrl hereof. Til the event DE ANZ... eilher (I) i:l­
lends 10 proceed wjlh tbe ConSIrl:C:IQn of Phue I, or (ii) DE ANZA co:::­
plelcs Ihe conuruclion of PlaUt I, DE ANZA m,y, effective,on Ihe An:'lul 
",nnivernry. upon silll)' (60) C:!,),S ""fil1cn notice 10 HOMEOWNER, Idj~S1 
HOMEOWNER'S Mon1hly Rentll Payment pUrlu.nt 10 Ihe lenni IiCI fonh 
in subparagraph 2.2 hereinbelow. If DE ANZ", abandons ils pbnl for Ihc 
construc tion of Phut I tor In)' rClion wha!Soevcr, DE ANZA m.y, tHee­
live on Ihe AnnUli "'nnivcrn!)" upon sillty (60) days wtltlcn nOlice 10 
HOMEOWNER, adjuu HOMEOWNER'S Monthly Renlll Payment pIITSUln\ 

10 lh~ I~rms S~I ronh in subpauluph 2.3 hereln~~low. 

, 

2.2 R~nl AdjyUJB OI CgnIioHnl Upon rb.se 

In Ihe eye:\! Ihll DE ANZA eilher intends 10 proc~ed wilh or hn actulI· 
ly completed conU ruclion of Phlle I of the Resort. DE ANZA will hlye 
the riSht to and DE ANZA will Idju$! Ihe Monlhly Renlll Payment o f 
HOMEOWNE R in the followIng mlnner: 

(,,) DE ANZA .... 111 adjust Ihe Monlhly Renlll P"yc::ent in Iccord­
"nec .... ,th the II'Inull chinle in the ePI IS denncd in paratnph 2.9: Ind 

(b) DE ANZA roay Iho requirc HOMEOWNER 10 ply for Ihe 
IIIb_mclering of Wiler in "ccordince .... ilh parllnph 3.2. DE ANZA. 
howey cr. m"y nOI require the payment of Illy Olher fcc or loycrnmenl PIU­
Iluou,h . 

.,.OHA 61'9188 

http:pUrlu.nt


, 


• 


• 


2.3 Re O! AdlYUmcO! Upon Abandonme nt of PhI " 

In the eveot shu DE ANZA _bandonl In pllns to cOl%lpic lC conuructioo 
of Phue I of Ihe RClor!, II any lime, DE ANZA will hHe the fi ,hl (0 
Ind may 1\ ;t'J o ption Idjust the Monthly Renlal Payment as follows on 
the AnnUli Anniversary : 

Cal If Ihe CPI hu inc~ued by leu tl'llo four percent (4"). DE 
A~ZA may inc rease the Month ly Reolal Payment on the AnnUlI Ann ive r­
sary by four percell I (4",); or ' 

(b) If the CPI hu inCfcaHd fro m four percent (4S) to leo per­
cent (10," ), DE ANZA may inueue the Monlhly Renul Payment by Ihe 
CPl percentlie; or 

,<, If the CPl hu increased by !reller than len percelll (10'10) . 
DE ANZA ouy only increase the Monthly Renul Payment by len pen:cnt 
(10%); 

(d ) I n th e eVent thai DE Al'iZA decides 10 abandon ph", for 
con$!futtion of Phase I of the ResotE , in addi tion to the Month ly Rental 
Payment IS adjuted. HOMEOWNER .... 111 pay. upon tillY (60) days .... fit. 
tcn notice frOID DE ANZA. his pro· rau pOrli on of the total lum(s) repre· 
sentalivc o f any and .11 ,overnmeol anenments and ClurlU. Incrcuu 
in Ihc govern men I charlu . H any ..... il l be payable by HOMEOWNER to 
Ille clttcnt Ihole percentagc s t~ceed thc relevant incrc!ltt in Ille CPJ. 
HOMEOWNER will pay his pro· ut . ponion II herein let forth on I mon lh· 
ly buis. wi th the 10l al.mount paid .... itllir. t .... c\vc( !2) mOnthi . Such lovern· 
ment aUCismenl1 lind char,es will include. b UI nOI be lilllilcd 10. property 
IU CS Ind posscuory intClest or ..ue lues . 

• 
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(c) HOMEOWl'iER .... ilt aho pl.y. over Ille femaln!", le~1Il of this 
A,fcemenl. an addition.1 SUDl which shall be equal 10 the sum of 
HO MEOW /': ER'S pro·rala portion o f any and all cost! and e~penlcs of 
eapilal lmp rav emcnll or alterations required by '-ny ,overnmenl .geney. if 
Iny. Regula: UllirllCnlnCe required by I ,ovcrnmenu! "Ieney will nOI be 
considered. c.pilal im provemenl. Government charges ..dll nOI include 
specific char,es for the proposed Resort or any and 111 benefits avail able 
10 HO MEOW NER pUrlulnt to seclion 19.7 Ind 19.& hereof. Capital im. 
provement COJIS and expenses shall include. bill nOI bc !ieliled to Ihe COUI 
of futlnein,. 

2.4 No locrtuc Upon SIIe . A nle of rhe lIlobilehome on Ihe 
Spice shall be effective only if Illis Agreement is aul,ned 10 Ind usulIled 
by tbe ne w hOr:leo wner pu r suant 10 Article 16: in wbicb case, Ihe new 
homeowner 1111 11 be subject 10 the ob!i,ltions of Ind shill enjoy tile benefits 
of tbis Agreement. Tbe nle or transfer of I Clobileboe1e on tbe Spice 
slllll nOI cluse In increue in the rent . 

• 2.j DCcrCg <c In RCn! Tile City Chlrre~ prohibits red ucinl rent 
except for gifts in aid or suppOrt of tbe poor, bll! if tbe Cit)' dec~elSes 
tile p erc enu,e on which DE ANZA'S rent under the MASTER LEASE ;1 
bued. then DE ANZA will dec re ase HOMEOWNER'S Monlhly Rental PI),' 
ment in In amounl thl! will be determined purlulnl 10 Ihe following CI\ . 
cuhtion: the reduced Monthly Rental Payment Iha \ HOMEOWN ER will 
have 10 pay to DE ANZA will be equal 10 the MOnthly Renlll PIYClent 
th at DE ANZA ....11 re ceiving from Ihe HOMEOWNER multiplied by a fra c · 
li on Ihe numerllor o f which will be tile "net renl percenllge" Ibl! DE 
ANZA was receiving (Ihe "net rcnl percenUle" tha t DE ANZA WII rectiv· 
in, 11 eighly percenl[80-'j sinc e the tit y of Sin Diego recd ...es Iwenl)' per· 
cenl[20%J) divided by the "new nel renl percenuge" Illal DE ANZA .... iIt 
receive ft orn HOMEOWNER (the "Ilew net reot percentage" tb1\ DE A~'ZA 
will receive r~om HOMEOWNER '. iIl be delerClined by $Ubtucting Ihe ne .... 
percenille of Ibe reD I Ibl1 the city' ! ceives froln one bu ndred percent[ 100%J). 
The above calcull tion ;1 leI fOrln in the follOwing formula: 

MOKTHLY RENTA L PAYME>IT l 
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2.6 RCiIQ,pjvc Rea ul Mly1!mr o! If DE ANZA notifies 
HOMEOWSER lhl1 II dOcl nOI intend to tomtDcncc development of Phase 
I of Ihe Reiort lnd Impoiu onc or more InnU11 adjustmentS or Ille Month · 
ly Rentll Payment pursuJnI 10 Seclion 2.3 of Ihls Anicle, lnd then hler 
changel in pOii1ion and determines 10 commence Phase I, Ihe adjusted 
rent collected pursnnl 10 Section 2.3 m~y be grUlcr \hlo Ihe collected 
rent woule! hive been lu.;! Ihe lcjllumcnt been made purSUant 10 Seclion 
2.2. In thll event, DE AS2A will recompute 1111: amount of lny I nnll,l 
lcjullmcnu 10 the Monlhly Rcntll Pay menu made uncer SeclIon 2.3 II if 
Ihe)' hid hccft miCe unccr Seelia. 2.2. Any Imount ove rpaid by 
HOMEOWNER sh.1I be crecited 10 1I0MEOWNER'S .account Ind shill be. 
credltcd llainil the il'llmcdiltciy elllliln, Month ly Rental Plyment(s) 10 be 
m.de by HOMEOW NER. 

• 

2 7 Fjn anci.! H.rdlbjp Ir UOMEOWNER i, "fina ncially in nee!!,· 
DE ANZA .... iII citber p.rli.lIy or fully ..... ive ils ri,hl to .0 incr=ue in 
the MOllthly Ren\ll Payment jlursu.l\t to Section 2.2 or 2.3. "Fin.n"illly 
in need" U uled herein sh.1l be determined bued upon In objective lei 
of uandllds which DE ANZA sbal! dillribuic arter "Onluhin, .... ith I :ep. 
resentll ive ,roup of homeowneu 10 be sclctled by DE ANZA, .nd .fler 
approval by City M.n'le: . 

2.S Lalt CblC'~< If Iny MOlllbiy Rental Payment or olher pay­
mellt is nOt received by DE ANZA by the tellth day of tile ::Ionth in whith 
II h due, Ihe plylllent will be '"neued by t....enty dollul ($20.00) or by 
five pertellt U") of the overdue Imounl, ....hichever is ,re'ler; th e lime 
amounl wi ll be chUICd for checks returned by the b.nk (or Illy reuon . 
Acccpunce of Ilich hIt chlfle by DE ANZA Ih.1I nOt cOlluilllll: • wliver 
of HOMEOWNER'S defaliit with respect to such overdue plyment nor 
prevent DE AriZA frolll Cltetcilin, Iny of Ihe o ther fiChu and remediel 
,ranted in Ihis Acreemcnt or under SI.le 11 .... . DE ASZA shall 110\ be 
obll,.t cd In Illy event to acccpl • hi, p.ymul. 
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2.9 CPl D~fi:ltd The lert'\ ~CP I· refers 10 Ihe United StlleJ 
Dcparla:cnl of Labor Consumer Pnce Inde~, U.S. City Averalt • All Urban 
Consumers. 1967 • 100. or Ihe JueteHor index then in effete. AI il re· 
htCI 10 the adjus tment of HOMEOWNER'S Monthly Rent.l Payment to 
lite place on an annulI basis, the inerene or dcc tCIiC in tbe Monlhly 
Rental Payrotnt of HOMEOWNER will be determined by Ihe Increase or 
decrease in Ihe CPI for the nut twc!yc (12) months of Ihe period com. 
mcneilll s;J(\ccn (16) months Immediately pretedin, Ihe lUI anniversary 
of the Errective Dllc of Ih is A,rccmcnl. All references in IJlII "Irccmcnt 
10 the lI:rlIl CPl. wi ll be hued upon the incrctst Dr dccrcuc of Ihe CPI 
IS dt1cr ibcd above. In Ihe (yent the CPI is no lonlcr published. DE ANZA 
mlY. 1\ itl option. use .Iny other inde,. which refleCII the CPI II of the 
EHectivc Datc or thil A,rceelen\. 

• 

• 

2. 10 Pro.e!!! . PeOntd For p"rpOICI of thil A,rcement, "pro'flta 
portion" shall mean. IUID equal to the IUID determined by divldin, the 
total COlli or expensel in qUCltion (,ovctnlDcnt allelimenU and char,el 
andlor capiul improvement COIU Ind tllpenles) by the totll number of 
mobUehome Ipacel in the Communi ty . 

ARTJ e l E 3 

Rco! MiuHmcnls 

3.1 Add hjon ll R"" AI of the Effect ive Dl te. II addi tional rent. 
HOMEOW NER wiJI pay (I) IU, (II) electricity, (iii) Wiler lnd ,ewer{if ap· 
pllcable). (iv) Itora,c chlr&es(i f appllcable), (v) pro · nta &ovunmenul 
chlr,el and Uleumen!!{if applicable). (vi) pro·rata lOverDmenl required 
capitll Improvementl(if applicabl e), (vii) hIe chargel(if .ppllcable) , and 
(viii) financill auiUlnce provided 10 HOMEOWNER II delcrlbed in Ihh 
Agreeme nt(if Ippllcable). All of Ihese charlie I Ihall be leparlldy I llIed 
(or each bilhn& period by DE ASZA alon& with Ihe openin, .nd closin, 
rudin,1 for the HO~EOWSER'S meters. DE ANZA shill cOnipicu~u.'ly 
pOll the prevailin, ruidentla l utilities ute Ichedllie published by the uuhty. 
AI o f the Effective Due. Wiler. Itwer and tfllh I.!e included in the Month· 
Iy Renu l Payment. Thele addhlonal rent Items wl1l not be subJeCI 10. nor 
will the y apply to annul! calculations of the iDcrclle in the Monthly Renl' 
II Payment al delCtlbcd in Article 2. 
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3.2 If DE ANZA sub·meters water to the COIll­
manit)'. reduce the Monthly Rental Payment by J. pro-rul 
pOTlion of the avc rlge monthly CO'l1 of Wiler Ind sewer 10 Ille COlDlIlunity, 
leu an estimate for common areas. averaged oyer a peri od of five (5) yeMs 
prior 10 such sub·!:!clcring. Thereafter, u additional rent. HOMEOW:-iER 
Jhall pay DE A:-IZA his actual COli of waler and sewer ule plu s an ad· 
miniJlftlivc fcc 10 cover COliS DE ANZA will 001 profit from Ihis sub· 
me ler ing. All cosu of InUIUu\on of HOMEOWNER'S water meIer in the 
Space wi!! be borne by HOMEOWNER and HO MEOWNER may elccl 10 
(I) pcuonally pay such cosn upon Installation, or (1) c~eculc I nOIC LO 
borrow funds f rom DE ANZA 10 ply such COilS Wilh repayment 10 be fully 
IInoniucl over nv c (S) yelrs, willI in terest II l'lo over DE A:-IZA'S COlt 
of Fundl) "DE ANZA 'S COS! of Funds" sh~ll roean the perl:lInenl or vari ­
able loan con uant of DE A:-IU'S unsecured borro.... in'. if any. or If nOt, 
it lihall be at the rue of Citlbtnk prime intereu in e(feel a: the time plu s 
\....0 percen t (2%). DE ANZA .... ill mJke avai lab le ev idence of itl COSt of 
fllndl, when app licable 

3.3 One -Time Retrolctive ReQt AdjustmeQt If HOMEOWNER had 
an inc rease In his Monthly Renlal Payment al Iny time dler December 31, 
1987, and prior 10 the Effective Dlle. DE AN ZA .... Il!. (i) make the inilial 
Monthly Re nla ! Paymerll of Ihis Agreement equal to Ihe ImOllnl It ....ollid 
have been if th it Agreement ....ere in effeci as of thelr IIU Annlla l An niver· 
suy(lhe last annUlI percentage increase in the renl. ucludinl the Increase 
Ittriblltable to Ihe City's increase, will be rcadjusted 10 th ree and ninc· 
Ic nlb s percent (3.9%). and (Ii) DE ANZA ....ill ctlClllate Ihe amOllnl paid 
in c~ce" of ",hal would have been paid IInder (i) aboye, Ind credit thai 
unOllnt to HOMEOWNER 'S next Montbly Re ntal Payment. Increases in 
renl due to market incrcues upon resale thlt took place dlldng the above· 
descri bed period ..... iIl be retroacti vely adjllsted IS follo ws: 0) the fiut day 
of the monlh followin, Ihe nle "'ill become tbe n~w Annual An nlverury 
date, Ind (H) the Monlhly Renlal Payment "'ill be eqlllj to the ren t in d· 
(ec i prior to the sale. plus Ih re~ and nine · tenths percent (3.9%) . 
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ARTICLE 4 

Majnltn3nce DC Land and prtmjm 

AU planu. shrubs and Irees piloted on the Spice as well as III $uue­
lurel , Indud;n, fcncu, embedded In the 'found, blacktop or concrete, be­
come the COa'lmunily', property. HOMEOWNER, howc¥u, ,hI! lIlaintlin 
them In ,Dod repair .nd I,u.ctiye condition. DE A~ZA QU)' chu,c 
HOMEOWNER. lenon.ble fec 10 maintain the Land or hnprOYCmenll upon 
which HOMEOWNER'S mobilchome is situated if HOMEOWNER hiil 10 
maintlin uch land Of improvemcnu in accordance wilh Comeunll), Rules 
and Re,ulilians after ""filleD notification to HOMEOWNER and the fa ilure 
of HOMEOWI"ER 10 comply withln (ourteen (14) days (under the Mobile 
Home Residency Law, at amended from li Cle to lime, currently Civil Code 
sec lion 198.U). The ""rilleD nodce shill 51ue lhe Jpeeifie eondilion 10 
be eotreeled Ind In t51imlte of the ehUIe. 10 be Impaled by DE ANZA, 
ir not corrceled . 

AR TIC LE 5 

T rrminaljoD 

DE ANZA may lerminllc thil A&reemenl and HOMEOWNER'S tenln · 
ey for any n:nons allowed by thc Mobile Home Re51dency Law, II amended 
from lime 10 lime, curren tly Civil Code see lion 79B ..56. 
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ARTICLE 6 

Condrmna!ion 

• 

Conclemn.tion of Ihe Space or I subUlnd.1 ponion of I)U Coe-mIlDil), 
shall be ,fouds for Ihe unil.llerll IHminllion by DE AKZA of Ibis Agree­
men\ Ind HOMEOWNER'S lenlncy (under Ihe Mobile Home Residency 
Law, as .mended from lime to lime, currcntly Civil Code KelioD 791 .S6(c», 
In luch eycnt. DE A!<l2A lhall nodf)' HOMEOWNER in wrhinl IS required 
by Ia .... No .w.rd for any PUl i11 or cruire condemn.tlon of the Com· 
mYlli,y shall be .pponioncd, Ind HO'-1EOW NER bereby renounc es .ny io· 
IcreS t in any .wlrd re l ul ting from . condemnation of .U or I PUt of the 
Tc. l properl)' , Iwprovcmcnu anc! b",iness l! Ihe Community. DE ANZA 
rcnOl,\ncu Iny inte rcS! in any rdoe.don .ward OT penonal propeny coe::­
pcnsllion, if an)" m.de 10 HO~lEOWNER in connection ... Ith the eondem. 
nllion Ot foteed rel ocation of HOMEOWNER'S mobllchoCle and III 
'ppurlcnancel by • ,owernmenl body. unlcu HO~IEOWNER mlkel • claim 
.,ainu DE ANZA fOt • tdOCllion award or properly compcnulion In (on· 
ntclion wilh Ihe dilpliccmenl. II h, howewer. specifically 'cknowled,ed 
.nd lirced by HOMEOWNER lbat ItOlhin, In Ihis clluse Ihould be Inln· 
p r Cled 10 imply thaI DE ANlA is tCprclCnlin, or ,uulnleeln& 10 

HOMEOWNER thllin the ewenl of a condemnation. such at herein ducribcd. 
HOMEOWNER would receive I reloc. tion Iw.rd or penonal propert)' CO::l­
penntion. of In)' kind . 

ARTI CLE 7 

Abon donmtn! 

If HOMEOWSER ahndons his cobilchoc::c. such abndonment will be 
I breach of thil' , rtcmenllnd DE ANZA shill hayc the fiChu .nd remedies 
lei fonh in thj. Acrecrncnt and In the Mobile Home RCli~e"c)' L.... IS 
Imended from "me 10 time , currentl), Ciwil Code lection 798.6! 
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ART ICLE 8 

Clyll Cod, Provisions 

This "'&reemenl is subjetllo the Mo;i1cbome Rcs ic!ency l.aw,as l:IlClIded 
from lime to lime (currenlly Civil Code ICClion 798, :1. Irq.). A copy of 
the Mobilebomc Residency Law it It\lchc! and incorporued ';Iy Ihis 
reference . 

ART ICLE 9 

Ru in and Rceul"jODt 

HOMEOWNER "rCCI 10 obey all current Rules and RClulllionl a:ld 
III future Rulu and RCluillionl adopted by DE ANZ.... HO~EOW""ER 
ACKNOWLEDGES RECEIPT OF A COr y OF T HE RULES AND REGULA­
TIONS PR IOR TO OR CONCURRENT WITH S IGI'ING THIS AGREE­
MENT. A COPY OF WHICH IS ATTACHED AND INCORPORATED 
HEREIN . HO~EOWNER ALSO ACKf';OWlEDOES THAT HOM.EQW"ER 
UNDERSTANDS AND AGREES TO BE BOUND BY SAID RULES AND 
REGULATIONS. If however••ny currenl or fUlure Rule or 8:IlIllIlon is 
inconsiuent witb ttlll "creo:mo:nt. \h il ", rCC:DCnl controls . 

, 
• 

J 
" 

-15·OHR at918B 



• 


ARTI CLE 10 

Dam:m or M ob !!eboIDc 

If HOMEOWNER'S lIIobiltllome or IInprovemelltS He d euroyed or 
damlled by lire Or olh er Clute IS 10 be .... holly or panilily Ullnl for Ot. 
CUpltc)' or lilt, HOMEOWNER .~.II CO~ljIlIlC \0 be bound by uth arId 
every term of Ihis "",teement IIICllldlll,_ bUI nOI by ... ay of limitation. the 
obli,l!lon 10 mike II! payments call e d for in t bis ",rcement. 
HOMEOWNER slllil calke the :!lObilehome or olher improvcmcnl(s) fil 
for occupallc), or usc or repllc e them "'illm: si:"l)' (60) days of such deur\LC' 
lion or dlmlle . Should HOMEOWNER fai] 10 do so, DE ANZA sh,1I hlye 
III of Ihe ril'm ICl fOllh in the Rules Ind Reau!alions of the COIDc:ulI:lly 
Ind in applicable II .... ' . If Ibe mobi!chome o r olher Improvement arc 
dellrored or irrepa rably dlmllCd, th en HO M EOWNER ,hall promplly 
amove Ihem II his upense . If HOMEOWNER ftils to remove It , DE 
ANZA mty, wllh notice, remOve it 10 a secured $Ioale facl lit)' and clllrie 
HOMEOWN ER 
due Ind plyable Immediately . 

for the Call of removal and SlOrtae, which .um shall be 

ART ICLE 11 

Succmots 10 DE: ANZA 

HOMEOWNER t,:ee' thlt DE ANZA I:uy a1$lan in ri,hu and obli, • • 
lions u~der Ihis A,reeme~t . Upon such tui,r.meu, HOMEOWNER will 
relelse DE ANZA from III fUrlher ob l ilation undc~ this Alreement. 
HO MEOWN ER subordinl;u his inlc re1ls under Ihis A,reemCnI to DE 
AriZA'S Jucccuon acd 10 le nde: 1 "'ho mly be Iflnted I secuily intercst 
ic Ihe Commueily Of DE AI'ZA 'S ielc~cs\. Accordln,ly, HOMEOWNER. 
upon Il:e requell by DE ANZA , ShIll promp!!)' uecu " Il:y acd dt ;OCII' 

mel:u thll ml,hl be required by DE ANZA or I lender for th~ purpose of 
Iccompllshin, Ihe subord iullor: of HOMEOWNER ' S Itterc Sl. as de . cd bed 
herein . In the e"er.t HOMEOWSER wcre 10 rc~use 10. or fail 10 :omply 
on a Ilmely buil wilb Ihe reqllcn by DE A:-IZA or I lende r as hucin su 
fOrlh , slIch :efusal or untimely cOClpl! ance. wO\l ld be I breach of IIIi A,rec' 
me!:!. 

DHA &19188 ·16· 



• 


• 


ARTICLE 12 

WaIver 

DE ANZA'S ""liver of Iny d~r.uh of ellt HOMEOWNER or DE A~ZA 'S 
Iccepc.nce of payment with know]cd,c of In)' dehll!! of Iny ICfm. covenlnt 
or condition of Ihll AJreemul sh.11 nOI be • wliver by DE ANZA of any 
luhequcM or funher breach by HO!o1EOWNER of ar.y ler:n, (ovenlnl or 
condilion ot Ihh ",Tcelllcn!. DE ANZA'S failure 10 lake .ny Iction in 
retpeel 10 Iny default lhail nOI be I ' .... \y(r by DE ANZA of such default 
or Iny olhc~ or (ulther dcflull (s). DE ANZ" reseryu Ihe ri,bl 10 purslle 
III of ils remediel II In)' liCit. n il sces fi l. 

• 

ARTI CLE 13 

Savings Clau« 

Each provision of Ihls AlrccmcOl II Icparlle Ind d :Slincl Ind individual • 
ly en fo~ceablc. III tile eYcn! Iny provhion is declared to be unllw(u] or 
unenforceable, tile enforceability of .11 the olher prO"isio n, lhall nOt be 
affected . 
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ARTICLE 16 

Aec!a-omen! HOMEOWNER Termjnation 

HOMEOWNER may assign his riglln and in~e:cst Ur:dCf th is Agreecenl, 
bUI such ISsignment will be effeedvc only to I purchauf of HOMEOWNER ' S 
mobilchome. Any assigr. ocr\t shill be documented on a fOrm of usig~­
ment app:ovcd by DE ANZA . DE ANZA has th e right to approve of a 
purchaser of HOM:EOWNER'S mobilellomc u specified In tbe Rules and 
Rcgu\ltions (and Ihe Mobile Home Re~idency Law II amended from time 
to t im e . curr e ot ly Civil Code See linD 798.74), ADy purchaser of 
HOMEOWNER'S mob ilehome shal! bt r~quifed 10 lHumc all the dUlies, 
responsibilities and obligations of HOMEOWNER pursU!.nl 10 this A,rce­
ment lod 10 c ~cculC aD A grcc:ncnl identic:~1 10 Ibis Agreement. Once 
HOMEOWNER'S purchaser has e:uculcd In ig !eemCn l idenlicll 10 Ihis 
Airee:nenl, HOMEOWt\ER shill thercefter be re\CJ~ed of hi~ duties, respon­
sibilities and oblig.t ions unde r this AgreelnC::I. Such a tran sfer shall 1< 01 

in and of iuelf caue ~n inerenc [n Ihc Monthly Renal Payment. 

R ELOCATION BEN EFITS • PHASE J HOMEOWNERS 

ARTI CLE 17 

Relocation of Spac es 

17. 1 AiItc mco! 10 R c JQC3l~ Pbas e 1 HOMEOWNER ag rees 10 
allow DE ANZA 10: 0) rdoelle h is mob i lehom e aDd (ii) lraosfe r h i s 
leuehold intcrcS! i n the Space, ~I O • Replacement ,Splte(as defin ed in Ar ­
ticle 18 be low). 

17.2 Tcmpora<v loddo.l.. If ICmporary lode:::, II necessary durinl 
relocuion, DE ANZA ""ill p.y Ihe Phase I HOMEOWNER'S lod,ing cOIlS 
to the Cltle nt of 1.25 times the lveuge coS! of loc&l uel "modenlC h otel 
accommod ations" as defined by the COllvent ion lDd Visitors Bure al!. DE 
ANZA also will pay cyc ry Phase I HO MEOW NER I d.lly food .• \lowa.nc c 
of T hirt y Dollars (S10.00) per penon with in HOMEOWNER'S ImmcdUIC 
hous chold . 
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17.3 NO!icc Of Relocerjoo DE ANZA wi!! provide. sixty (60) 
d.)' w r i tte n oOlic e spctifyinl the date fo r Iclocuing tbe Phase 
HOMEOWNER'S mohi!chome ("Reloca tion Nodcc ~). 

11.4 Commencing upon the dl\e that DE ANZA 
delivers to the ReJocuion Nodce, DE AXZA will wlive 
the Monthly Renlll Paymen t d ue from HOM£QWNER p~rsc~nt 10 tht terms 
hereof t o! Ihc first filII month of lhe si:uy (60) day pe riod fro::). Ihe due 
'o f the Relocation NOllce. No addllionll Monthly Rental P~ y::cenll will be• _wlived. " 

17.5 Timcnb!t of RdpClljO) S ixty (60) days before be,lon ing 
Phnt I, DE ANZA will give Phuc 1 HOMEOWNER I t iCltable for the 
rdaculan o f hi! mobilchomc .r.d rc laH:d imprOVtlllCnlS. Updates will be 
diuributed periodically. However, in tbe evenl 11111 lht lic::elab lc i1 not 
mCI . DE ANZA wIll nOt incur any liability o r oblila tlor. with re spect to • 
o r towards HOM EOWNER; Ind HOMEOWNER shlil not h~ve 3ny claim 
or right of action Iglinl! DE ANZA for sllch delays. if any. 

ARTI CLE 18 

ReiocatioD Space 

18.1 Co.mg cubl - !<nec r DE ANZA wIll move Pbat e 1 
HO MEOWNER to I new wobilehome 1>'lce (the "Reloc;uloD S?3CC") within 
the ComD"lunity Ihal h to the grellest e;lle nt practicable, COm?uahle to the 
Spic e. Vari ous h c loa, such as v Ie w and size. will be uken int o con­
side~.llioD. I e no case will t he RelOClllotl Space be sr::llier Ihan Ihe Sp ice . 
T he Monthly Rental Plym e:tl will nO t increase as I result of Ihe re locl­
t ion. unl ess , p ursuan t t o Ihe le~IIU o f secl ion \ 8.2 hcr e ir.b ei ow , 
HOMEOWNER eleCII to move bis a:obilehoa:e 10 ID Ilte ~lI l le Relocation 
Space Instead of Ihe ori,lr.al Relocation SpAce. The Relocalion Space will 
bave I I leaf! 11'1 0 on-space parkin l spaces . 
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(I) DE "XZA will live Phllc I HOMEOWNER a layout o f the: 
Rel ocation Spices. The layoul willlndi'I [C th e placement o f Illobilehomc. 
amenities and tile proposed Monthly Rer.ul P1YIIlC!lt fo: ncb Relocuion 
Sp.ce. 

(b) h cOl:1mluee elected by Phase I HOlllcQwllcrs(thc "Commit­
\ ~e ·) Buidcd by the "me-roT-like· principle, $h~lllulln I Relocation Spice 
to HOMEOWNER. If HOMEOWNER Is di sUlisricd with the Rclo(lllo11 
Space . -he may request In alternative. Relocation Space usi,lIment from Ihe 
comr.1il[cc. 

•• 

(e) The ReioclIion Space will be located within J.1\ un (the 
"RelOCltion Arc'")' I dll,um of which is ll!achcd hercto Ii Elhibil "B", 
DE ANZA will Ir;akc beu e.Hont to configure Ihe Rtlocuion Arcl In I 
forml! IS described in Exhibit "S", 

18.2 Alrcrnns!vr Bcioc,tipo Space If Phuc 1 HOMEOWNER is 
diullisfied wi th the final Rdocuion Space ISsilllcd by Ibc CODlm\lIee. 
HOMEOWNER mly as k DE ANZA to live bim the cbolce of another al­
lernatlve Relocation Space. Ben effo rn will be made 10 accocllrlodue 
HO MEOWNER by provldin, an alternative Relocation Spice eh ewhcre in 
Ibe Commu ni lY. The Phas e I HOMEOWNER may DeiOliate wilh DE ANZA 
10 chlnge the Monthly Rental Payment on the propo,ed allerDulve Reloca­
l io'n Spice. Phas e I HOMEOWNER Is 11 01 oblillled 10 selecl III Ilterlla­
tive Relocatioll SpIce. 

11.3 Bcloqdoo, Purchase proylsionS If Phase I HOMEOWNER 

cleCts oot to rdoclte 10 I Rclocu\on Space. theD. Phase I HOMEOWNER 

oa)' require DE ANZA to purchuc his mobilehoClc puuuani 10 and IS sc t 

forlh In this Artitle. 
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(Il If DE ANZA. .r,d HOMEOWNER (lnnOI ,cree on the pllr. 
cllase price Cor the z:::obilchomc, then the pllrclluc price Cor Ihe mobilcboD'lc 
shall be ~eemcd 10 be Iht flir markcl value of Ihc mObUchOll1c (Ihe ·Vaiua_ 
tion "). The Val llUion will be dCICft:lincd by. licensed ::loblicholllc salesper. 
son or deller, active in the Sar. OiCIO area, and mlHIIIlIy Ilfeed Ilpon by 
DE ANZA and HOMEOWNER (the "Appraiser"). The Appraiser's Valli" 
tior. shall be bindi!:! DC HOMEOWNER and DE ;'NZ.... 

•, 

·(b) In the ("vent HOMEOWNER and DE ANZ;. cannot reICh I 
mutual deds ion U \0 the selection or Ihc ApprliHt, HOMEOWNER will 
choose an appraiser and DE ANZ" will choose 111 appraiser and the \wo 
appr~iscrs will select 1 IhlH1 Ippulser. <In th is even! Ihe appraiser selected • ,,by Ihe 1WO will be deemed 10 be the · Appuher".) 

(c) F or the purposel of thh Section 18.3, the Valuat:on of the 
mobilchomc shall Include the value oC the illlprovemenu on and locuion 
of the Space and shIll be bued upon the value of the mobile home in in 
current condldon and not ,ubject 10 adjustment d~e to in possible reloca­
lion. The Valuation, however, will like into account the sp ecified date of 
closure of the Community which Is Ihe year 2003 . 

(d) Concurrent wllh or prior 10 the tunlfer of ti t le of t he 
mobilehome by HOMEOWNER to DE ANZA, punuant to tbe provisions of 
tbis Article 18.3, Phne I HOMEOWNER shall dhch.rge and obui:: the 
reClovl1 ot III secured intcrest s, Utili, encumbrallces. IlXeS or other ehlr­
les, if any, alllllS! tlte :::loblleltome It tbll t ime . HOMEOWNER agrees 
to e:teeute Iny and III doculIlcnts neceuuy to convey free and clear title 
in the purchllcd wobllehollle to DE ANZA. It HO!'.!EOWNER docs oot 
comply with the {orelolnl. DE ANZA will 1I0t have III obli glliou to pur­
chue tbe mobllehome [rOIll HO!'.!EOW NER Ind HOMEOWNER ....ilI have 
(0 clcct to relOCite hil mobile hom e to the Re\O(lIion Spice. 
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(e) Once HO MEOWNER ,dis the mobllcholDc to DE ANZA, 
HOMEOWNER will hive no ruuhcr cllilll or rilhl ""hltsOever llainst DE 
ANZA with respeCI to lD.y upect of Ihh ACrcc::Ilcn! , the lIIobilcho:llc or 
the reiulonship between HOMEOWNER Ind DE ANZA ud DE A?oiZA will 
not owe &oy dillY 0: obligllion of any kind or natlile to HOMEOWNER. 
ilnmcdillciy IIpon the lunsfe: o f tille o f the mobile home to DE ANZA, 
HOMEOWNER will Vltlle the mobilchomc I:ld ItlC Spice . 

18.4 Brtoco !jcn Caw DE ANZA will pay the cosu of covin, 
the ClQvublc lIlobilchorue to the Relocltion Spice. includinl decking Ind 
landscaping lnd the specimen plant Cliltrial (the con of the relocation of 
the specimen planl material, which cJ:ciudu tree s, slall not exceed $1 SOO.OO) 
located' O~ the S'pacc '"l cp:oyc c::c:lIs") . Ind Ihe COStS o f necessary pick­
in g I:!d Slorlge. DE AWZA will indemnify HOMEOWNER for da:::Ja,e 10 
the t:lobileboUle o r possesslo:!s moved, If Ihe dlm_,e is M I clused by Ihe 
negligence o f HOMEOWNER. H DE ANZA dCl cr c:ines Iha t il clnnOt 
feas ibly r eloClle o r r ebuild allY hnprovcroenu, it ",ill eleel with 
HOMEOWNER in In effof! 10 arr ive It I ll:1u lUllly I,reed upon replace ­
ment COli of Ihe Improvemcnts. If tbey cannOt a, ree Oil replace:r.erH COst 
or, if HOMEOWNER does nOI Wl:lt the Imp roveme nts repl ac ed on th e 
Relocation Space, then Ihe Valuation by the Appraiser will detefl:line a re­
p lacement cose of Ihe Improvements. DE ANZA shill PlY HOMEOWNER 
tbe delermlned repI ICCt:lC:1I cos: o f the I mprovemenll Ir.d HOMEOWNER 
sblll hlvc no further c la im or righ ts aSllnse DE ANZA for repiaceocllI of 
Jmp rov ements. 

IS.!! J mmoyahJ ~ Mchj1 r bomrs If Iny plrt or III of I mobileho:nc 
subject 10 relocation h e ither ~S1ick built- or dClcrwined by DE ANZ .... 10 
be i:nmonbl c, the ll DE ANZA i~ DOl obli&lIed to move it IlId : 
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(a) HOMEOWNER lIl!y move Ihe l:lobilcho:Ilc u HOMEOWl\'ER'S 
clpenlc to the Relocadon Spice or replace it lnd DE ANZA will pay up 
10 Two Thousand Dollars (S2,OOO.OO) towards the ICIUII COSI of moving 
Ihe new or existing :Ilobilehome 10 the Relocation Spice or removing the 
(xilting mobile home from the Communhy. In In)' even!, HOMEOWNER 
shall have no fun her claim or right 'Iainu DE ANZA with respect there:­
to. Any replacement mobile home InUS! mee t the architectural Hlnduds of 
the Comm unhy (Rules Inc Rquhlions), and h.IYC: the approval of DE 
ANZA which appprova\ wi\! nOI be unrelSonably wl!hheld, even if used 
mobile hom es are brought in; or 

• (bl DE ANZA will l ease to HOMEOWNER. replaceoen t 
u:obilehomc: o f equd or greuer square fOOIlIC. 10 be si tuucd on the Re: ­
place:cent S~ace . DE ANZA sh11 provide HOMEOWNER with a choice 
of II leut three different floor pltns fr om which to seleCt the re placemeDt 
mobile home. In this ever:t HOMEOWN ER acknowledges and agrees that 
HOMEOWNER will not retain t he IIlvage value or any other value of the 
e:dstir:g or replacemen t mobilchOCle. However, HOMEOWt-OER will re tai n 
his leasehold iruercst pli tS uant to the terms of this Agreement. HOMEQW NER 
will transfe r t he ti:le 10 HOMEOWNER' S mobHehome 10 DE ANZA for 
Ihe consid eration of one dollar (SI.00) free and eleer of all secured in ler­
eHS, liens, c: ncumbri.nces, tues or Olher charges. HOMEOWNER will pay 
DE ANZA one dollar (SI.OO) per mor.lh to lease the replac elIle r:t mobilehome. 
HOMEOWNER will enler inlO a [cue agreement si:nilu to this Agreemellt 
for the replaceu:enl mob lie home, wilh s\leh lene agrce:l':~nt to be fully u­
signa ble; or 

(c) In the e yen t th:u the ai te rnatives which are set fonh in sub­
pua graphs (a) and (b) above .-re not accept lble to HOMEOWN ER, DE 
ANZA will purchase HOMEOWNER'S mobilehome for an alIlount equal to 
the amount repres ented by the Valuat ion of the mobilehome. The Valua­
tion will be accomplished by the Appraiser and wiJlukc into aCCOIl:l t tbe 
value of the immovable mobile home itself and e:td\lde the value of the 
SpICe and its locatior: in the mobile home parle 

O ther th~n as set f onh herein, HOMEOWNER ..... ill have flO furthe r 
cl~im o r right ailinst DE ANZA for replaccmenl o f the im movable 
mobi lehom e. 
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RELOCATION BENEFITS ALI , HOM EOWNE RS 

ARTICLE 19 

19.1 F i nanci~! A< "u~nce If HOMEOWNER desire s 10 sell his 
mobilehomc, HOMEOWNF,R must exhaus t all rC3sonab ie cffous and ~venues 
o f obair-dng finarlcing for lhe purpos e of selling his lllobilehome. In lh e 
ever:t HOMEOWNER cannot sell his mobikhome to a "Fi nanda ily Qu~li fie d 
B l!yer~ (1$ llltl term is defined in Seclion 19.2 below), ~auscd by the Fir,an­
cially Qualified Buyer's inability 10 obtain fin~:IciD8. due solely 10 lhe 
shon re maining term o f thh Agreement, DE ANZA will a t it's optic:!. ( i ) 
have the f\gh t 10 !UelIlpt tp ob tain the neeesury financinl: for $aid buyet 
to pu rch~se HO ME OWNER'S mob'il ehome, or (ii) provide the necessery 
financing to said HOMEOWNER'S buy er for the purcha se of 
HOMEOWNER 'S mobilchome, On the follow ing lerms and condilions ; 

(a) T he buy~r ~,lccuting a nOle with inlcren equd to one pe r ­
cell! (1%) Over D E ANZA'S COst of FUD(h as defined in Art icle 3 :<bov e , 
f rom the dale of disbursemenl of funds; fu lly l lllort iud over the number 
of yeus remainin g in tbis Agreement, less two years: payablt, pri nd pal 
and i nte res t, c::ontbly and continuing on the first day of each and every 
month l here~fter umil aU sums are repaid; 

(b) Loan· to·va lue ratio shall DOl e)(ceed si,lIY perc ell (60%) of 
the 1ll0b i1eh ome, w ith value to be delerwined by the Appraiser. Said ap­
prai$li shall include the value of HOMEOWNER'S lIlobllehome in it's cu r ­
Ie nlloCation aDd also based upoIlJhe closure of the Communi ty on Noyember 
23, 2003 . 

(0) 	 T he loan will be fu lly re coune to th c buyer. Buyer wi ll ac­ \ 
willingness to cover deficiencies, if tbey ~ris e for aoy TeUOn . knowledge 

(d) The loan shall be secured, at DE ANZA'S eleclion, by a 
le ase ho ld de ed o f !rUS! and/or UCC·l filing. 

OHR 9/.:189 	 ·24· 




• 


• (e) A default 0:1 the lo~n wH I be a default under 1hh Agreement. 

\9.2 Fjp?"cj.lly O" e1j(jrd RI,,, t, Defined "Finlnciz!ly Qualified 
Buyer" oU.ns J pers on who mCC1$ the qUllify i ;'!, crileria and uandzrd nor­
mally used by inSlilUlioatl itnden for mobilehorncs in the Cour,l)' of San 
Diego, St,Ut of C&!:fornil. 

• 

19.3 Oblj"'ltjon [0 PII!CMsL If HOMEOWNER elem'lO sell his 
mobilellome prior 10 December 31, 1993, and Clnn01 locate a satisfactory 
buyer. DE ANZA wiJl purchue the mobileliolllc from HOMEOWNER .1 • 
pr ice e qual t o the Valuation. However , prior to DE ANZA h.ving lhe 
oblig ation 10 p urch ase the mobi le home fr om HO MEOWNER, DE ANZA 
will have the right to sel l the mobile home on behalf of HOMEOWNER. 
HOMEOWNER will coo perate in any lnd all re asonabl e sales cHous ex­
ened by DE ANZA in the auempt to e ffe clUate th e sale of the mobilehome. 
DE ANZA will have at Jea st six(6 ) monthl in which to Ic1lthe mobile home. 
For purposes o f th h Section, t he Valuation sh.ll Include the vliue of 
HOMEOW NE R ' S mobile hooe in its c urrenE loca tion It.d also hued upon 
the projected closure of the Commun Ity In the year 2003 . 

. 19.4 CondiliQI! IQDE ANZA ' S OhliUl ioQ 10 Pyrchse. II is specifi· 
cally understood , ackDowkdled. a:td Ilreed hy HOMEOWNER Ih.t DE 
ANZA'S du t), to pure hu e HOMEOWNER ' S mobile home as Set fOrlh in this 
A gre e me nt are cond itioned UpO.1I HOMEOWNER deUveri:"lg title 10 the 
mobilchomc free ud cie lr o f III seeuril y intere!!s, lie DS , e:lcumbrances , 
ta :w;e s or other ch arges, if an)'. In the event HOMEOWNER is Ulllhie to 
del ive r such clear title to the r::.ob!1ehom e, H OMEOWNER wi\! hav e t o 
scleet one of the o lh~r ~I!errlatl ve l available to HOMEOWNER II leI for lh 
in t ills A gre:r.:enl. In addition, at DE ANZA ' S op lion, UpOll pure!using 
HOMEOWNER'S mobilehome, In)' ud. 1.\1 other agreeroeols belWeC:l DE 
ANZA and. HOMEOWNER, Tcgudless o f when entered 1010, shall he dee[Ced 
terminat ed in their ent irCI)'. 

• 
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• J9.S Sch edul e (or Com pl etion o r Ph's, J R edc vclop mn! DE 
ANZA .... 11\ cSlablish 1 dale for completion of (OnsHuC:lion of P~ue I of 

I 

Ihe Resort and will deliver I schedule 10 HOMEOWNER sluy (60) d~ys 
prior 10 commcnccClcr,t of Phuc: L Tl:etcaftcr, DE ANZA will periodically 
nolif)' HOMEOWNER of lny construction delays. However, it Is acltnow­
Icdlcd tod llrced by HOMEOWNER Ihal DE ANZ A tbtH Incur no liabi lity 
a t ob li&lIlon 10 HOMEOWNER for lny Injur ies, damal t S, cons or expen­
ses Ih ll HOMEOWNER may inclJt in the nent a delay occurs in the 
projec ted completion due of the connruclion of Phase: 1 of I~.C ResoT!. 

• 

19.6 Inte-rll ll tion or !lIm!" Service If conStruction of Ihe Ruort 
rcsu'ts in Wiler, sewer, or ele ctric outl,ct in .excess o f thluy.!b (36) con­
SC:Cllli'lC hours, then DE ANZA ..ill provide HOMEOWNER (if affec ted) 
wilh the dail), lodginl and (ood allowallce provided In Aulcle l7 .labove. 
Howe ver, Ihis does not conuilute a waiver o( an)' rilhl Ihe HOMEOWNER 
ma)' have [II Ihe evenl Ihe HOMEOWNER ellperier.cel OU:'les for I lesse r 
period of l ime , nor doe~ il conninne an implied adminion of li lbilit)' or 
responsibilit)' b)' DE ANZA for an)' da oales Ihll HOMEOWNER Illl)' iccur 
for such interruption of utilitics service. 

19.7 New A:nco!!ieL Somelime prior to commencing Ph lle I COIl­
struction , led ani)' ie the e vent tbat conHruc tion of Pbue 1 of tbe Resort 
is Ic tuIII)' loin, to coemenCc, DE ANZA ..ill prov ide HOMEOWNER with 
the rollowl nl additional Ime ni ties: 

(I) Swieeing pool coepJ.r:r.hle in she to that [II BI)' Club; 

(b) Clubhouse co:np:anble in sile to thlt in Ihe Ba)' Club; 

(c) Car wllh ; and 
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ARTICLE 20 

REI.OCATION BENEfITS IN YEAR 100] 

AFTER COMPLETION OF PHo\St' 1 

If DE ANZA comple tes construction of PhlSe I, as evidenced by the receipt 
of cenificates of occupancy, during the te rm of this Agreement. or if DE 
ANZA intends to. proceed wilh. COQHructiOrt of Phnt I on November 23. 
2003, !he following benefits will be offered [0. HOMEOWNER on Novem­
ber 23, 2003: 

DE ANZA will mike Telscuble efforts Ie butld or supply or usi!! 
HOMEOWNER in bulldin, or ioca:ing a replacement lJIobi\ehome park ("Re­
placement Park-). If DE ANZA builds or supplies HOMEOWNER wi:h a 
repllcel:lcnt park, HOMEOWNER may reioclIe bis mobllchome 10. [h e Re­
placement Fad;; Ind HOMEOWNER shal! have :he benefits described in 
subparagraph (I.) below: 

(a) If HOMEOWNER relocates bis mobilehome to I Repbeemen t 
P ark, DE ANZA wHi ply the COSt (:lOt to exeeed S3,000 adjuSted by CPI 
as defined in Seclion 2.9 hereoO , to move Ind set up HOMEOWNER ' S 
mob ll ehomc in th e Replac e men t Park; HOMEOWNER sball provide DE 
ANZA witb adequate documentation evidencing such movilll Illd set-up 
cons. 

(b) If HOMEOWNER h unable to locale a replac ement puk fo; 
his mobilehome, HOMEOWNER shall have the following options: 
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(I) elect to hive DE ANZ... pay HOMEOWNER In llUour.1 
equa' to the sum of Tlllo Thou,..nd DoUati ($2,000.00) ID cuh. 10 be uled 
IS HOMEOWNER delcrmir.cs. Such pa ymen t 10 HOMEOWNER Ihall l ike 
place Ifler HOMEOWNER has moved hil mohilchoCic fro::: tbe pull:. If, 
dulin, the year 2003. DE ANZ'" intends to construtt addi lionli phucs o f 
lhe Reson beyond Phue: I, or if DE ANZ... 'S lease is extended for Ih e 
ltCI beyond Pbut 1 , DE ANZ ... wl\l pay HOMEOWNER In I:Dount equal 
10 Five Tho usand conlu (55,000.00) inUcld of Two Thoullnd Dolh rs 
(52,000.00). Thil T wo Thousand Dollul (52.000.00) or Five Tbollur.d 
DoUlrt (SS,OOO.OO) sh,1I be subject to adjuS1:nen\ for CPI IS defined in 
section 2.9. ; or 

, ' " 
(il) Elec t to hive DE ANZA buy HOMEOWNER'S 

mobilchor.1c for the amount of the V.lUallon. V.iI:uioJl of Ille mobHellom c 
under Ille provisions or III is see lion slliH nOI inth:de the value of tile 
Spice, if Iny, Ind will be at minimum equll to th plYUlell1 amounts 
described in Anicle 20b{l) above. 

(iii) Notwilhsllndinl the rorelo!nl. Phuc I HOMEOWNER 
len in, a mobilehoUle from DE ANZA will re ceive cash "Iinlnce as 
described 10 20(b){i) illslead of Ihe oth er allCfnuivcs In this Section 20. 

GENERAL PROVISIONS 

ARTI CLE 11 

21.1 Commun it y Men ger DE ANZA wilfprovide Ihe COlIlZIIUII~IY 
willi. bona ride residelll Ulanaln if Ibe curre nt mlnliH in tile COUl:DUDlty 
(c U es his e mployment In tbe COUl:nlJllhy. 

~~~~~;;~~~~ T he tcrlllS21.2 ':,,',by rercrer.c c 
a nd provlsioDs arc '" 
as thoUlh fully SCI OUI ie this -' arcement. 
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SPECIAL CONDITIONS PRECEDENT 

This ",rcement iI; subject to, condi tlor.cd cpon Ir.~ Shall r.OI b= crtecthe un. 
leu It leu I )~O of Ille "0 Hoa:cG"'r,ert in the COI:l!:\un!ty UCC\.\I: Renal A,fce­
mC1'1tl .... ith DE ANZA , which AirccmCnll Ihall h substantially tlte nee u this 
"""ur.:cnt. An'J HOMEOWNER "'ho dou nOI c~ecu:c I Rer:111 "',rcemen! IIuy 
no. c]llIn lny bcneflll pUflunl to Ihe Re nll] "Steemcrll clc:pl d~rlnl the firS! 
twelve months u rCQui:cc! by the MObile Home Rcsldc"cy Law II IlIlc~dcd fro III 
t ime to lime (currently Civil Code section 798.16) . 

DE ANZA'S construction of Pllilc I ot I!:C Ruon h conl lr.lcnl ::"on Ip_ 
proul 10 COr.UfUCI III Phasu; thercfore, In t~.c event tlilt DE ANZA dOCI DOt 
"In .pproui from tb. City of Sln Dlcl0 10 conSlrutl the RUol!, ir.clud.1nr ,11 
anllclplled Phases thtl~of, or DE .... NZA does not cooll:oenc~ cO~IINellon of PhUf 
I of Ihe Resort unCn a:\)' cir~lIm'tlnCCJ, then DE AHZA ...111 not jlrovlde benents • 
or co~pu.lt1ion, II Ih cue r:lay be, U SCI forth in Afllclu 17, II. III. lnd 20 
of Ihis ....lr(emc~l . An), Of these bcneflu In effeci ilrlor to the lH:nl:lulon o f 
IUS .... 'ree::le:'II will ccue ujlon 30 dl~1 w:itten notice b~ DE .... NZ .... to 
HOMEOWNER of 111 intention nOI \0 proceed w;th development of the Relon, 

DE .... NZ........ ND/OR TilE CITY OF S .... ~ DIEOO WILL tiOT PROVIDE 
HOMEOWNER, illS ....SS IGNEES, rERMITTED SUBLESSEES, GRANTEES, OR 
HE IRS OR ANY OTIIER SUCCESSOR IN INT EREST, .... NY ....DDITlON .... L. 
BENEFITS WHEN THE TERM OF TillS ....OREEMENT EXPIRES OTHER TH .... '" 
....S PROVIDED IN .... RTICLE 20. IT IS UNDERSTOOD THAT ANY BENEf iTS 
....S PROVIDED IN ARTICLE 20 ....RE RECE IVED IN FULL SATISF ....CTION OF 
.... Ny RELOCATION COSTS ....ND RELOC....TION COSTS ....DVANCES, .... ND 
H OMEOWNER DO ES HEREBY .... GREE THAT SUCH CO MPENS .... TION 
BENEfiTS ARE FAIR, PRO PER .... ND EQU ITABLE U~DER THE PROVISIONS 
OF CALI FORNI .... GOVERNMENT CODE, 6S863,7 . .... ND ....LL REL. .... TED 
BENEFIT COMPENS ....TION STATUTES , 

• EXECUTED Ihis _ day of • 19__ 

.... SSOCIATED MOBILE ESTATES 
dbl. DE ANZ.... HARBOR RESOIl,T 

By______________ -0===--­"HOMEOWNER"~DE ANZA~ 
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DATI! : 

F:R().'oI : 

SUBJECT : 

ny 
...~tachmcnt 

Steve 	Lerne r, I\.ssisunt to Mllyor O ' Conno r 

City Attorn(!y , , 
De "'n~a Mobi18ho~e Park - Relocation and Redevclop~(!nt 
I!lsues 

mcmorandu~ dated July 19, 1989, copy attached liS 
1, you re ferred to II r.cent new. article related to 

the proposed hotel reaevelo~~ent in the De Anza/Canpland arell ot 
Mis.lon Bay Park. 

, You asked whe ther the s t atement in t he news a rtic l e 
, 	 "ttributed to Mr. Michael Gel fa nd, representing De 1In7:a, that t he 

City must either approve the redev.lo~ent or face an obligation,, " , 
t o pay relocation t o the tenants , is correct. 'tou al so asked f or 

\ our comment s as to ~any 1~9Al conateaints that eKist that pertain" to future deve lopnumt on Ithel site" and wheth el: the oelginal 
grant team t he ata t c containll provisions "which limit the types:' of uscs of park land in Hl.:cion nay PlIol:k . " 

or.". or 
THE CiTY ATTO RNEY 

CITY OF YIN DIEGO 

JOHN W. WITT 
=~, 

MEMORANDUM OF LAW 

August 11, 1989 

In answee to 
has , in the pa~t 
r elocation costs 
lease. We have 
pay relocation 
A specif ic case on 
13 4 Ca1.lIpp.3d 74 8, 
that case, t he court 
~ocated on land leased 
entitl.d to r . location benefits 
GovernJ:lent Code sec tion 1260 et 
Californ i a I:elocation assista:lce 
lease , 

fro," Ii weHI not 
park 

Jtt:t.ocATIO~ ISSUES 

the queltlo:l regaeding relooation. thi a of fi ce 
, r eflected 0:1 the potential liability to pay 

of the Oe Anta Mobilehome Pa rk 
the City would not be obligated t o 

of the lea le . 

t o the peovisions of 
(wh i ch constitute the 
upon t he e:><p i raUon of the 

()9'/~ 

elff ...o141NISTM110W tullOl:OC 

l"-~ DJi<:O. c...'lrol~lA 'l,Ilo ' )NJ 
16~lll&'UlO 

The couet' . conclusion "'as based upon the f;:,ct t hat the 
dlsplace~e:lt ot the tenants did not occur as a eesult of the 
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St eve Lerner -2- August 11, 1989 -
acquisition of the prope rty by II public entity for publ ic usc, 
~hich is the standard set forth in the GoYern~er.t Code. 

The 1982 decision hes not been modified, reversed or 
overruled. However, California GoverM.flnt Code section 65863.7 
is an addi t ional lew which dee Is specifically with relocat ion 
I"esu l ting fI"om conversion ot II mobilchOlr,e park to anothe r use. 
The section, eUective !linea 1981, allow, the City Council. lit 
its option, to require the person proposing a mobilchor-e pllr~ 
;:;oi1vcrsIon "to take steps to mitiga t e any adverse il'lpact of the 
conversion on the ebility o~ displ",ced r:lobileho.dC park residants 
to find adequate splice in a mobilehomc park. " 

Section 65863.7 is part of Chapt er 4, of Division 1 ht Title 7 
of the Government Code, which chapt er, ~s specified in section 
65803, "shall not apply to ~ Chartered city, except to the extent 
that the same may be adopted by charter or ordinance of the 

" city." 

However, 1986 l egislation added a provision specific to 

section 65863 . 7' as follows: 


(h) This section is ~pplicable to 
chart er cities. 

In 1988, an amen~ment to 8ection 65863.7 was proposed and 
ultimately en~cted. 

The 1988 addition provi~es liS follows : 

(1) This section is applicable when the 
closure, cessatio n, or change of use is the 
result of a decision by a local governmental 
entity or planning agency not to renew a 
conditional use per mit. or toning variance 
unde r which the mobilehome park has operated , 
or as a result of any other ~oning or planning 
decision , .!Iction, or inllction . In this case. 
the local governmental agency i. the person 
proposing the change in usc for the purposes 
oC preparing the i~pllct report required by 
this section and is required to take s t eps to 
mitigate the a~verle ilr.pact o f thc change all 

mlly be required in $ubcl.ivlsion (e) . 

The above changc in the state statute. Which became effectiv~ 
Jam:ary 1. 19a9, hal apparently lelld Mr. Gelfand to conclu~e that 
the City would now have soae obligation to mitigate the adverse 
impacta which may result to t he mobilch~~ park tenants if they 
rer.wl1n all t.hc leaseho14 pro;:terty until 2003 . 'It should be note~ 
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steVe Lerner IIU'1ullt 11, 1989 

tha t t he CitY ' 1i lessee has proposed to ca rry the burden of any 
relocation COlt, which ~ay result fro~ a redevelop~ent of the De 
Al'lz.a leasehold arell .:15 proposed by I'll'. GelfanO. 

This office docs not aq rca with Mr. Gelf"-nd ' . conclu~ion th{lt 
the 1988 amenchlcnt to section 65863.7 would c r eate an obliqltion 
on t he part of tho City to pay relocation to the Do 111'11:8 tenants 
in 2003. Our conclusion i5 based upon the fact that the mere 
expiration of a 10n9 t erm lClIse does not constitute "a decial.on 
by II local governmental entity ... not to ICcncw II condition!!l 
usI! permit or zon11'19 va r iance under which the r.obileh~e park haa 
operated" nOf 1s it "£I result of any othe r zoning or planning 
de cision, action, or inaction." FIll of lh'" deeidons .peeinfld 
11'1 the stlltute are di,scrct,ionllry, whereas, in thfl City'. fact 
$ituation, the City Counci l, as Oiscussed belo~, ~ill have 
absolutely no authority to allow lhe continufld r.:obilehQl:lc park 
opel"lItion after the yell r 2003 . 

In addition, since the othel" provisions o! section 65863.7 
re lating to the voluntary conversion of II mobilehoa:e pllrk to 
another use by a private owner me r ely allo... II city the option of 
requiring mitigation Jr.ell.ursa fr()(ll such private owner, it is not 
logical to read the amended provisio~ liS milk ing such ~itigation 
IIIiInda t o r y with regard to a local governmental agency ·..hich 
pre sumllbl y, in the (urtherance of protection of the public 
heal th , sllfety and ~elfare of its ci ti2e~s, d .. termines not to 
renew a conditional 1,1,. permit or other such permit f or a 
mobilehome park. 

1,1so. a charter city', 20ning la'''s , as retlected by thll 
general eKemption contained in Governme nt Code sect ion 6560), li re 
matter s ot municipill concern and as a charte r city Siln Diego 
cannot be preempted by the IItate la~ in maneging it!; 0 ·... 1'1 20ni ng 
lind planni ng IIf f airl . The mere fact that the legiBlllture e nllcts 
II StlltLl t O purporting to make £I pllrticu}ar zoning Ill" applicable 
to chllrter cities , cloes not necessarily control, in view of the 
state consti tuti onlll provision which cannot be modified by the 
legisltl turc wh ich 9ullrantecs to II charter city control ove r ita 
own r:luniciplll affairs in 1111 .!lrellS whetc $uch aUllirs lire not 
"mlltters of sta t e wiclc concern." 

~Ie must "del. one significant caveat to the llbove decision . 
Despit e t he fact that ...." have concluded thllt the City i s not 
pr .. sentl y mandllted by law to make any relocation payments to De 
Anza ~:.obilehOl':le Pa rk residents upon eKpiration of the lease in 
200], we a re concerned that lJalw.:"" now and 200] stllte 
legisla t ion could possibly be "doptcd requiring, or at least 
pu rporti ng to r equire, the City to m"ke such relocation pay",,,,nts. 
The issue involving municipal aftairs ot a ch... rter city versus 
·matters of "tatewicle concern" which lire 8ubjcct t o legislative 
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11 SteVQ Ltlrner AuqU5t II , 1989 

f," .. 
':" regulation, is far trom c:leu', and it i. possible that II court 

could conclude that a sub••quent state law regarding relocation 
p.ypentl for IIIIObilehome park tenants!.!: a matter of stlltewid. 
conCern. 

TYPES OF USES ALLOI{£D IN MISSION ef,Y PAR); 

With regaro to the ••cond iSllue, attached oa /.ttllchment 2 is 
"copy of chllptcr 142 of tho Colitornia statules of 1945, 
Chapler 1(2 conveyed all tho tidel.~s in Mi •• ion aay to the 
Cily. Approximately 85 pclrcent of the Oe Anza Mobilehollla P.d: 
le••e,hold i. wi thin the tidelands grant 8r8_ and 15 subject to 
the provilions of chapulr 142. (The othcr 15 percent was 
conveyed to the City by the IUlte for park and racr•• tion 1,1••• J 
You "ill note that the ti4.h,nd. 9rant basically requires the 
CiLy to operate and ~aintain the tidelands for tidelands purpoacs 
which speciHcally include Mrecreational M purpose •• In 1965 tho 
City by ordi.nance ofCicillly dedicatl;!d Minion Ray Park to park 
Ind r(!creation usc pursuant to .ection S5 of the City'S Charter. 
'Therefore, the City n:ay now utilize thl;! tidehnd. in Mission lIay 
p,rk only for p~rk and recreation purposas in the absence of a 
two~third. vote 0 1 the eleclorlte ..ppr ovinq SO:lle nonpark us•. 
Residential use of t hc O. Anza arca by perllUlnent reddentl i. not 
It valid tidelands use nor i. it II legal use of dedIc, ted public 
pIIrk property . 

Sincl;! thl;! De AnI-a laaso 101.1 entered into in 195) and, 
th.refore, precedes the dedic.tion of the property to park u•• , 
it ha. btu!n con..idered by thil office a "qr.ndfathercc:l" us. for 
tho remaining tl;!rm of the ori,]inal leasll'!. i.e . , until 200). 
lIaving • "grand fathered" status under the 1965 par)!;; dedie.tion, 
hO'oo'(!ver, did not rl;!solv. th. illu. that the present. UI. wal an 
inva114 ule of the tidelan4l. 1'hil fact relulted in a bUI 
sponsored by then lI.••erhlyun Xapiloff in 19B2, II copy ot which 
il attached a. At.t.aehment). The "Kapiloff" bill, AS <4 7, 
specifically allows the continued mo~ilehome pllrk Ule at oe Anza 
Cove for thl period ending NovIlTher 23 , 2003, and provides, in 
<"Iddit.ion, thllt "on lind after NovlMee 23, 200), the ll:lnda Ihall 
be devl;!loped for pack I:Ind recrealion purposes consislenl with the 
master pilln Cor ~1ilsion Day Park in effect on lIugull 11 , 19B1." 
Therefore, at the end of lhe YI.r 200) t.hree b.lie provisions 
shnll apply to the De An~. property: 

1 . The propeety ~ust bl used tor the tidel.nd. purpo'l of 
r-eere.t.ion v.nder chapter 142 or t.he 194$ st..tutel. 

2. The peoperty ~u.t bo used ior park lind reereat.ion 
purposes pursu<!Int to the 1965 ordin'nce of the City Council 
4edicating Mis .. ion Billy Parit to pac)!. and recre.tion use. 
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3 , In the absence of some additional state le9i5lative 
action th e property mUlit b. "dovelOPfld for park and recreation 
purposes consis tent with the Ilallter plan for Missio~ il!!lY P!!Irk in 
effoct on August 11, 1911." 

11 copy or t he pertinent portio:l of the Mission Bay Park 
tlUter Plan in effect on thllt date is attaChed as Attachncnt 4. 

You will note that the I~u;ter plan calls for tho De Anza area 
to be used for "Guest liouGingM whiCh is the designation used in 
tho plen gene rally for hotel developments, until expiration of 
the leese . After the le!!lse expires the r.1aster plan indicates 
that the De Anza area "designation should be 'changed to Pllri;: lind 
Shoreline unle.ss II. viable al te rn!!ltive proposq.l has bcen prcsented 
to l:lOdify rthcl existing develop:;:ent and provide greater public 
IICCCS. to thc Dc Anzs Shoreline." Therefore, in the abaence of 
SOl!>e addition",l state legi.lation, it appearll tha t the De Anza 
area nay be redeveloped with a viable park cor,lIICrcia1 !.IlIe, such 
as II hotel. if "a viable ... proposal" for such conu::ercial Ulle 
ill prellentad to the City before the end of the lease te rm . 
Othcrwise , In the absence of additiO:lal state legislation , only 
general Mpllrk and Ghoreline M uses ....ill be <1Illowed after 2003. 

The basic le'llIl dhtincti on which lI110ws II hotel but not a 
nobllehome park on t idelands lind dedicated p<1lrk prorRrty is t hllt 
hotels provide temporary accomJIodatlonll t o park and tidel<1lnds 
visitors. In a lar'le park such all Mission Bay Pllrk, the courts 
have upheld such temporary acco~ationG as II proper par~ usc. 

Finally, it is important to note t hat lit the end of 2003 it 
will not be legally pOllaible t o continue the exis ti:lg mobilehomc 
uso by I1erely having <1Inother authorization of !luch u~e by th e 
state leqiaillture . SinCe the property has been dedicated to park 
Ulle, tho nonpark use of the property under the ~9randfathcred~ 
lease cannot bl;! extended in the abllence of a t ....o-third' vote ot 
the electorate. 

HOV'pG,7)} . 7(x043.2) 
"ttaehmenta 4 
tn.-89_ 80 
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• Ottice ot 
The City ",eto rnal' 
Ci ty o f San Oieio 

KEHoRJI.." !HJM 

236-6220 

DATt : 3une 20, 199'1 

TO : Harold O. Valderhaug, Chic! Oeputy City Jl.ttorney 

FROM: Tom Merrick, Legal Intern 

SUBJECT: De Anxa ¥oobile lIor::o Park Rolocation 
•• 

You havo asked 11',. to rcsellrch whether rosidents of the Dc .\nza 
Mobile HOlno Park will be cliqible tor relocation I'IssiBtance from 
the City 01' San Oie90 when the lea se o f the Park. Elxpiros in 2001. 
This ll'.elr.orandul!'I is the result of that rosearch. 

BACJlGROUNO 

The history o f this issue was · sU::I::'.arized il'l this office's 

-eport to the Planning Commission on December ':, 1991: 


The Hission allY tidelands were conveyed to the City 
1n 1945 to be used lind held 1n trust for park and 
tidololnda purposes," Par::.ancnt, priVate residences are 

not II laqal use ot tidelands. 


In 19 ~ 9, the original lesseo of the Do AnZII ~obile 

Ho~e Park approaChed the City with a proposal to lease 

the property and construct facilities t o be used all II 

"travel trailer a nd tourist area." Negotiations for the 

lea~e were not completed and the lell ce .... liS not eICecuted 

until November 1953. 7he lease term ill fif ty yea~. and 

expires in NovcJ::oer 2003. The lease specifies thllt the 

property r.-.ust be developed and used as a "tou~ist and 

trailer park (lrell." The leasehold IIrea is ...ostly on 

tilled tidelands and is subject to the tidelands t~ust. 


Subsequent to 1953, "tl.""ailors" became less and less 

"I:'.obilo" and by the late 1960s and Il1d-19705 it became 

appllrent that the I:IOb11e hot:les occupyinq the 101liehold 

were in tact permanent, pl.""ivllte ~e.ldence5 creatirlq II 

potential p~oblea undor the tideland. qrant. 


The proble:: was incteesed in 1962 IIhen tho Counci 1. 

by ordinance officially dedicated the !'.ission 8ay Park 

landS to pllrk «nd recrea tion use. Privllte residences are 

not II vlIlid use of dedicated park lllnd . 


• 
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ld O. V' ld.rha~q , 
J~ne 20, 1994 

In the l.te 1970s, one ot tho City Counci l me",bers 
raised the i&sue of tho lag.lity ot the bobile ho",e park 
use in Hission Bay and this ottice wrote an opinion 
concluding that the mobile hone park use was in fact a 
violation of the tidebnds trust and also that no such 
private residential use could legally be allowed on 
dedicated park land. 

The residents of the r.obile ho~e park at that tine 
wore obvious~y concerned \lith our conclusion and in early 
1982 t~e City Council, alter sovoral public rr.aatinlls, 
deterl:"Ilned 100 allo\l tho De J\nla, park to co!'lt inue in 
operation until 200) or until a redevelopl:lent plan, 
including potenthl re l oca t ion provisions, is approvad by 
t he Council prior to 2003. 

The legality ot the mobile hOl:le parK use ...as 
addressed for the period ending in 2003 by state 
legislation which leqislation acknowledged the 
pre::>ent ill'.proper use of the tidelands, [and) authorhed 
the continued use until 2003. The legislation r ecognhed 
the hardships \lhich would have resulted to the tenants 
and allowed continued use based upon a finding that the 
property was not needed for tl.delands purposes during the 
period ending 2003 .... , ,' 

The bill specifics that the property IIIU6t be 
utilized Cor park and recreation purposes at tho end of 
the present lease. 

This office concluded that, in light of tho 

legislative authori zat ion reqardin'.J the tidelands, the 

nonpark use of the dedicated park lands is allowable on 

the bllsis th"t the lease was entered into in 1953 and the 

property was not officially dedicated to park purposes 

until 1962. Our conclusion "'as, then.fore, th~t the 

laase was "grand!athered- until its axpiration date. 


J.,.
Much of the discussion at the Council n::eetings ...hich • •• 

led up to the City's approval o f the continued tlobile ,
home park usc involved the econo:uic hardship to the , ,,
nUl:lerou. tenant. in the event they were forced to 
relocate. It was fclt that giving so:r.e lil:lited assurance Iof a continuad right to utilitc the property until ,

redeve l opl:lent occur ., or i f no radevelopment occurs, 
 Iuntil the expirlltion of the lease, would provide the , 

tellants the opportunity to either sell thair units for 


IsiCJnHicant prices or continue to occupy their units ,Iknowing approxima t ely 22 years in advllnce that the use 

would ond in 2003. 
 , IJ 

I 
I'f
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'arold O. Vald erhaug l June 20, 1994 

Now, in 1994',vith nine years rel:lainlng in the lease term. the 
residents are clal.l:linq they are entit led to ..-e location benetit ,. 
from the City "'hen ,the master hase e xpire" in 2003. 

Question! Pre "ented 

1. Are t he res idents o( De Anzll, Mobilo HOlne Par k entitled to 
relocat ion benef it~ from the City of San Diego unde r tho ca lifornia 
relocation assistance 14w (Gov. Code S 1260 e t seq.) \./hen thoir 
lease e xpires in 2QOJ? 

• 
2 . Are the residents entitled td relocation c.s sistance frot:! 

t he City under Gov. Code S 658 63.7 (Conversion of !:lobi Ie hOl:le park 
t o other use)? 

3. li to:! the residents ent itled to relocation assis t ance (rolll 
the city uruler Division 10 of t.he Municipal Code, specifically 
S 101 .1002 (Discontinuance of a Hobilc HO);lc Park )? 

t.. Would i t be an i npe r missible g ift of public runds to 
provide r elocation benefit s to OG Ant-a reSidents IOho do not qutllify 
as lov inco);le citizens? 

Short Ans,",crs 

1. No . Case Ia ,", clearly indicate s that § 7260 relocation 
assistance is not available where \IIObile holt'.e park r esideflts a r c 
dislocated because their l ease term has ended. 'I'h" De It.nza 
r esidents will not be r elocalcd without relocation assistance prior 
t o the end o f the lease ter~ in 2003 . 

2. HO. for the rcsiden~8 to be entitled t o r elocation 
aSsis tllnce , § 65663.7(i) roquires that the {lark' s closi ng be the 
reSUlt or a "decision, (lction, or inllet ion" by t he city. The City 
c~nnot by any decini on , action, or inaction, a llow the l ease to 
cont inue. I t s expirat ion is the r esult of the e nd of the lease 
urI>. Thare ia no causal connection between a City decision, 
action, or 1n~ction and the park's c losing . For t he residential 
usa of d e dica':Gd tide lana lind pllrlt property to continue , II state ' . 

• 

vaiver and a va t .. of the citizens of San Diego t o alll.. nd the City 

Charter would bot h be necessary . 


3. No. The De Anza Mobile Ilome Park 15 ..pec1f1c(\Uy o xcluded 

Under the e xpress terms o f S 101.100l. The City has the power to 

exclude De Anla from S 10L.L002 ~s II special case . 


-
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4. Yes. ~t is iropermisaible tor the City La provide public 
tunds for prlvat.. purposes. since the City is not legally 
obligated to provide r e l ocation assistance to tho De "nto. 
I:"esiden t s, it would be II ':IiCt ot public f und a to provide such 
assistllnce to residents who do not q uali fy aa 10101 incomll. 

Discussion 

C.literD!' RolocltioD Assistance LlI!J• (Goy. code Section 7260 
It seq,) 

Tho calitornia relocation assistance la\ol (Cov. Code § 7260 at 
.eq.) requires public ontiti oc to provide relocation assistance to 
persons displaced a s II result of acquisition ot real property [or 
II public use. The law, ho'W(!ver. is not appli<:able to situations 
whoro the dislocation is the result ot tho expiration ot the lease 
tet• . 

In ~phens y, Perry, 13<: Cal . App. 3d " 48 (1912), tcnants ot 
II. lIOblle "<>ae p"rk wh05e fJround lease had expirGd, sued the'City ot 

Santa Maria tor reloc"tion bcnofits. The city acq1.tlred the 

property frolr. the prior 1.51;:00, b1.tt "llowed the tenants to rOltllin 

tor the olllllnce ot tho lOllse term. The court held tho tenants were 

not ent itled to relocation a~slntanc•. 


Under the Guidelines, the plllintHtil are not displaced 

por.on" IIIHess their diaplllce:llent ocC1Jrred as II r esult o f 

the lIc<.jul"ition ot the real property by .. public entity 

ror ft public oae or upon a writton order to vacate the 

real property tor a p1.tblic use. The Ac t 1s lIpplicable to 

public entities s1.tch as the District only when there are 

persons displ&c@d by the acquisition. It is the causal 

connect i on bet~een tne acqui .. ition and the displace~ent 


~hich brinqs into play the provisions of the Act and the 

Guidelines . 


IlL at 755. ,. 
Similarly, in BotZ/! y. Southgate RecrcAtislD And park piatr... , 


59 (;a1. }\.pp. 3d 669 (lS76). the city Acqui red properly on IoIhicn 

Baiza WillS II tenant. The city aUolollid him to continuo ... " a tenant, 

but he quit p ...ying the rent . The court held he IoIAS not entitled to 

rclocation assistance trolt the ci t y atter he ~a5 .v1cte~ . HiG 

evtc tion was not the r."ult ot tho city's lIcquisitiol"l of the 

property. but ,",liS due to his breach of the contract ~i til the city 

ftS landlord. 




•• 
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Courts have ;:lInd.e.tcd relocation IIssistanco where the 
dispillce~cnt "liS caused by the ent ity' s acquisition ot the 
pr<lpcrty. (See, c.c,. Suporior Storut , !i4ngoc Co . y, Port of 
oakland, 12 Cal. App. 3d 981 ( 19"'/7); Albright v' State, 101 CIII. 
],.FP. Jd g (1979)). 

Reading SUDuio[ Strut, Albriqh~. lind Doha togothor, tho 
[1.110 .,hieh controls is this: II taMnt bold-il'!<] undol" II 
leaso wh i ch ha.. not Qxpired lit th" t ina property 1" 
ac<;uirt!d tor public Ylla and who continueR lawfully in 
possossion ot the pro..i aos aftar termination of the lease 
will quality as a "displaced porscm" under section 7260, 
5ubdivision (e). 

"'han the tonI. of • 1."0 Qxpins hot the lessee holds 
oyor without tho ownor'. conlont, h. ~CO~08.11 t onant lit 
..utteranc. (citation oJllttedJ. Sine. the possesdon ot 
the t.nant ilt suft.rance ill wronql"ul, the owner lilly elect 
t o r09ard the t.n.nt all • tr~spaSs8r (citation omitted). 

178 Ca l. 

Th. r.sid.nts' r.pro~ontatives h~ve of ten used as an . xanplo 

the casa of EI Horro Mohile IIOlle {'ark. in Or ange COl:nty. Purchase 

or Parkland Approved, San Dieqo Union, Dec. 14, 1979, at A-5. 

After tho Illata purchll s.d land on whi ch tho IIIOh11e hOlle park. 101115 


located in order to create a public park , it IIllow.d pllrk ro.idents 

to rornain lin IIdditional twont y years in li.u ot relocation 

bll!n.fits . In tha t caso, t he s t at.'s "cqui s ition of the land for 

public us. forced the closure of El Horro. 


The pub lic acquisition aspect entitled £1 Morro r.sid.nts to 
relocation assilltance. Thllt "spect is J:lis .. inq tr.... the 00 A:1u , 
cuo. Tho residents' dlsplllcol:lent in 2003 lIill not r.sult troll the 
City acquiring the prop.rty for a public UIIC. St!!ch1lWi is directly 
on point, and the El Morro example il'< inapposite. The required 
causal link between publi.c acquisition and torcod r'location is 

~iSsing. Th e City ollned tho property prior to the oriqinal 10as. 

eVet" f orty yall.t"r. ago. As Kia....lt polnts out, at tho expir ation ot 

t ilt:! lease, the tenants \01111 havG no hqal rights lett 1n the
". prOper t y. They lIill be tenants at sut t erdnce and nay be treated as 
t rtspass.rs . 

u.... Conversion ot Mobilo Ho!:'_ Park t o Othtr USL((jOv, 
65861. 7) 

Code Sectiojl 

A. S.ction ,65861.7 doos not apply. 

Governm~nt Cod. S 65863.7 (Converaion ot nObila ho~e park to 

http:rtspass.rs
http:CO~08.11
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I othar usa) requires an owner to tilo 1\ report to the 10c",1 
Uqislativa body on thO oUaet • convQflllcm ally hav", on displacCld 
ruldcntll. (Sublu'etion (al). The local lcgisiativi body 11111)' 
require tha privata ownar to taka steps to lII~nl~itG tho i~pact on 
the displllcod rosidentl. The city's pOllar to rcquire nitiqation 
,~eps bO tilken is per",!.s.!.v" not llilMotory'., Yn no coso oro tho 
,,~.p. takan ~o excood ~ho "rcollonabla co.t.. of J;'clocotion." 
(Subsection (al). SUbsection (hI appliu the Icction 'pocifically 
to chaJ;'ter citie•. 

OUr 18.1,10 turns on .n int.urprat.tion of .ubsect.ion Ii): 

This section Is .ppl1cilble "/hiln the clo.ura, callsiltion, 
or of usc 1s by s locol 

ontity nq 

" 
aqoncy 

use ror tha 
raquirod by tll18 
to rdtlQllte tho 

be raQuired undor 

The closure at De An~a Mobile Hoae P.rk c.nnot loqlcally be 

considered tho "rosult" at ony "dechion, action, or inilctlon" on 

thft ~rt at the City. There I. no ca~e Iftw interpret.lng S 65863.7. 

Hovever, the laqlalature cho.e to ulle tho warda "roault of" which 

<lro tho slime liS thoso uaad in S 7260. 


The V:qi.latura "ill doo!llod to be awaro of atatut.e' and 

judiciol decisions 1I1roody in exiltlnco, and to hllvo 

anactad or a",onded a .tatute in 11C;ht t.her.ot. 

{Citation.} Where a statuto. 1s frollled 1n lilnquaqe of an 

aarlier enact.ent on the 51111e or an .nilloqous lIubjec t, 

ond thot enoctlllent hos beon judicially conillrued, the 

Lor;i.laturc to; presumed to hilve adoptod that 

con.truction. [ei tlltlon. I " 


bODla y, MCGui!'., H cal. App. Htl 687, 69~ (l99l). 

Th., court. have Interpreted "rollult orR in 5 7260 to require 

.. direct causal ralationshlp. Yn 1:••1d.ntll wera not 

disPlaced as a rasult ot tha ot the pilrk: and 

line thQrCl!or<l. inaliqible rOf IIlJalstanca under 5 7260. 


, 	 I n th i s Cllse, the residants will not be displaced a. 1\ result ot II 

City <l.ecl.10n, action, or inact.ion, and there tore, cannot (:1.1111 

baneUta under ...1.Uarly - wordad S 6$863.7. 


http:t.her.ot
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7n<> Ci ty did not 1'l~I<Q a toniTl'l or plann;"" decision which 
resulted in [l e "'nze's c l o.ur e. 0"- I.n~a ""lOt clou in 200l vIlan i t s 
1" .. &....~p l " "'. b...,~usot it i s an i l l egal usc! of tiddJndS trust 
pro"lIrty . Tho s tea e o statut.. "hi<;11 <jran t a d an "x"aption 'Jill not 
8 110w any axton,,;on in tho Ie.... , e"tn if th.e City ""ntad to ."hncl 
it . The City has no pov.. r to Allow it to continua. It " "" l d be 
I lloqical to ~ay. thn"rOrG . tMt the dO. ltr e re~ult5 (~O" any city.
decilion, action, or inao t ion. 

Even it Ut e .. tate ano". a ..... iver of the Illegal tido l <>.r>48 
""e, tl", City cannot. l og"Uy allow 0.. I<nta to r ..... ln ap<tn. To do 
so wou l d r~qulr.. an ~ppro"al or nonpark U~e undar Charta.- S 55, 
which \/ould .."quit.... t .,o-tl>;" <1.. v o t . of t h a cit i zen,y, or at ha~t 

.. ".'" Chart".. provi~io", wh iCh ....ou l d '''<lulu .....jo~ity voto . 
Io'lthou t . "eh I><'pu1.r ,,[>p~ovDl. the ci t y can!'JOt. allow r ..~l~ent.ial 
~5QS in dcdic~t.d pUblic pa~k~. 

B. Ev"n if Section ~5861.7( i ) ""ra applied, 

rc~ ' de nt.. would not ~e ontitle"- t o .-<>10c8tion 

CS51st a neo. 


under S 6SS63.'1 (1 ) . it " local governm"nt C.UU II th .. 
d.doeatl"n, it i a .ubje<: t t o t.ho report. i nq r a<lui .-,,_nt.s at t he 
sect!"n , 0.00 "1& r",,~lud to tak...tep. to . it\9at" the . <lversG 
imp~et of tho cha"g" ... ,,_a y he ,."q"l r& d i n ~uhd iv J, .. ion .(c) ." 
( .."ph.~!11 " dded) . .'.$IIu.. inq the ci ty "'"re the "aU" o f t ile 
di"plaeGJ:1ent , i t "ou)d havo t.o take tile sa .... ~t.p5 a" .. private 
party would ho r c quire<l t o t ake undo l' Su bs.otion ( G) : 

' . 

, Juna 20, 199~ 

"'. 

Thi. l angua 'Je c l aa r-ly i ndic .. t .R " tea.ond.,te eoc t e of 
.-elcc-at'on ' · a .. c the " "dOl"" _"ount it IIould be. In til.. Ci t y'" poIJ.. r 
to co:opel. Any ""tepa to "I t i ..ate allY ..dv.r~G hp.et. " Olay be 
..d~q"at ... 

For . "" lOple, th.. 0.. ""ta tenant '" ",YOUp h .. " In the p115t 
~ugg..t ed an ..>:u:n.ian o f thei r ",,,. ot til e hnd. t o 101 ; . ThOY 
. r qua till " would a11o__ til .. " t.o anorth" tll"ir ..q"lty ove.. tile 
U ... lnd".. o( t h. tern. Thi .. , t o th • • , "ollid. he ad.oq"lte 
_it.,lqa tloll . 
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7t1i5; i" <'- >l.D-clOly IoIhat tho City did in sattlin<;J the ori"i<llli 

preble::! or the .11"9(1.1 lu.••. 1oI1th 1..2. ~47. and the notke to. th.., 

tenant. in 1982. At th4t hila. tho City agreed to tho. continued 

ulla Iaceus_, 


(i]t 101.,5 felt th/lt qivillCJ .".. e tl",itod assura::co of II 
contlnue!l r l ilht to utllJ.ul tho property until 
red.evolopllont OCCUt"II, or it no redevelop...,,,l oco;ur!j, 
until the Qxpiration or tho 10.\;0, would. provide thg 
tenants tho opportunity to either ~o11 their units {or 
o:1qnHicant pric(!& or cont.inue to occupy thoir units 
knowing approx imately ~2 yoars in advance t hat tho usc 
\IOl.Ild ond in 200l. (Report to the Planning Co","uslon 
"upra) . 

'ihe 1982 agre,,"ent ......" al"'ed at 91v1nq the t"nflnls fl.", notic" 
.at tlwt le/Osehold "" ould expire in 2003, t hen t ......nty tlolO yoars orc, 


and that thor.. ",.." no IoIay pouibh for tho city, in th.. absence of 

an apprOllinq vot.. by the ohctoute, to o:ctcnd the lea... Since 

1982, all ten"nt.. ha\101 b40n .. illen the rollo\ling notice: 


(Olccupants: shall not he ontitled to and ~ay not clai.. , 

a. AnV relocation atlovancel, benefits, 
~onotary payment s or any other ri9ht~ ot any 
kind or Ol'lount at any ti.... IoIhllt:lOOIlO"" 1>y' 
r •• 50n 0(, or arising out of. the provl010ns 
or. . IIs.oJ1bly Bill <47 or by virtue o r a ny 
action or inactiOn of LESSEE or LESSOR 
pUrGUilnt to "aid lIill; or 

h. Any f!:ct<!nlOion bV LTSSOR or LESSEE ot th.. 
tor", ot their indillidual sublca:lO£ purs:" ant to 
;any provis i on o f the msic 1 .. a,,:. or by. 
IIss:emblv 8111 ~41. 

EV"'n it S 6586).1 "'ero appUed to th.. City in this c.se, 0. 

per,.uil5iv. arquaent C"'n be lI:\adc that the city he:l already uken 

ad"''1uatfl "tops to nlt i c;,..t .. losses to the lQnantl ....h:l vlll bel 

dJ"'plaCIid in 200). Tho only obliqatlon tho City "av have it 

S 6~tU.1 i. applied is for follO\l1n9 tl'lOl nporlin'J r~qu1rO"OIntll. 


Ul~ SAn plego MuniciPAL Cod, Section 101.1002 •. pilContinulIoc. 0' 

A Mobil. HOD. Park 


~. 5...etion 101.1002 does no t apply 

MuniciplIl Codo S 101.1002 set~ out procedures to d15contlnua 
_ -.01;01 10 ho_ ~rk~ In ttlQ city . ThO City t!ou"ing Co",,1.~lon, In 

, 

.. 

http:utllJ.ul
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• 
t ,ccordanca wlth this section, hh1 out guidelines on relocation

i auiltanc. to be providod it n r.lQbllo hO::l1l park is discontinued. 

I (POliCY I 300.401). 


However, DS "ou I ... nXDnuly oKclud,d: 

{A,lnything to the contrary in thil lIo<:t100 or in ...ction 
, 101. 1002 notwithstllndinl,l. ~hl. lectlol'l and sact4.on 


10l-1002 shllll not IIpply to tho. .obileho::le pal."k loclloted 

in Mission Bay generally known as De An~iI!I Koblleho:lle 

Park. It is the lotentlon ot the City to dca l .... ith lIny 

discontinuance and reloclltion i ••ulls involved wIth Oe 

"0%11 Mobileho::lo Park by leparate ordin!lnce or resolution 

hec.use ot the unique conditions applicl!ble to the Do 

An~. Hobiloho~e Park. 


01890, Cal., Coda S 101.1001 (1993). 

Th. City haB tho powor to pro.ul9at. pollcloG r.9.rdin9 the 

_ulcontinu.nce at mobilo ho,"" parXIJ .... tthin lte bound.ries. It hae 

tha IX'",.r to t.llor such polici•• in .....y, it .(l•• tit. In this 


- CU., the City had good rellllon to tr.at De "nza dirferently. It 
' lipaciUcally round this n.cessary ~beeau.e of unique co:'ldH:iona 

flppliceblo~ to De Anza - le., th.t it i. located on a .ite wllere 

rasidenti.l uses lire prohibited, and therefor. continuing- the 

-.oblle ho_a p.rk on t!lat site beyond 2003 would be illeg",l. 


The City also has the .uthority to a~end the municipal code. 

The code aeetions discussed are .ubject to r.lodi ficlltion between now 

.11(12003. Additionally, tho lIoua1.ng COlamission po l icy h.s not been 

nviewod or approved by the City Council ot' the Housill9 ....uthority 

Qnd h thorefore 1I1so subj.ct to Ulondmcnt at /lny tl.e. 


8. 	 t:ven If liousing COIIJlis.lon policies were eppUed, the 
r.sid",nts would be eligible tor ~inil:l.l ber:eUts. 

,. 
llouslng COr.llliss i on Policy I 300 .4 01 flo t. out e re"ge ot c~t. 


for r elocating ;:labile hODeS. The ronqe 1s $3,000 to $15,000. In 

Cilll., where reloca tion i. not te•• ible, the owner ....ould rec.lve: 


Sevonty-five percent ot actual los. in velue to the 

disphlced pa rk reside:'!t, wil.h valuc detinod .11 the 

ditterence between the v_lue ot the =obile ho=e on lIite, 

l ••a any sale proceeds. On site v.lue .... ill be 

eatablished by averogln<J t he appraised voll,lc rrOIn 

appraisal. ""lIde by an epprals.r tor the hQ::18 oWller and an 

_ppr.l.~r tor the park ownar or 10Raeo, both of who~ will 

bu .alectod trom the City's lht ot cortifi(ld appraiS(lrs. 

If.xhiblt 1. l(b)(I)). 

http:lIoua1.ng
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The provision is vague as to how value is determi ned. It dMS 

not l:Iontion the Clme f r lllUe fr olll ....hieh the nobile hom.'lI valuo is 

dotarmined, o r whether tho value o r tha lo.so is included. Claa rl y 

thO provioion wa s not written to include si tulltions liko De Anlo, 

~'he I.'" Q the Villulltion at the l:Iobila hol'lo hilS been illlpllcted by an 

1::11111nont tax-lIIination of t ho leasehold. It would be illoqical to 

I.'u" Policy I 300. 401, which clari t ies II Municipal Cod_ ••ction 

Io hich spocUiclIlly excludes De A.nt.a, would be vrittsn to consider 

thO kinds of unique valuati on prabl.os this situation presents. 


In any ovent, i t is unlikely that the intent or the Housing • • 
:CG1'Itl lssion WIIS other than an atta"'pt to codify "r•••onable 
'roloclltion costs ." The residents a r e c l lli.ing the cit.y is Hable 
I f or t.he ( 1.111 sevent.y- five per cent. of thG vlllue of t.heir Debilo 
· hOlMS (given t.heir arqur.ent t.hat. the sale proceeds in 2003 are 
;Ukely to bo near zero). The COlts t.o the Cit.y under t.hi. 
jinterpr et.llt.ion wou ld almost ce rt.a inly be in e xceslI o( reasonable 
rlllocllt.ion cost.s and ther e f or e bring the City's p r ovi.ionl into 

j let Govern~ent. Code 65683 .7 CII) . "Local le"lslatlon in 
. let void. Conflicts e x iat it the 

, eontlt"lllIdicW, t & (Ci:1~~~~~~:~I ei the r .. 

policy I 300."'01 Exhibit 1 was promulgated " [ t lo provido 
c:onshtency in cVlI lu... ting the adequocy o f relocation plenl ..•. " 

. Read liS such, and applied t o situa t ions unliko De Anla, the 
IPolicy'a prov isions a r e in line with 65863.7 (e). In flet, .inc. 
the stat. s tatute provides no to do t erm ine reaaonable 
reloe<'lotion benefits under tho CitY ' 1I d. tinition Of 
U'nonable r elocation lly Municipal 
leg isll1 t ion shou Id, i t in hllrlllony 
with stat.e lew Mlli ty. 
~ cal. App. 
3d to require '. 
r e l oclI COlt a would •• 

~ inappropriate. 

It is also h:portant t o not.e that the Hou.lng c~:"hsion 

quid. lines are subject t o ~itication trorl ti ~e to tiM, and t ha t 

SUch guideUnes do not create any spaciHc rights in tanants In 

~oijilo hOllo pa rka. 


V .. 	 The City CAnnot Legally Kaka pAlocatlon Pay;;entl to aliidfiOt. 

WhO po Hot Quali fy All LoW In£onc. 


Artlcl. XVI, ••ction 6 ot the CAU t o rni a con.titution 

prohibita citl.s fr o= I'Iakl n9 g1fts o r public tunds. "It is wall 


,

•-" 
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settled that the prinary question to be consi~erod in doter~ining 

"'hother "n appropriation of public fundi is to be considored a girt 

is ",hother tho funds are to be used for a public or private 

porpose." Col. Ie"cher 's hss'n y. Boord or Trustees, 62 cal. I\pp. 

3d 249, 257 (1976). 


I
, 

. Providing relief for the 'noeds of the poor is a lc'gitlm"to 1,1$0
tof publiC; tundl. Providing r oli(!! for the needs of tho.e !o'ho a r e 


. r.ot poor i. not. The City has no paller to usc public fund s to bllil 

'out private pllrties froJ!. bad bllsin(!ss decisi ons . The stato 

I constitution does not al1011 it.. :In tact, it halO long boon said 


that even a mOrill obligatioll on the part of a pUblic entity is not 

legally f:urticion t t o justify 1I publi c benofit being cont-rred on 


' a privo.te party . ~ Ylterans' Wa lCou BOiJ.td v, Biley. 189 Cal. 

159, 170 (1922). Even it the city folt it ""auld be equitable to


I, provide assistance to De Anta residentl !o'ho do not qualify as 1010 

incoP8, it ""auld not be able t o do 10. 

Conclu!lion 

I 
1 since at least 1982, the r esidentll of 00 AntI! hove kno""n th(!y 

will be r equired to .ov~ ""hen tho ground 10\l.$e expires In 2003. 
Under none of the existing laws dJ scussod above is the City und er 
any obli9ation to p r ovide thew !o'ith relocotion assisttlnco ""han the 
lellse on their pbrk Qxpires . In f~ct, tho City C\l.nnot provide them 

with Guch bssistance bnd further cannot ollow the~ to rem.in on the 

propcrty after 2003 without both state action and a vote of the 

citi;tcnr. of Son Di(!qo. 


I 
,. 


I 

http:privo.te
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MEMORANDlIM OF LAW 

DATE: Ju!y II, 1991, 

TO: Jim Spons, Dirtttor, Rtll Esta1e Assets Department 

FROM: City Allomey 

SUBJECT: Dc An;. Mobile 11o~ Park - Rc.bcllion 

Pkasc see tlie all>tehtd Illl:nIorar.dum IIR~«:d by a ler,ll 
intern. J specifICAlly as ked the \e&~ 1 intern to provide me with 
"an objecti ve review." You will note thallhe intern prepared In 

e~tensive analysis of the relocation law issues .rA tollC\uded 
that the De AIWI rc1idenl5 a:t not cn:itlcd to Iny relocation 
IlIIyment fiom the Cily. I ./;!'te wilh the conelusior.s. 

• 
I wOilld recommend IhJI we share lhis memorandum wit ilthe 

attomeyfor the De Am.a residents as wdl IS the 'lIorr.cy for 
the D<: A.nz! le ssee. They wi!! limoS! certainly w;lnl to do their 
own legal analysis and, as I haY!: laid the atlorney rqllcsclUinC 
the tenants, inc h.u Iny legal basis what 5OCY!:r to support" 
po,ilion thai the Ci:y (5 kgatly oblitaled to make relocation 
payments, I would b<: pleased 10 rcvi~Y the mauer again. 

JOHN W. WIlT, Cit)' Atlomo), 
By 

H3rokl O. Vil~rhaug 
Ch\c r Deput)' Cit)' Auomey 

HOV:ps:1)I.7 
Alt~chme<ll 

M1,...94·S7 

TOP 


TOP 
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• 
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LUUG(. [)t1lA."€Y OfflClOF 	 CIVIL OIlIlSlON 
~NIU M tIOOHt 

1100 m:iI.D AVOIut. sum: 1100LfSLlf I GIMRD 	 THE CITY A TTORNEY 
SUSA1iM IIu,m M.>,I OIrGO.CAur~"1A 'lIOI-iIOO
CA(L D snACK CITYOt' SAN OIEOO lu£1'/tOSii! ('If! sn·slOl."'''....,<''••_'' 

I...;.; t''') m -n56Casey Gwinn 

01'11'110:-1 NUMBER 99.2 

DAn:: 	 July 15,1999 

SIJIIJrc r : 	 Applicability of 5:1./1. Diego Ch.lrter Se<:!;OIl 2]9 [0 POl1ions of 
De AnUl Hnrbor Rcson Leasehold 

nEQuEST£D UV: 	 William T. Griffilh, Director 

Real Estate A!SCt5 Dcplll'tmer.! 


• PRE PAREOUY, Prescilla Dugard, rkpuly City Anomey 

QUESTION I'RESErn '[D 

Do ttle hmit31ions on leases of pueblo lands cOtllaioc:d in S~ Diego Charter section 219 
preclude Ihe lease in exceu offiftcen years of portions of pueb!o loiS 1208 and 1798 gl1lntcd 10 

ihe Cily by the Stale in 19641 

SHORT ANSWER 

No. Because lots 1208 ilIld 1798 were previously conveyed 10 the Stile of C.hfomia, a:KI 
subsequer.t!y conveyed back 10 the City pursU3nl 10 8 &:11:11 in 1964. years after the ~doplion of 
Cha,lcr seclion 219. they are 1101 subject 10 the 1imit5 of lhe section. 5<:ct:on 219 Rpplie~ only 10 
thosc pueblo lOIS lh~1 were par. of the orillinal l'ueblo Lands irantlhal were $till CitY ..()W\ICd 

when the prcdcces$Olto Chanel section 219 wa5l!doplcd in 1909. Md which hRve remained in 
conlinuou5 C\ Iy OlVnmhip. 

• 
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UACKCROUili D 

TIle nrca in Mission Bay commOnly known as De AIWI II ru-bor RC50rt is cUlTcntly leased 
by the: City \0 De Anu lIarbor Resoru, LU'IIk AnzaJ. pursuant to a lease d~ted May 18, 195 I 
(aM subsequently amended). The 1eMw property inch:des portion~ of pueblQ lots 1208 nnd 1798 
[Il,e Lots) of the Pueblo Lftnds of S.m Diego, according to a map m:lde by James Pas.:oc in 
1&70.' At the lime oflile origilMllleasc between the Cily and Oi: Anza's predeCf:ssor in ;OII:I(:sl, 
II..: elly did 1101 OW" Ihe Lou~ Ihcy were a part of Stale park lli'1d leased 10 the City. In 1961, the 
Slale er nn~ed the LOI5I0 the Cily in trust as pa.1 of Mi$Sion Bay Sta~ Park oontingenll1pon Ihe 
execution of an ,agreemc:nt bctwttn the Cily and the State. In 1964, (he Ci1,. and the Stale entered 
inlo Ihl! Mission [lay SIGle PllIk Asreement and Granl o e Tmst effecting the crant. 

At. City Council hearing on Febr~ry I, 1999, the Council rccd~ed public testimony on 
the potential rcdc\"c!oplMnt orlhe Dc Annllarbor Resort . AllMttime, questions were r.ised 
abouttM City's ability to enter in:o MY long-term lease ortlle property, in light oftM pro~i.sioR5 
of Charter section 219, v.hich stntes Ih3t it precludes the lease of pueblo lands in clIcess of finem 
years. This opmion resol~'e$ lhe question of which orlhe orisinal pueblo lands are subjeclto the 
limitations contained in eh.mer section 219. 

ANALYSIS 

II is lol")' of Ibe I' lltbia L~nd~ 

On April 10, 1874, the City rccei~ed lillc to the PlIcblo I,aoos of58.'1 Diego 1$ $UCCeSSQr 
to the Me,iean p~blo of San Dieso (Ihe 1374 Palenl]. The allllChcd '"Pt.'Cb1o of San Dieto (A 
brief hislOl:y of Ihe legal status of the PlIcblo Lands of San Oiego)~ [the I'lochio Lands Hislory l ' 
provides. concise: report of lhe hislory of the pueblo land IllaIlIlO Ihe Cit)' and further descli~ 
pertinent events iellding 10 Ihe adoption of the currenl San OieiO Charter S«lion 219. 

'The map was filed in lhe Office of the Remtder ofS'1n Diti0 Counly, Novcmbef 14, 
192 1. and is known as Misccllaneous "'hp No. )6. ~t copy Ilta(:h«i as E><hibil "A" 

• 'Attached as Ellhibit "B," 1952 Cily AU'y MOL) 11. 



• 


• 


• 


William T. Griffith -)- luly IS, 1999 

I liSiory of Sail Diego Cha r ier SCClioll 2 1!) 

S;m Diego Chaner ~Iion 219 provides IS follows: 

No :I.,lc of Pueblo Lands owned by The Cily ors:!n Diego which 
;Ire Si lU:l1ed NOtIh orlh~ North Jiroc: of thc San Diego Ri~cr shllll 
evcr be: valid and binding UP(U1 said City unless such Slie ~hall 
have been fill! authorized by un ord inance duly passed by the 
Council alKlthcreaftcr ratifi ed by I h~ eleclol'1 ofThl! Ci lr of $!n 
Diego at any sp«iu\ or genclnl municipal elec tion. The City 
Manngcr 5h.1I Ju,,-c authority LO1c!Csc Pueblo Lands, PfO,-ided that 
any lease for /I term c)lceeding one ye:u sh.11 rIOt 1M: va'id unless 
first n~thori:zed by ordill:lJICC of the: CQulltil. No le~ 5hal1 be 
valid for. period of lime exce~ing firl~n y<:an. 

Section 219 was part of the Charter adopted by the Cily of San Dlcgo in 1931. The 
Pueblo Lands History demonstrates Ihal this charlel provision deri'<cs from a charter runendm.:nt 
adopted lam'~ry 12, 1909 [the 1909 Amendment]. The 1909 Amcnd:r.cn: was a response to Ihe 
coun's ruling in Amtf~. O/)'ol50n Diego, 101 Ca!. 390(1894), in which I~ City 10SII;II (" to 
e~rtajrl pueblo lots Ihrough I cbim of ad~$C poS5C$sion n.e coon's rulin& was bMcd upon Ihe 
City'S abilily to fn"ely alielL,te the land$. The 1909 Amendment was dcsil~ to prcvenl this 
from occurring IIgain. II reid 

so. (a) Thnl nil pueblo lands owned by the City of San Diego. lying 
and being situated lIonh of the IIMh line of the San Diego rh·er be, 
lind Ihe same an: heleby reserved from $,11<: until tho.: year 1930, 
prO\·idf rf. howel'tr, thaI at a.'y li me should il be dcsired \0 sell any 
pari or portion of such public Imds prior to Ihe year 1930, the $.llie 
lhereof may be aUlhorized by an ordinancc duly pa:.scd by Lbc 
Common Council and mlitied by the electors of the City of San 
Diego at any speci.1 or lencral municipal elcclion. The Common 
Council shallltvy annually. in addi tion to all Olher taxes provided 
for in this chan.:r, 2c on t.eh one hundred dollars valuation of 
propeny fOl the purpose ofimpro"ing 51lid p\leblo lands ~rcin 

reserved from SIIle. 

(b) The Common Council may provide for thc $.llic and co:weyar.tt 
or ]C:ISC of al/ miltr lands 10011" or huuiflrr ow",d /ly saiddry not 
dedicated or reserved for public usc; but all leases and s.ales shall 

http:co:weyar.tt
http:Amcnd:r.cn
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be made at public auction, un!c:u otherwise app:oved by ordinance 
after publication or notitt thereof for at 1e.lSe three (3) wee;;s. No 
lease shall be m~dc fOT II longer term than two year.. Cltcept by lin 

ordinance p.lssed by lin affirrmnivc: vote of two-third5 of the 
members of the Common Counci l (emphasis added). 

The readin!/. orthe ! 909 Amendment dcmOnslnllcs that the IIn'",j_ion wa~ inlPntlM In 
prevent snle of only those pueblo lands then in City ownership baRd upon the following facts, 
(1) the provision uses l:lnllU3gc in the il!·...'SCnt tense. Marc: resc:n,ed" and (2) subdivision (a) does 
ROt refer 10 pueblo lands "hereafter Ol,ned" as does subpil~ph (b). Decause this langl1:lgc was 
110\ inclUded in subp:u:lgrllph (a), staMlln.! princip~s oflegislatiw: imerpretalion lead 10 the 
conclusion thlll the $tttion "'as 1101 mt:ndcd to pl'Ole\;l pueblQ lands acquired after the: d~te of the 
provision 

In 1929. the pueblo I~nds IC$erYl1uon iuue was befoll: the \'Olel5 again in the fonn of a 
chaner amendmenl. The de5Cliplion ofproposilions 10 be voled UPOfl described Ihe [Iem as 
follows: 

Amend SlIb·sec!ion 43(a) of Seclion I, Chapler II, Anicle II of llle 
City Ch:u1er. This nmendmclll provides Ihatlhe Cily pueblo lands 
lyinS Mnh of llle SM DiellO river !.hall be reserved from sale unti l 
tile year 1940, instclld of the year 1930. as now provided. 

As 11 result of tile 1929 el«tiOf1, Ihe ch.ner section was amended 10 read.s follows: 

43 (a). Thal.1I pueblo l!IIlds owned by the ci ly ofSnn DieGO lying 
and being silualed nonh or lhe ocnll Iinc Orille San DieGO rivcr, 
be, and the s.arne nre hen:by reserved from SIl1c unlil the year 1940; 
provid~d, hau-fl,"flr, thnl at .ny t ime should it be des ired 10 leU any 
p;lrt or portion nr such pucblo IMds prior to the year 19·10, \ h~ sale 
thereof may be authorized by an ord inance du ly PJssed by the 
common council and rn lified by Ihe electors of the cil)' of San 
Diego al ony special or lIenernl municipal election; and{Jl"Ov/d,d. 
rur/her, Ihat if allUlY lime il should be desired 10 lellse any pan or 
ponion of stl,h public la.'His prior to the year 1940, the lezuin~ 
Ihereof may be authorized by an ordinanc:e duly passed by the 
conunon council;po\'idtd, thai no lease so authorized shall be for 
a longer period of, ime lhan fi ft een years. The ,ommon council 
shall levy, Mnu.,lly, in addi tion ' 0 all other taxes provided for in 

• 
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Ihis duncr, IWtl cenlS 0:) e3ch one hundred dollars vah13tion of 
propeny for the PUrpo~5 of improving said pueblo lands herein 
re~rvcd from sale. ((talics in original.) 

Thus. in 1929, the City tlddtd I 0 yellrs to 'he re:sniction on the ~,!c of pueblo lands north of the 
north line of the Son Diego ri"cr and added. reSlriction on the lease ofthosc same lands. 

In 19)1 , the City orSan Diego reformed i:self. losing the fhe member wmmon eourlCil 
and adopting I freehold chaner, containing tile CUlTCnl Sccrion 219. This $«lion is I vinu31 
restatement of the 1929nmcndmenl, wilhoutthe added langllD.ge allowing tu~tion for 
impro~ement or the pueblo I.nds and withoo, the 1940 expiration diue. 

133~d upon ,he review orthe legislative hisro:y orSe<:tion 219, as outlined abol'C, it is 
the City Attorney's opinion that merely having the designation "pueblo lot no. _non a pieec of 
pro~ny d~s not Bnswcr the quesrion of whether Chane! section 219 con:ro!s rhe City's 
di~position of thnt property. That dcsignation appears to be pan oflhe lega! dClCription Of3 101 

irres~ctivc of who owns the 101. Se<:t ion 2 19 applies only to pueblo Ilnd~ nonh of Ihe nonh liilC" 
oflhe Sun Oie80 river' that were part orthe 1874 Patent and still in City ownership when the 
1909 Amendment wa~ adopted to protect those lands, and which have remained in continuous 
City ownership since Ihwt t ime. Disposition ofany other City-ownecl pro~ny is deterrnincd by 
any limit"tiOflS eonto.incd ill the oligirlllt grnnt of ownership in that property. Be<:3USC thc City'S 
current o .... nership intcrest in the Lo ts is thro ugh the State grant acquired in 1964, disposi tiQn Qf 

. the Lots, inchldlng leas.e limitations, is controlled by the prQvisions ofChnptcr 142 Qft hc 
Sl~tutes of 1945, as 1II11ended by Chaptcr 1455 of the Statutes o f 19H (which provide fQr a fifty­
year limn on leases). 

This analysis isconsistcnl ....'th prior opinions and memoranda of this office relating to 
the dispoiillon of pucb~o lands.' To interpret the ptovision so broadly 11S to encOlllpass pueblo 
IMds regllfdless ofwhcn acquuod "',ould lead to the unintended tCSIJ.\t of subjectinG .ny propcny 

'Su nttached for referClICC 3 map sho ....';n.8 theeounc of tile Sa:! Diego RiI"Cr BS il w;:t.SlU 

the time of the adoption ofdlC original Charter prDl;"ision (EJUiibit "C'). Pueblo 101$ 1181"C been 
ovcrlo.id to show which lots he north of llle bounda.-y as pro"idcd in the Chaner. 

'Sft attached 1956 City AU')" Memorandum 10 the Mayor and Council (Exhibit "0"). 

This memorandum provides n thorough analysis ortlle then st ~tUS of ownership of various 

parcels in Mission Day, indudiog how tile City acquired the parcds. St!t a/so 1981 Op. City 

An'y 7 and 1976 City Au'y MOL 286. 


http:ovcrlo.id
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owned or Dcquired by the City north orthe north line of the San Diego River to the Section 219 
restrictions. 

CONCLUSION 

II i~ clcar from the hisl0ry orSan Diego Charter Se(lion 219 and the pueblo lands thaI lhe 
intent of lh~ charter provision as originally adopted was to preserve Ihe pu,ebto lands north 0 f the 
north line of the Snn Diego ri vcr then in Cily ownership. Current Chart:r section 219 merely 
lifted the time limit on the protection of those lands. Therefore, i1 is the Cily Anomey's opinion 
thaI the limitations of ChMter soclion 21911pply only to Iho:;o: of ~,e pueblo lands lying north of 

, 	the 110l1h iiIH: orthe San Diego rh'cr (ns depicted on Exhibit "C") granlerl to the City of Sen 
Diego as pm orlhe 1814 P31cnl that were in City owoership on Jaml:1/)' 12. 1909. Any property 
'Icquired by the Ci ty after tI'L1t date or south of the line depic ted on Exhibit "C" is subject only to 
thc restrictions and limitations of the applicable gmllt oftidc. 

Respectfully submitted, 

CO";:)~--

• CASEY GWINN 
Ci ty Attorney 

PD:lc:cdk(731.7x043) 
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CITY OF SA:" DIEGO ULEPIIO:<t (II ') lll-lIOO 

~"-~(II,)m4m

Casey GWiM 
an- ... " ....ty 

AECEIVf:D 

APRj\1[i\lQRANDUM OF LAW 2 1001 

Rcal Estate Assets Directo! 
I)ATE: MITch 28, 200 1 

TO; Williftm T. Griffith, Rea! Estate Assets Director 
n" 

- = FROM: Cily Anorney •" 
" ~ 

SUBJECT: Proposed Mission Bay 1-I 00cJ wilh -Pre-sold'" Resavltions 
~ 

~ 
~ 

" ~ , 
<~ 
O m 
"D

" w " m 
" :.---:::
" ~ " ~ -~ -' r>! 
"- .. 2 0 • .,

QUESTIONS PIU:S(NT£D · o ,
< ~ " ~ 

May the City, pursuant 10 both Sail Diego Chuler section 55 ;md restrictions on Ihe use of 
iideland.s (mS{ propc:lly. [ease dedicaled parkbnd in Mission Bay (0 pennillhe deve'opment ofa 
hotel \Ioilll pre-sold reservations? What , if any, additiorw.i restrictions would be n~eu.3ry for a 
hotel wilh pre-sold reservations to be pernuniblc? 

SOORT ANSWER 

Yes Consislent with lhe tideliUllls Il'\.ISt doctrine, and under Charter section 55,..the Cuy 
may luse dedicated p~rk1~nd in MIssion Bay for development ofl. hotel with pre.sold. 
reservations pro"ided that such ~ hotel is determined to be reasonably necessary to accommodate 
parI: visitor$, In addition, lnd to en$ure that access by the general public to the tidelands and 
dedicated pMkl1nd is maintained, we recommend that In Ippropriate polley be adopted which 
requiru. ( I) the 10lal number of uni" wilh p"' -sold .eserv.tl ions within "-fission B.a.y Park be 
limiled 10 eruu.e sufficient rooms are still available 10 lhe genera! pub!!c on I. first come, first 
sc:rved basis, (2) any unused units be made avail.tble to the gene",! public on I. d~;ly renla! basis; 
(3) contrllCIS ~rmilt;ns such use5 contain audit provisions penniuing the City to ~u dil the usc: and 
avai!abibty of the rooms consistent with Ihe pu rported and intended purpose and operation of the 
hotel, (4) contracts permiuins such U$CS include speci fic provisions to ensure the ()(CUPlnty of 
the units is transient in nature and no property rishlll are ronveyed for individl.ral uni ts; (S) the 5ale 
OfVI.C;llion credits pro,ides that the cred,1S e~pire with the ground lease, regardless ofl he d.,e of 
lemumtion, and (6) pre-sold rese rvations are limi ted to ooc+weck incrementS 
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" 
UACKGROUND 

We are in!"omed that tne City is currently in negotin ions with a developer for the 
rede\'elopmcnl ofdedicated City pMklnnd in M,nion Bay with a number of vi sitor-serving uses 
The devclopt1" has proposed two hotels on the site, one to include ~ "vncat lon club," ou tlined in 
the memonooum ~nached as Exhibit A The propo~ projttl is similar to a vacation time$Nire 
project, except thaI il would not include any oWllership ofindividual units, II is common in 
typical timeshare projects, Instead, vacationers WO\Ild purchase vaCcation credi ts Ind then make 
rcservaliOfis. just like II any olher (esort The vaClilion credit.s would give the v.CltiOlll'r I rilhl 10 

I reservation for one wed.: o f vacalion time each year for a 50-year period The proposed projec t 
WQUId provide for significant use by rnenlbr:n of the public and would make ur.reservcd unitS 
available 10 the generll public on a daily ba5is 'The proposed project is also on f,lIed tidelands 
held in trust by the City ....bjec t 10 restrictions impo5<!:d by the lidelands trust u overseen by Ihe 
Stale Unds Commission 

ANALVSIS 

I . 

THE PROPOSED USE IS CONSIS rENTWITH TH,E TIDELANDS TRUST. 

In 1996, thc State Attorney General issued an opinion approving the lease of fllle<! 
lideLtnds for COMtfUCtion of~ timeshare resort on the usumption that Ihe time$Nire had lhe 
following features: (I ) a vlcation-oriented develo pment witlt typical one-week OCQ.Jpancy by 100 
timeshare o'\ITlcr; (2) units nOt timely reserved by the owner could be rented on I nightly basis by 
the timeshare management complny; (J) OWtlefS' rights to OCQ.Jpy units wQuld lerm:nale wilh the 
ground lease; and (~) the reso rt would afford improved ICCess 10 the s.hoteline for use by the 
geneT..! public. 790p Cli Au'y Gen. In, 14 1 ( 1996). The AUorney General ~pproved the usc 
on tidelands because in cOnsidering the duration of occupancy and exclusivity ofownership, t~ e 
Attorney Genera! found the modem lill>C$ha:e to be more like I hotelrkan a rWdenl;~1 use, Id. al 

140 However, the Allomcy General also Sl.al~d thM in approving a spceilic Ule Ihe public Agency 
trustee (e.g, the City of San Diego) would have to assess "how much tideland property would be 
cornmiLled to the timeshare resort relat;ve 10 zdjaccnt public trust land" in order 10 properly 
determine the impairment of public trust lands by the Ule 

Hcre, because the vleationers lequire no real property interest in the unilS and Iherefore 

do nOI own or eonlfOllndividual units, the proposed project is even more like ~ hotel tha n the 


'Th. ""''''''rand~m does not 'I!<:hlll. an) info n".IIOtI rOlUdin. hlnO' f:lf in .d,·,n(\: ~ac~tiont<S "'tk 

cr«lns "ould <>t:C<! to 113l<~ fdenOltioJls. or bow lb. propel.. t ""ahl alTcCl \hi: lb'hty of nlCmbt<s of 1M CCIIC~ 

public 10 make: t.<Icndcd·stiOy r=.....uons 
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t:rneshare reSOfl analyzed by the Attorney General. With c:onlrol of the unitS rellinc:d in the CMy'S 
lenee, fIIther than roohJp\c individual owners, the CilY an better e:uurc: dllt urnserved units Ire 
made available to the gmeflll public H~, the ability to pureha,e fifty years ofone·,veek 
vaations at the hold in advance limits Ite avai~abihty ofroon1S to the aeneral public 
Theoretically, if III oCthe units in the Park were subject to pre·soId reservations Ind all of the 
vacat ioners used their vacalion time, there would be no units in the PArk IvailMlle to the genu 
public on I first corne, first served basis. To ensure the tfllns:ent OOCUplflCY is retained and thac an 
adequate number of rooms are IVlilable to the general public on I fir1l corne, f,rSI se~ buis, 
the: City Allorney recommends Ihl In appropriate pohcy be ldopted IhJt ensures. (I) the tOlal 
number of uni.! with pre-so!d reserv:uions within MISsion Day Parle is limited 10 ensure sufficient 
rooms arc still :wailable to the general public on a first come, first IoCrved buis, (2) Iny unused 
unitS Ire mlde available 10 Ihe general public on a d~ily renlal ba~s, IRd (J) conlraeU permitting 
such uses cont~in ludi. proYi~ons permi:ling the C,ty to auditlhe use aM IYlilability ortlle 
rooms to ensure consistency with Ihe pu!pOf1cd purpose.,ld re~ted operat ion of the holtl 
If Idopted, stich a policy ",ill help ensure Ihatthe use and operation or such hotels remains 
consistent wilh the tidelillds trust 

ll, 

T n E PIl.OPOSf; O USt; IS CONSISTENT WIT ll CnMf n ; 1l. S r.CT ION 55, 

Charter soclion SS provides that dedQtoo par1t land 

shall l10t be \Ised for any ""t plfk Ilndj reerution ,. purposes 
"'ithout s\lch changed use or purpose lllving been first luthoriu.d 
01" later ratified by a vote of two·thirds of tile qualified electors of 
the City voting .. In election for sudI purpose 

IA} prop"r parie \Ise is or.c tlul does IIOt inlerfere wilh the 
elljoymcnl by the gefltrll public ortlle parie for pirllind 
recreational purposes and;S cQlu;stent wilh.nd complementary to 
or eJ\h.l.rlces wch purpos!S 

19750p City AII'y 1)9, 140 

Hotel \ISCS have lona been upheld by the COUrtS as permissible park uses Harter v, San 
JOSt 141 Cal 659 (1~) &a o/so, Spires .. City 0/Los Angtlu, ISO Cal 64,66 (1906) 
(ree~gniLing the generalapploval ofho:els IS parie uses) The Cily Allomty has previOUsly 
ad\ised that. holel is pemlinible ill a dedicated public pllk. where the hotel is reuonabl)' 
dctcrmillCd to be needed to Iccommodate the IIOOds of park vi~!on, 1914 City All'), MOL 234 
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The City h~s approved leases for a number ofhotels on dedicated City parkland, including the 
Mission Bay Hilton, the Princess Resort, and the Dana Inn Residen:ial use, on Ihe Olher hand, is 
int0:l5is!e~ 1 with the dedbl ion of parkla nd for Ihe benefil of Ihe publi!;. See, e.g.. Crt/firll v. CII}, 
ofLos "ugeles, 78 Cal. App, 2d 796 (1974) (allowing residential use only AS a lemporary 
emerGency housing measure). 

The salienl fealure of hotel use that makes the use perrdssible on dedicated parklftnd ilthe 
Illinsiem nature of tile occupanty Transient occupancy does not create I real propeny interCSI 
which would include the rishllo exclude others. It continues to allow th.:: pu1dand 10 be av;!ilable 
for use by Inc general public and enllances Ihe generil pubhc's use by making t ransient lodging 
Ivailable for vhiton. As, e:~plained above, timeshare resons are typica lly a hybrid between a hotd 
and a restdenli.al usc. These facililies genmllly permit the "ownership" of unitS for transient 
occupancy periods Such a use ,,'ould I10t be consistent with ClI1If1er !.eetior! 55, however, Ihe 
vaClition club conctJlt proposed here does IIOt appeu to be inconsistent with thot purpose 
provided Ihalthe usc Of5UCh facilities does not become de [ICIO "ownership" by I rel~tive few 

TOWllrd thaI e!ICI, we recommend Ihal, in addi ti on to Ihe poli cy recommended ~bo\'e and 
the general fllldmg lhal such a hotel is determined 10 be reaso nably n~cessary 10 ~cconunodat e 
park visitors, I further policy be adopted "hich provides that any contract permitting Ihe 
described usc intludes speCific provisions 10 ensure that ( I) the occupallcy of the uni ts is 
transicnt in nature and 110 propef1y riglln are conve~d for individual unit s; (2) the sale o f 
vacation credilS should provide that the credits expire wilh the ground Ic~:;e, regardless of the 
date of termination, and (l) vacalion credn s.ales 5hould be limited to one-week increment5. 

CONCLUSION 

The project, lIS proposed, "ill not be incon5istent with the tidelands trust and Chaf1er 
section 55 if a hotd use in /l.1JWon Bay Park is re.uonably determined to be necess:lry 10 
accommodate Park visitors. In addition, in order tb ensure that the proposed use remains 
consistent with both the tide:ands tlUst and C"-arter section 55, we recommend that an approprintc 
policy be adopted ,\hich requires. ( I) the tota! number ofuniu wi th pre-sold reservations within 
~lJssion Day I'ftrk be limited to ensure wffkier.t rooms are still availJble 10 Ihe general public on a 
lirsl come, f,rst selved basis, (2) any uml:;ed units be made available to the general public on a 
dally re 'lla\ basis, (3) conlracts perrnining such uses contain aud,t provisions per-mi ll ing the City 
to audn Ihe IHe and avnilabilit), of the rooms consistent with the purponed Ind intended purpose 
and operation of the hOld, (4) contracts permilling .\IIch U$CS include sp:dflC pro~isions .10 ~~sure 
the occupancy of the l,nils is translCflt in Mlure and no proper1y rights are conveyed for LndlVldual 
units, (5) Ihe sale ofvacation credits provides Ihit the credits exp ire '\Ith th~ ground lease, 

• 
regardless orthe date of le rminalion. and (6) pre.sold reservations are hmlted 10 onc·weck 
increme.,ts. To the extent any of the land proposed for lease: tnC:udes lidela"lls, the use must also 
comply with the guideline~ prov ided by the AlI()mey General fOI liddands u~ 

http:restdenli.al
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This Me:r.orandum ofl..Jw is limited to ttle facts as represented to us, and is further 
limited 10 the provi$lon orttle dncribcd project within Miuion Bay Park. Any applicalioll orlhcS( 
prim;ip!~ to different projects or locations other llian Mission nay Park must be specifically 
J.n.alyzed. 

CASEY GWINN, Cily Attorney 

By ;1-M"-'-'u L...t 
Preso;ili. Dugud I J 
Deputy City AllomV' 

PO.h:: 
Attacho'neill 
co:: Marcil McLatchy 
ML.-200I-4 
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