CITY OF SAN DIEGO

REAL ESTATE ASSETS DEPARTMENT
1200 Third Avenue, Suite 1700
San Diego, CA 92101
Fax: (619) 236-7606

ADDENDUM B

Revised Proposal Deadline Date: July 11, 2014
at 4:00 p.m.

NTC PARK AQUATIC CENTER - BUILDING 619
LIBERTY STATION, SAN DIEGO, CA 92106

The following question was asked regarding Section 7. CITY’S Right to Terminate for Public
Convenience, of Exhibit “E” — Draft Concession Agreement:

Question: “Is this provision negotiable/not mandatory?”

Response: A termination provision is a mandatory provision pursuant to the Concession
Agreement Guidance for the National Park Service U. S. Department of the Interior (NPS).
The City has requested clarification from the NPS as to whether or not this provision is
negotiable and a response is outstanding.

Notwithstanding the response the City may receive from the NPS, the following changes to the
specifications are hereby made effective as though they were originally issued with the Request
for Proposals. Proposers are reminded that all previous requirements to this solicitation remain in
full force and effect.

1.  The Proposal deadline date has been changed to July 11, 2014.

2. Delete the Addendum A Request for Proposals cover page and replace with the attached
Addendum B Request for Proposals cover page. (NOTE: Addendum B has been noted and
Proposal Deadline date has been changed).

3. Delete the original pages 1 through 32 of Exhibit “E” — Draft Concession Agreement and replace
with the attached page 3 of 34 through page 34 of 34, Addendum B Exhibit “E” — Draft
Concession Agreement. (NOTE: Section 7. CITY’s Right to Terminate for Public
Convenience, and Section 23. Default and Remedies, have been changed).

CITY OF SAN DIEGO REAL ESTATE ASSETS DEPARTMENT

i :
Fow g0
Patti Phillips ) <
Proposal Coordinator

(619) 236-6766
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THE CITY OF SAN DIEGO

REQUEST FOR PROPOSALS
ADDENDUM B

NTC PARK AQUATIC CENTER - BUILDING 619

LIBERTY STATION, SAN DIEGO, CA 92106

PROPOSAL DEADLINE: 4:00 p.m. Friday
July 11, 2014

LOCATION: Real Estate Assets Department
170 Floor, Civic Center Plaza

1200 Third Avenue, Suite 1700

San Diego, CA 92101

CONTACT PERSON: Patti Phillips
TELEPHONE: (619) 236-6766
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This CONCESSION AGREEMENT (Agreement) is entered into by and between THE CITY OF
SAN DIEGO, a California municipal corporation (CITY) and ,a
[California corporation, limited liability corporation, nonprofit, etc.] (CONCESSIONAIRE) to
be effective upon execution by the parties and approval by the San Diego City Attorney
(Effective Date), but in no event effective prior to concurrence of this Agreement in writing by
the Secretary of Interior, as follows:

RECITALS

A. Whereas, the CITY owns certain land consisting of approxi
the CITY from the United States of America (USA), as s
VI, Naval Training Center San Diego (NTC) and deeded
(USA Deed) attached as Exhibit A.

ely 49 acres, obtained by
property, known as Parcel
ITY on July 6, 2001,

:+“The Prope y shall not be
sold, leased a331gned or otherw1se disposed of exce ‘another eligible governmental

disposition shall assure the contin
or public recreational purposes sub

tisfied that provision of additional services and facilities at the
Y’s best interest.

; = reasons set forth above, and in consideration of the mutual
covenants and agreeni hereinafter set forth, the CITY agrees to allow
CONCESSIONAIRE tv sign and construct the Aquatic Center (Project) and provide aquatic
center services and facilities (Services) hereinafter to be mentioned upon the Premises described
in Exhibit B attached hereto and incorporated herein by this reference and located at the NTC
site.

FOR VALUABLE CONSIDERATION, the sufficiency of which is acknowledged, the parties
agree as follows:

ADDENDUM B
June 13, 2014
Page 3 of 34



1. Premises. The Premises consists of 3.6 acres of land including a 19,650 square foot
building, commonly referred to as Building 619, at the NTC site, as described in Exhibit
B.

2. Scope of Work of the Project. The Project shall consist of those improvements described
in the Scope of Work as set forth in Exhibit C-1 and General Development Plan,
approved by the San Diego Park and Recreation Board on , 2002, as set
forth in Exhibit C-2.

3. Design and Construction of the Project. CONCESSIONA
construct, at its sole cost and expense, a complete and oper:
the purpose for which 1t was des1gned and in accordanc :

'agrees to design and
nal Project fully suited to
federal, state and local

CONCESSIONAIRE shall provide to CIT'
of the Project, a faithful performance bond
of the estimated design and construction costs of
may be in cash or may be a corporate surety bond o1

The bond shall insure that the co i r

“be performed‘ The bond
er security satisfactory to City.
ficed by CONCESSIONAIRE

CITY. This requ'
otherwise requ

maintain the Premises for the operation of the
e with this Agreement, the USA Deed, and the

yrograms, l1feguard 1nstruct10n kayak training, and scuba/ snorkel
aire may operate a snack bar. CONCESSIONAIRE shall not sell

general purpose child care or day care facility. CONCESSIONAIRE shall conduct its
operations continuously throughout the Term and shall keep the Premises open for
business as set forth in this Agreement except for approved, in advance by the CITY,
closures for remodeling, repair or renovation.

CONCESSIONAIRE shall serve the general public under the terms and conditions of this
Agreement. Written approval by the CITY and written concurrence by the Secretary of
the Interior or his/her delegated representative, the National Park Service (NPS), shall be
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required for other proposed use in conjunction with or in addition to the Services as
specified in this Agreement.

5. Conditions in USA DEED and Program of Utilization. This Agreement and the
obligations of the parties hereto are subject to the terms and conditions set forth in the
USA Deed and the current Program of Utilization which governs the use of the Premises.
CONCESSIONAIRE shall use the Premises in strict accordance with all terms and
conditions imposed by the USA as set forth in the USA Deed that pertain to the use of the
Premises including, but not limited to, the terms and conditions fegarding hazardous
materials, lead based paint, and asbestos contained in Conditions 9,10, 11, 12, 13, 17 and

18 of the USA Deed. In the event of any conflict between terms and condltlons of the

CONCESSIONAIRE acknowledges that the P
reversion to the USA in accordance with the U d in the event of a breach of

F for not adhering to the

the USA Deed.

Term. The term
nt Year" as used in this Agreement shall mean
‘on the first day of the calendar month

‘ONCESSIONAIRE shall have the option to extend this

sive terms of five (5) years (each the “Extended Term™), on
tions set forth herein except that the renewed Agreement shall
wal options. If CONCESSIONAIRE desires to extend this
IONAIRE shall provide to CITY written notice of its intention to

Agreement, “Term” means the Initial Term and any Extended Term.

7. CITY’S Right to Terminate for Public Convenience.

a. Right to Terminate. The CITY shall have an option to terminate this Agreement
for public convenience on the tenth (IOth) anmversary of the Effective Date and
once every five (5) years thereafter on the anniversary of the Effective Date
during the Term of this Agreement. The CITY may exercise its termination
option by written notice to CONCESSIONAIRE (Notice) specifying the effective
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termination date which shall in no event be less than two (2) years from the date
of the Notice.

b. Capital Cost Reimbursement. In the event CITY elects to exercise its
termination option as set forth in Section 7.a, above, CITY shall reimburse
CONCESSIONAIRE for the unamortized portion of CONCESSIONAIRE’s
capital expenditures (Expenditures) in accordance with the Scope of Work as
set forth in Exhibit C-1. These expenditures may include hard and soft costs
such as, but not limited to, labor, materials, architecture and engineering
costs, permits, licensing fees, equipment costs or rental fees, construction or
project management fees, and consultant’s fee enditures shall not

120 days from the
date of the Notlce, CONCESSIONAIRE ha prOVId CITY with an
ycumentation

1 have'”up to 60 days
ts sole discretion, the

(Expenditure Documents). CITY
additional information, and reject.
Documents. CITY shall reimbu

Effective Date. The concessmn payment
increases in the Consumer Price Index as

i. If concession payment adjustment is calculated using an index from a
different base year than 1982-84, which equaled a base figure of 100 for
the CPI, the base figure used shall first be converted under a formula
supplied by the Bureau of Labor Statistics or its successor.

ii. If the Department of Labor indices are no longer published, CITY in its
sole and absolute discretion may use another index deemed by CITY to be
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reasonably comparable to the CPI, which shall then constitute the CPI
under this Agreement.

iil. CITY s failure to deliver timely notice of any concession payment
adjustment shall not constitute a waiver by CITY of its rights hereunder.

CPI Adjustment Computation. Each year concession payment shall be calculated
as follows:

The “adjustment multiplier” shall be calculated by dividing the “current index” by

the “base index” as defined below:

The “current index™ shall be the average of the monthly indices most

of concession payment fos
The “base figure” is then

= NEW CONCESSION

] npaid amount. If the concession payment is
1-of fifteen (15) days, CONCESSIONAIRE shall pay an

(10%)], whi hereby mutually agreed by the parties to be appropriate to

\ »compensate ] Y for {oss resulting from the delinquency, includlng lost interest,

Time and Place of Payment. All payments to be paid by CONCESSIONAIRE

under this Agreement shall be made payable to the City Treasurer and be mailed
to:

San Diego City Treasurer

P.O. Box 129030

San Diego, California 92112-9030

or hand delivered to:
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The Office of the City Treasurer
Civic Center Plaza

1200 Third Avenue, First Floor
San Diego, California 92101

CITY may change the place of payment at any time upon thirty (30) days written notice
to CONCESSIONAIRE. Mailed payments shall be deemed paid upon the date the
payment is postmarked by the postal authorities. If postmarks are:| 1lleg1ble the payment
shall be deemed received only upon actual receipt. ~

9. Inspection of Records. CONCESSIONAIRE shall keep: itain accurate and
complete records and accounts in accordance with generally accepted accounting
principles consistently applied, showing all revenue derived from use of the Premises.
inspection at all reasonable times and sha
needed to file compliance reports to the S '
representative, NPS. Such records and accoun e available to'CITY at the

iego County after the expiration
or earlier termination of this Agr :
records and accounts and make t

10.

11. me
the Premises 1 Y’s reasonable satisfaction. "Competent management" shall mean
demonstrated ab 1ty in the management and operation of an aquatic center and related
activities in a ﬁscally responsible manner to serve the greatest number of members of the
community.

12.  CITY’S Consent, Discretion. Whenever required under this Agreement, CITY’s consent
or approval shall mean the written consent or approval of the San Diego Mayor or his or
her designee (“Mayor”). CITY s discretionary acts hereunder shall be made in the
Mayor’s discretion, unless otherwise legally required or expressly provided in this
Agreement.
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13.  Political Activities. CONCESSIONAIRE may make the Premises available for political
activities by contracted users on a non-discriminatory basis at standard and established
rates, terms, and conditions.

14.  Public Use. The general public shall have access to the Premises for the uses allowed
under this Agreement during CONCESSIONAIRE’s hours of operation and
CONCESSIONAIRE shall not impose membership requirements for use of the Premises
by the general public. A regular schedule of days and hours of ation shall be
established by CONCESSIONAIRE to best serve the public iiraccordance with the
Schedule of Days and Hours of Operation as set forth in E it F. Any changes to
CONCESSIONAIRE’s hours of operation shall be subjéet to the.prior written approval of

' ed at least annually

by CONCESSIONAIRE and CITY.

The general public shall not be wholly or perme
Premises. However CONCESSIONAIRE v ) ictions for the

Premises as authorized by this Agreg vle, staff offices for
CONCESSIONAIRE). r :

15. : iated th the use of the facilities on the Premises shall be

fees charged shall be reasonable, in the
) 1on by the general public and comparable

16.

signs, decorations;: arquees awnings, or similar devices or advertlsmg on the Premises,
without CITY siprior written consent. If any such unauthorized item is found on the
Premises, CONCESSIONAIRE shall remove the item at its expense within twenty-four
(24) hours notice by CITY, or CITY may thereafter remove the item at
CONCESSIONAIRE’s cost.

17.  CITY Use. The Premises shall be available to CITY for civic events and special
programs, free of charge, except where CONCESSIONAIRE has scheduled events or
programs. After every CITY use, CITY shall leave the Premises in the same condition
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18.

19.

20.

21.

found, and CONCESSIONAIRE shall not be required to incur any additional costs by
reason of CITY use.

CONCESSIONAIRE acknowledges and agrees that the Premises may be used as an
emergency shelter, free of charge, immediately upon notice by CITY.

Holdover. Any holding over by CONCESSIONAIRE after the expiration or earlier
termination of this Agreement shall not be considered a renewal or extension of this
Agreement. CONCESSIONAIRE’s occupancy of the Premises.after the expiration or
earlier termination of this Agreement shall constitute a mont onth tenancy at will,
and all other terms and conditions of this Agreement sha inue in full force and

determined by an appraisal prepared by the CITY”
(READ).

Surrender of Premises. Upon the expirati

and clear of all liens and encumbrances, and in as good:or better condition‘as the
Premises wete in at the Effective Date, except normal wear and tear. Prior to surrender
of the Premises and in the City’s’di SK
moveable trade fixtures and pers

s or any part thereof, or any right or privilege
other person, except employees, agents, and guests of
supy the Premises or any part thereof, w1thout the prior

CITY, termin: s Agreement or may result in possible reversion by the USA.

"Assignment" for the purposes of this clause shall include any transfer of any ownership
interest in this Agreement by CONCESSIONAIRE or by any partners, principals, or
stockholders, as the case may be, from the original CONCESSIONAIRE, its general

partners, or principals.

Approval of any subconcession shall be conditioned upon the subconcessionaire agreeing
in writing that it will assume the rights and obligations thereby subconcession and that it
will keep and perform all covenants, conditions, and provisions of this Agreement which
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22.

23.

are applicable to the rights acquired. The CITY may require, as a condition to approval of
any subconcession of the majority portion of the Premises, that this Agreement or the
requested subconcession otherwise be revised to comply with standard CITY agreement
requirements that are then current. The CITY may also require, as a condition to approval
of any subconcession of a commercial nature (e.g., food vending or telecommunications
installations), that CONCESSIONAIRE pay CITY fair market rents for the uses.
Pursuant to City Charter section 225, the CITY must review and approve every person or
entity which will have an interest in this Agreement as a subconcessionaire.

Encumbrance and Liens. CONCESSIONAIRE shall keep th  Premises free from all
encumbrances and liens of any nature which arise out of o in any manner directly or
indirectly connected with this Agreement or CONCESSI ’S occupancy, use,
development or maintenance of the Premises. CONC SSION shall protect,

encumbrances and/or liens, and from and against any clalm 11ab111ty,
including without limitation all attorney fees, 1

Premises, including without limitation CO
contractor or subcontractor hired by CONCESSI
referred to in section 3181 of the California Civil C
thereof.

itation, reasonable attorney fees. If
s, alterations, or repairs to be made to the
gainst the property, CONCESSIONAIRE

n;, and within thirty (30) days after the filing
cord a valid release of the lien; or (b) file with
ity acceptable to CITY sufficient to pay in full all

f under the lien.

are grot ds for immediate termination, in the event that:

i. CONCESSIONAIRE shall default in the performance or fulfillment of any
convenant or condition required by this Agreement to be performed or
fulfilled by CONCESSIONAIRE, including any covenant or condition in
CONCESSIONAIRE’s Operating Plan and shall fail to cure the default
within thirty (30) days following written notice from CITY; or if any
default is not curable within thirty (30) days, and CONCESSIONAIRE
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shall fail to commence to cure the default(s) within said thirty (30) day
period and diligently pursue cure to completion;

il. CONCESSIONAIRE shall voluntarily file or have involuntarily filed
against it any petition under bankruptcy or insolvency act or law; or

iii. CONCESSIONAIRE shall make a general assignment for the benefit of
creditors;

then CITY may, at its option, without further notice o demand upon

46 2

subsectlon above is not curable A

default 1f CONCES SIONAIRE 1mmed1a e
diligently pursues cure to completion.

[{P 1]

tandlng subsection “a

d upon CONCESSIONAIRE or upon any
gh CONCESSIONAIRE, terminate this Agreement:

cement and abandons the Premises, this Agreement shall
rce and effect for so long as CITY does not terminate this
| CITY may enforce all its rights and remedies under this

due, plus damages. For purposes of this subsection, the following do not
constitute a termination of CONCESSIONAIRE’s right to possession or

operation:
i. Acts by CITY of maintenance, preservation, or efforts to negotiate a new
Agreement.
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24.

25.

ii. The appointment of a receiver upon initiative of CITY to protect CITY’s
interest under this Agreement.

d. No Reimbursement for Expenditures. Notwithstanding anything to the
contrary in this Agreement, CONCESSIONAIRE shall not be entitled to any
reimbursement for Expenditures as set forth in Section 7, above, or any other
costs or liabilities as a result of termination of this Agreement pursuant to
this Section 23.

Indemnification & Hold Harmless. CONCESSIONAIRE shallprotect, defend,
indemnify, and hold CITY and its elected officials, offic ployees, representatives,
and agents harmless from and against any and all cla1 or liability established

CONCESSIONAIRE’s acts or omissions i
Agreement or Wlth CONCES SIONAIRE C
obus materialsy and all
cluding without limitation
attorney fees and costs; provided CE SIONAIRE's duty to indemnify
and hold CITY harmless shall no lia

negligence or willful misconduct o

emises ate taken by Eminent Domain, this Agreement shall
SS&IONAIRE is required to vacate the Premises and all

Domain renders, he remainder thereof unusable for CONCESSIONAIRE’s business, in
the reasonable judgment of CONCESSIONAIRE, CONCESSIONAIRE may terminate
this Agreement by written notice given to CITY not more than thirty (30) days after
CITY gives CONCESSIONAIRE written notice of the taking, and such termination shall
be effective as of the date when CONCESSIONAIRE is required to vacate the portion of
the Premises taken. If this Agreement is terminated, all concession payment shall be paid
to the date of termination. Whenever any portion of the Premises is taken by Eminent
Domain and this Agreement is not terminated, the CITY, at its expense, shall proceed
with all reasonable dispatch to restore, to the extent of available proceeds and to the
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26.

extent it is reasonably prudent to do so, the remainder of the Premises to the condition
they were in immediately prior to such taking, and CONCESSIONAIRE, at its expense,
shall proceed with all reasonable dispatch to restore its personal property and all
improvements made by it to the Premises to the same condition they were in immediately
prior to such taking. Concession payment payable hereunder shall be reduced from the
date CONCESSIONAIRE is required to partially vacate the Premises.

Except as otherwise provided below, CITY reserves all right to the entire damage award
or payment for any taking by Eminent Domain, and CONCESSIONAIRE waives all
nyinterest it may have,
NCESSIONAIRE hereby
w have or hereafter

er instruments of

shall have the right to claim from the condem ing authonty all comp n that may be
recoverable by CONCESSIONAIRE on acco
CONCESSIONAIRE in moving CONCES!
fixtures and equipment and the cost of restoring't
made by it to the Premises.

Insurance. CONCESSIONAIRE ¢
and relevant endorsements for:

at least One Million Dollars ($1,000,000) per
rance shall cover liability arising out of any vehicle
“and non-owned vehicles) operated in performing any
this Agreement. Coverage shall be written on ISO form
, or a substitute form providing equivalent liability coverage;

®3)

Million Dollars ($1,000,000); and

4) Causes of Loss - Special Form Property Insurance on all of
CONCESSIONAIRE’s insurable property related to this Agreement or the
Premises in an amount to cover 100 percent (100%) of the replacement cost.
CONCESSIONAIRE shall deliver to CITY a certificate of such insurance.
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Additional Insureds. Pursuant to a separate endorsement [CG2010 (11/85) or
equivalent form], “The City of San Diego, its elected officials, officers,
employees, representatives, and agents” shall be named as additional insureds in
all policies.

Primary & Non-Contributory. Insurance policies shall be endorsed such that the
coverage is primary and non-contributory to any coverage carried or maintained
by CITY.

Qualified Insurer(s). All insurance required by the
be provided by insurers licensed to do business i
are rated at least "A-, VI" by the current AM B

s of this Agreement must
tate of California which
Guide and which are

Continuity of Coverage.
the Term, except "course o

CONCE SSIONAIRE thirty (30) days prior written notice. CONCESSIONAIRE
shall also obtain any additional insurance required by CITY for new
improvements, changed circumstances, or CITY s reasonable re-evaluation of risk
levels related to this Agreement or the Premises.

Accident Reports. CONCESSIONAIRE shall immediately report to the CITY
any accident causing property damage or injury to persons and related to this
Agreement or the Premises. Such report shall contain the names and addresses of
the involved parties, a statement of the circumstances, the date and hour of the
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accident, the names and addresses of any witnesses, and other pertinent
information.

h. Failure to Comply. If CONCESSIONAIRE fails or refuses to take out and
maintain the required insurance or fails to provide the proof of coverage, CITY
has the right to obtain the insurance. CONCESSIONAIRE shall reimburse CITY
for the premiums paid with interest at the maximum allowable legal rate then in
effect in California. CITY shall give notice of the payment of premiums within
thirty (30) days of payment stating the amount paid, names of the insurer(s), and
rate of interest. The reimbursement and interest shall be paidby
CONCESSIONAIRE on the first (1st) day of the | following the notice of
payment by CITY. Notwithstanding any other f this Agreement to the
contrary, if CONCESSIONAIRE fails or refus: to obtain or maintain insurance
as required by this Agreement, or fails to p ‘

Agreement after five (5) business
CONCESSIONAIRE. Upon such-
immediately cease its use of the Premi

mence and diligently pursue
accordance with Section 19,

¢ d observation necessary to satisfy itself of the condition of the
Premises. ] )SSIONAIRE agrees it is relying solely on its independent inspection,
tests, investigati ns and observations in entering into this Agreement
CONCESSIONAIRE further acknowledges that the Premises are in the condition called
for by this Agreement, that CITY has performed all work, if any, related to the Premises
and required by this Agreement, and that CONCESSIONAIRE shall hold CITY harmless
for any defects, whether apparent or latent, in the Premises, including without limitation
the presence of any hazardous substances.

tests, inves

30.  Entry and Inspection. CONCESSIONAIRE may quietly enjoy the Premises, free from
unreasonable interference by CITY, except as reasonably required in emergency
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situations as determined in CITY’s sole discretion. During such an emergency, CITY
may at all times enter and inspect the Premises and the operations conducted on the
Premises. For all non-emergency situations, CITY and/or the Secretary of Interior’s
designated representative, NPS, may at any and all reasonable times enter and inspect the
Premises and the operations conducted on the Premises. In the event that entry or
inspection by CITY discloses that the Premises are not in a decent, safe, healthy, and
sanitary condition, CITY shall have the right, but not the obligation, after ten (10) days
written notice to CONCESSIONAIRE, to have any necessary maintenance work done at
the expense of CONCESSIONAIRE, and CONCESSIONAIRE hereby agrees to pay
promptly any and all costs incurred by CITY in having the negessary maintenance work
done, in order to keep the Premises in a decent, safe, healthiy.;and sanitary condition.
Further, if at any time CITY determines that the Premise in a decent, safe,
healthy, and sanitary condition, CITY may at its sole 6 ion with additional notice,
bond to assure

bond shall be in an amount adequate in th
condition. CONCESSIONAIRE shall pay ,
section shall not create any obligations on CITY:
Agreement imposed on CITY.

51gn alterat1ons to approved 1mprovements structures, or
on the Premises without prior Wr1tten approval by CITY

installation charge in connection with operatlon of the Premises. All such service utilities
shall be installed underground.

34.  Taxes. Subject to the provisions of Article XIII, section 3(d) of the California
Constitution and section 202.2 of the California Revenue and Taxation Code,
CONCESSIONAIRE shall pay, before delinquency, all taxes, assessments, and fees
assessed or levied upon CONCESSIONAIRE or the Premises, including the land, any
buildings, structures, machines, equipment, appliances, or other improvements or
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35.

36.

37.

property of any nature whatsoever erected, installed, or maintained by
CONCESSIONAIRE or levied by reason of the business or other CONCESSIONAIRE
activities related to the Premises, including without limitation licenses and

permits. CONCESSIONAIRE acknowledges that this Agreement may create a
possessory interest subject to property taxation, and that CONCESSIONAIRE may be
subject to the payment of taxes levied on CONCESSIONAIRE’s interest, and that
CONCESSIONAIRE shall pay all possessory interest taxes. CONCESSIONAIRE’s
payment of taxes, fees, and assessments shall not reduce any concession payment due the
CITY. CITY shall not assume any responsibility for any taxes tsoever resulting from
CONCESSIONAIRE's possession, use, or occupancy of the

Ownership of Improvements and Personal Property.

a. Improvements. Any and all improveme
1nstallat10ns or additions to the Premis

b. Personal Property. CONCESSIONAIRE s
owned machines, applianés i
items of personal propert

move CONCES SIONAIRE-
rade ﬁxtures), and other

! Any such items which
e with this subsection b., shall

1ding the foregoing, if CONCESSIONAIRE
onal property used in its operations on the

ion or termination of this Agreement, CITY shall have the
hase such personal property.

p rty shall be excused from performmg the act for a period equal to
revention or delay ThlS provision shall not apply to obhgatlons to pay

within five (5) éalenda;r days after the beginning of any claimed delay.

Hazardous Substances. CONCESSIONAIRE shall not allow the illegal installation,
storage, utilization, generation, sale or release of Hazardous Substances or otherwise
regulated substances in, on, under, or from the Premises. CONCESSIONAIRE and
CONCESSIONAIRE’S agents and contractors shall not install, store, utilize, generate or
sell any Hazardous Substance on the Premises without CITY” prior written consent.
CONCESSIONAIRE shall, prior to initiating any design, construction, use or operations,
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obtain

all required permits from applicable regulatory agencies, including without

limitation the San Diego County Department of Environmental Health, local fire
agencies, the San Diego County Department of Weights and Measures, the San Diego
County Air Pollution Control District, and the San Diego Regional Water Quality Control

Board.

includ

Installing, utilizing, storing, or any other presence of a Hazardous Substance
es boxes, bags, bottles, drums, cylinders, above or below ground tanks, equipment

with tanks, or any other type of container, equipment or device which holds or

incorp

a.

orates a Hazardous Substance or hazardous waste.

Ihinclude without

g, emptying,
erwise disposing of

Release. For all purposes of this Agreement, a “releas
limitation any spilling, leaking, pumping, pouring,
discharging, injecting, escaping, leeching, dumping, or
hazardous substances.

Hazardous Substance. For all purposes.of this Agreement, “Haz:
shall mean any substance listed by the Environmental Protection
State of California as a hazardous substan
substances and their chemical constitue

dous Substance”

Remediation. If CONCES:
development, maintenance ot

’s agent shall remove all Hazardous Substances in any type
_or device from the Premises immediately upon or prior to

Indemnity. CONCESSIONAIRE shall protect, defend, indemnify, and hold
CITY harmless from any and all claims, costs, and expenses related to
environmental liabilities resulting from CONCESSIONAIRE’s construction,
occupancy, use, development, maintenance or restoration of the Premises,
including without limiteation: (i) costs of environmental assessments; (ii) costs of
regulatory remediation oversight; (iii) costs of remediation and removal; (iv) any
necessary CITY response costs; (v) all fines, penalties or fees assessed by any
regulatory agency; (vi) damages for injury to natural resources,
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CONCESSIONAIRE's officers, employees, invitees, guests, agents or
contractors, or the public, and (vii) all costs of any health assessments or health
effect studies.

f.  Notice of Release. If CONCESSIONAIRE knows or has reasonable cause to
believe that a Hazardous Substance has been released on, from or beneath the
Premises, CONCESSIONAIRE shall immediately notify CITY and any
appropriate regulatory or reporting agency pursuant to California Code of
Regulations Title 19 and any other applicable laws or regulations.
CONCESSIONAIRE shall deliver a written report theteof to«CITY within three
(3) days after receipt of the knowledge or cause fi ef and submit any required
written reports to regulatory or reporting agencies ired by regulation or
law. If CONCESSIONAIRE knows or has reasgnable cause to believe that such

i i i : ial da to public health

danger. CONCESSIONAIRE sha
violation, notice to comply, or not
environmental actions or private suits

trlcted»re -use of the Premlses then the env1ronmental assessment
scussion of such substances with recommendations for

se la S or statutes, and estimates of the cost of such remediation or
- CONCESSIONAIRE shall cause, or if CONCESSIONAIRE fails to do
a reasonable period of time, as determined by CITY in its sole

d1scret1on then CITY may cause, the remediation and/or removal recommended
in the environmental assessment such that UNRESTRICTED REUSE OF THE
Premises and compliance with environmental laws and regulations are achieved,
and CONCESSIONAIRE shall pay all costs and expenses therefore.

38.  Asbestos Disclosure. Portions of the structural components of the Premises may contain
asbestos. If so, CONCESSIONAIRE acknowledges having received notice from CITY of
the presence of asbestos in accordance with Health and Safety Code section 25915.
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39.

40.

41.

42.

CONCESSIONAIRE shall disclose the existence of asbestos on the Premises, as required
by Health and Safety Code section 25915. CONCESSIONAIRE shall indemnify and hold
CITY harmless from any loss or claim which may result from the existence of asbestos
on the Premises.

Asbestos. Asbestos removal, management, or containment shall be conducted in
accordance with all applicable laws and as approved by CITY. CITY reserves the right to
inspect any improvements, alterations, or repairs to the Premises made by
CONCESSIONAIRE. CITY may, at its discretion, station supervisory personnel at the
work site to ensure that CONCESSIONAIRE's obligations under this section are fulfilled.
Each party shall coordinate with the other regarding any vement, alteration, or
repair, and, except in the event of an emergency, the pari ponsible for such work shall
provide written notice to the other party at least fifteer _prior to commencing the
work. — ‘

Notices. Any notice required or permitted tg;
writing and may be served personally or by [
addressed as follows:

If to CONCESSIONAIRE:

If to CITY:

ONCESSIONAIRE shall at its sole cost and expense comply
deral rules, regulations, and laws, and all direction by
ch now or hereafter pertain to CONCESSIONAIRE’s

RE shall comply with any and all notices issued by CITY under the
authority of any law, statute, ordinance, or regulation.

No Discrimination. CONCESSIONAIRE shall not discriminate in any manner against
any person or persons on account of race, color, religion, gender, sexual orientation,
medical status, national origin, age, marital status, or physical disability in
CONCESSIONAIRE's use of the Premises, including but not limited to the providing of
goods, services, facilities, privileges, advantages, and accommodations, and the obtaining
and holding of employment. CONCESSIONAIRE shall not discriminate in accordance
with Conditions 5 and 7 of the USA Deed.
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43.

44,

Additionally, CONCESSIONAIRE shall not discriminate on the basis of race, gender,
religion, national origin, ethnicity, sexual orientation, age, or disability in the solicitation,
selection, hiring or treatment of consultants, contractors, subcontractors, vendors or
suppliers. CONCESSIONAIRE shall provide equal opportunity for contractors,
subcontractors to participate in contracting and subcontracting opportunities.
CONCESSIONAIRE understands and agrees that violation of this clause shall be

considered a material breach of this Agreement and may result in Agreement termination,

debarment, and other sanctions. This language shall be in contracts between the
CONCESSIONAIRE and any consultants, contractors, subcontractor s vendors and
suppliers.

Local Business and Employment. CONCESSIONAIRE!
to promote employment and business opportunities for:
CITY contracts. CONCESSIONAIRE will, to the, '

ledges that CITY seeks

Drug-free Workplace. CONCESSIONAIRE shall ¢ ly w1th San Dlego City Council
Policy 100-17. “DRUG-FREE Wi 'by San Diego Resolution R-
277952 and fully incorporated ints ference.

CONCES SIONAIRE shall ensure th

programs; and

(4) Penalties that may be imposed upon employees for drug abuse violations.

45. Compliance with CITY'S Equal Employment Opportunity Contracting Program.
CONCESSIONAIRE acknowledges and agrees that it is aware of, and will comply with,
City Council Ordinance No. 18173 (San Diego Municipal Code sections 22.2701 through
22.2708, as amended), EQUAL EMPLOYMENT OPPORTUNITY OUTREACH
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PROGRAM, a copy of which is on file in the Office of the City Clerk and by this
reference is incorporated herein. CONCESSIONAIRE shall ensure that its contractors
comply with CITY’s Equal Opportunity Contracting Program. Nothing in this section

shall be interpreted to hold CONCESSIONAIRE liable for any discriminatory practice of
its contractors.

46.  CITY Employee Participation Policy. Pursuant to City Council Policy 300-11, CITY, at
its sole discretion, may unilaterally and immediately terminate the Agreement if
CONCESSIONAIRE employs an individual who, within the.twelve«(12) months
immediately preceding employment, did in his or her capagify. as a CITY officer or

47.

the rights of people with disabilities:
not necessarily be limited to the foll

sability may be excluded on the basis of
tlon in, or be denied the benefits of, services, programs, or

IRE shall post a statement addressing the requirements of the
ent place at the work site.

d. jired by law, any improvements made to the Premises by

CONCES SIONAIRE shall comply with municipal, state and federal disabled

access requlrements by bringing up to code and making accessible any areas of

the Premises which deny access to disabled persons. All improvements and
alterations shall be at the sole cost of CONCESSIONAIRE.

i. CONCESSIONAIRE shall include language in each subagreement which
indicates the subConcessionaire’s agreement to abide by the foregoing
provisions. CONCESSIONAIRE and subConcessionaires shall be
individually responsible for their own ADA employment programs.

ADDENDUM B
June 13, 2014
Page 23 of 34

2



ii. CONCESSIONAIRE understands that failure to comply with the above
requirements and/or submitting false information in response to these
requirements shall constitute a default under this Agreement.

48.  Prevailing Wage Rates. Prevailing wage rates apply to this Agreement.

REQUIREMENTS FOR CONTRACTS SUBJECT TO STATE PREVAILING WAGE
REQUIREMENTS.

ns 1770, et seq., as
ns:(DIR) has determined
>*Rate) in accordance with

‘to be performed.
Y’s Purchasing
ity Contractmg (EOOC) Of ron-line

. all posta
¢opies available to any

In accordance with California Labor Code (Labor Code)
amended, the Director of the Department of Industmal i
the general prevailing rate of per diem wages (Prevaili
the standards set forth in sections for the locality i
CONCESSIONAIRE may review the Prevail
and Contracting Department or Equal Op
at http://www.dir.ca.gov/dlst/statistics_resear
copy of the Prevailing Wage Rate at each job si
interested party on request.

Pursuant to Labor Code sections 1
all subcontractors shall pay not les
employed by them in the execution
subcontractor shall ¢

Transportation p
dates If th

date and shall apply to this Agreement in the same manner as if
aid publication. If the predetermined wage rate refers to one or

, pply to this Agreement on the date followmg the exp1rat10n date of the
previous wage tate. If the last of such predetermined wage rates expires during the life of
this Agreement, such wage rate shall apply to the balance of the contract.

The successful bidder intending to use a craft or classification not shown on the
prevailing rate determinations may be required to pay the rate of the craft or classification
most closely related to it.
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49.

50.

CONCESSIONAIRE and subcontractors must comply with Labor Code section 1776 by
keeping accurate payroll records that show the name, address, social security number,
work classification, straight time, and overtime hours worked each day and week by each
worker, and the actual per diem wages paid to each worker employed by
CONCESSIONAIRE or subcontractor in connection with the public works project. Each
payroll record shall contain or be verified by a written declaration signed by
CONCESSIONAIRE or subcontractor under penalty of petjury that states that: 1) the
information contained in the payroll record is true and correct; and 2)
CONCESSIONAIRE or subcontractor has complied with the requirements of Labor Code
sections 1771, 1811, and 1815 for any work performed by hisior her:employees on the

labor compliance program. CONCESSIONAIRE shall'b
with these provisions by its subcontractors. CITY i
payroll records are delinquent or deemed inadgguate by CITY or anot
entity, or when it is established after investig:
entity that underpayment has occurred.

10ns 1777 5,1777. 6 and 1777.7
s.and subcontractors performing

ith San Diego Municipal Code

of City-owned property to offer
with quu es and employees with domestic

y that it will maintain such equal benefits

of this Agreement. CONCESSIONAIRE shall comply with San
hapter 4, Article 3, Division 3: Storm Water Management and

those terms efined by the Storm Water Code (collectively, “Prevention Plan’ ) and as
approved by CITY under its Storm Water Management Program. Within the first thirty
(30) days of the Term, CONCESSIONAIRE shall submit a Prevention Plan satisfactory
to CITY that will control any “Pollutants,” as defined by the Storm Water Code,
discharged from the Premises. CITY may review the Prevention Plan periodically.
Within thirty (30) days after written notice from CITY requesting an update of the
Prevention Plan, CONCESSIONAIRE shall submit an updated Prevention Plan to
CITY s satisfaction. CONCESSIONAIRE shall implement all changes to the Prevention
Plan as required by CITY and to ensure compliance with all applicable laws, ordinances,
and regulations. CONCESSIONAIRE shall inform its employees, contractors,
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subcontractors, agents and vendors of the Prevention Plan and ensure their compliance
therewith. CONCESSIONAIRE shall at all times keep and maintain Best Management
Practices required by the Prevention Plan in a manner which controls and prevents
discharge of Pollutants to the Maximum Extent Practicable. CONCESSIONAIRE
understands and agrees that storm water pollution prevention requirements may change
from time to time by regulation of the San Diego Regional Water Quality Control Board,
and CONCESSIONAIRE expressly agrees that it will at its sole cost and expense
maintain compliance with applicable regulations notwithstanding any change in law
relating to storm water management.

51.  Cumulative Remedies. CITY’s rights and remedies under this Agreement are cumulative
and shall not limit or otherwise waive or deny any of €ITY’s rights or remedies at law or
in equity.

52.  Survival. Any obligation which accrues un
termination shall survive such expiration .

r this Agreement prior to its expiration or

ninatio

ompfised of more than one
h of them, shall be jointly and

53.  Joint and Several Liability. If CONCESSIONAIRE
person or legal entity, such persons and entities, and e:

under this Agreement.

54.  No Affiliation. Nothing contained in thi
create a partnership;ijot

55. itutes the entire agreement between the parties

nt and CONCESSIONAIRE’s occupancy, use,

56.

void, or unenforceable by a court of competent jurisdiction, the remaining provisions
shall remain in'full force and effect.

57.  Governmental Approvals. By entering into this Agreement, neither CITY nor CITY’s
City Council is obligating itself to any governmental agent, board, commission, or
agency with regard to any other discretionary action relating to CONCESSIONAIRE’s
occupancy, use, development, or maintenance of the Premises. Discretionary action
includes but is not limited to re-zonings, variances, environmental clearances, or any
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other governmental approvals which may be required for CONCESSIONAIRE’s
occupancy, use, development, or maintenance of the Premises.

58.  Standard of Employees. CONCESSIONAIRE and its employees shall at all times
conduct themselves and the operations on the Premises in a creditable manner, as
determined by CITY in its sole and reasonable discretion.

59.  Criminal Background Screenings. CITY may require background investigations on all
CONCESSIONAIRE employees assigned to this Agreement when 1nformat10n becomes
available that indicates a potential breach in safety or securi :

60.  Gratuities. This Agreement may be terminated by writte no ice.if CITY determines that

CONCESSIONAIRE, its agent, or another repres ta’c e:

a. Offered or gave a gratuity (e.g. an entertainment or glft) to
employee of CITY; and

b. Intended by the gratuity to obtain a contra
contract.

If this Agreement is terminated un
contract remedies and all other reme

61.

practices, in
and 8 1 OOO

'CONCESSIONAIRE is prohibited from 1nd1cat1ng, either directly
TY has endorsed its goods or services without prior written

rvices. All services performed by CONCESSIONAIRE, and any
subcontractors if applicable including but not limited to provision of all drafts, data,
information, correspondence, proposals, reports or any nature, estimates compiled or
composed by CONCESSIONAIRE, are for the sole use of CITY, its agents and
employees. Neither the documents nor their contents shall be released to any third party
without the prior written consent of CITY. This provision does not apply to information
that (a) was publicly known, or otherwise known to the CONCESSIONAIRE, at the time
that it was disclosed to the CONCESSIONAIRE by CITY, (b) subsequently becomes
publicly known through no act or omission of the CONCESSIONAIRE, or (c) otherwise
becomes known to the CONCESSIONAIRE other than through disclosure by CITY.
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64.  Public Records. This Agreement is a public document subject to the California Public
Records Act, and as such may be subject to public review in accordance with the attached
Exhibit G.

65.  Conformity. The policies established by CONCESSIONAIRE for the operation of the
Premises shall conform to the general policies established by CITY for the use and
operation of CITY-owned properties like the Premises.

66.  Use of Proceeds. CONCESSIONAIRE shall use all reven
of the Premises exclusively for the continued operation, nance, and improvement
of the Premises and purposes incidental thereto. CONCE AIRE’s compliance with
this requirement shall be certified in CONCESSIONA RE’s ann ﬁnanmal report as
required herein.

received from the operation

a. Annual Report. Within ninety (90).d S after the last day of eac

deliver to CITY a preliminary, non-audited:finaiicial report for that fiscal year.
The financial report shall mclude an opera atement and a report of net worth,
and shall be in a form rea
review and audit by the CI
hundred fifty (150) days a
years during the Term, CON

deliver to CITY audited
quirements for an annual

IRE Shall retain documents supporting its proﬁt—and-loss
inimum period of five (5) years.

books, statements, documents, records and financial data open at all reasonable
times for CITY’s or Secretary of the Interior or his/her delegated representative,
NPS inspection and audit upon reasonable notice. CITY may conduct an audit of
CONCESSIONAIRE’s books, statements, documents, records, and financial data,
or demand and receive from CONCESSIONAIRE the results of a complete audit
as conducted by an independent certified public accountant in the event that: (i)
CONCESSIONAIRE’s chief executive officer, executive director, or other such
manager resigns, retires, or is discharged; (ii) a majority in the membership of
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67.

70.

CONCESSIONAIRE’s governing body changes; or (iii) the purposes for which
CONCESSIONAIRE was created are materially or substantially changed.

d. Proposed Budget. Upon CITY’s request during the Term, CONCESSIONAIRE
shall deliver to CITY copies of documents evidencing CONCESSIONAIRE’s
proposed programs and business plan for the next fiscal year. Such documents
shall be in a form and content reasonably satisfactory to CITY.

Permits and Licenses. CONCESSIONAIRE shall obtain all licenses and permits
necessary for the construction, operation and use of the Prem: “accordance with
Sections 3 and 4 of this Agreement, at CONCESSIONA sole cost and expense
before commencement of construction and operation, lic:

to comply with the requirements of this Section 68 or
itute a major default and subject this Agreement to

or condition of this Agreement, shall constitute a waiver of any such breach of such
covenant, term or condition. No waiver of any breach shall affect or alter this Agreement,
and each and every covenant, condition, and term hereof shall continue in full force and
effect to any existing or subsequent breach.

Jurisdiction, Venue and Choice of Law. The venue for any suit or proceeding concerning
this Agreement, including the interpretation or application of any of its terms or any
related disputes, shall be in the County of San Diego, State of California. This
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Agreement is entered into and shall be construed and interpreted in accordance with the
laws of the State of California.

71.  Municipal Powers. Nothing contained in this Agreement shall be construed as a
limitation upon the powers of the CITY as a chartered city of the State of California.

72.  Third-Party Relationships. Nothing in this Agreement shall create a contractual
relationship between CITY and any third-party; however, the Parties understand and
agree that CITY, to the extent permitted by law, is an intended third-party beneficiary of
all CONCESSIONAIRE’s contracts, purchase orders and other contracts between
CONCESSIONAIRE and third-party services. CONCES AIRE shall incorporate

73.

adopted resolutions or other authorizing actionsiwhich ar:
under such legal entity’s articles, charter, bylaws, or. itten rules of:conduct or

governing agreement, and that this Agreement is bin; upon such person or entity in
accordance with its terms. Each p i sreement on behalf of another
person or legal entity represents
limited liability company, partners
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IN WITNESS WHEREOF, this Agreement is executed to be effective as of the Effective Date.

BY:
Name:
Title:

THE CITY OF SAN DI a California municipal

corporation

BY:
Nam 0
Ti

Approved as to Form and Legality:
JAN I. GOLDSMITH, City Attorney

BY:
Name:
Title:
Date:

Exhibit A: US:

PDP/cb

L\Support Staff Group\WPO\2014\P) LLIPS\CONCESSION AGREEMENT TEMPLATE.doc
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THE CITY OF SAN DIk
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