
CITY OF SAN DIEGO 

REAL ESTATE ASSETS DEPARTMENT 
1200 Third Avenue, Suite 1700 

San Diego, CA 92101 
Fax: (619) 236-7606 

ADDENDUMB 

Revised Proposal Deadline Date: July 11, 2014 
at 4:00p.m. 

NTC PARK AQUATIC CENTER- BUILDING 619 
LIBERTY STATION, SAN DIEGO, CA 92106 

The following question was asked regarding Section 7. CITY'S Right to Terminate for Public 
Convenience, of Exhibit "E" - Draft Concession Agreement: 

Question: "Is this provision negotiable/not mandatory?" 

Response: A termination provision is a mandatory provision pursuant to the Concession 
Agreement Guidance for the National Park Service U.S. Department of the Interior (NPS). 
The City has requested clarification from the NPS as to whether or not this provision is 
negotiable and a response is outstanding. 

Notwithstanding the response the City may receive from the NPS, the following changes to the 
specifications are hereby made effective as though they were originally issued with the Request 
for Proposals. Proposers are reminded that all previous requirements to this solicitation remain in 
full force and effect. 

1. The Proposal deadline date has been changed to July 11, 2014. 

2. Delete the Addendum A Request for Proposals cover page and replace with the attached 
Addendum B Request for Proposals cover page. (NOTE: Addendum B has been noted and 
Proposal Deadline date has been changed). 

3. Delete the original pages 1 through 32 of Exhibit "E"- Draft Concession Agreement and replace 
with the attached page 3 of 34 through page 34 of 34, Addendum B Exhibit "E"- Draft 
Concession Agreement. (NOTE: Section 7. CITY's Right to Terminate for Public 
Convenience, and Section 23. Default and Remedies, have been changed). 

CITY OF SAN DIEGO REAL ESTATE ASSETS DEPARTMENT 

r~~ 
Patti Phillips 
Proposal Coordinator 
(619) 236-6766 
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THE CITY OF SAN DIEGO 

REQUEST FOR PROPOSALS 

ADDENDUMB 

NTC PARK AQUATIC CENTER- BUILDING 619 

LIBERTY STATION, SAN DIEGO, CA 92106 

PROPOSAL DEADLINE: 4:00 p.m. Friday 

July 11, 2014 

LOCATION: Real Estate Assets Department 

17th Floor, Civic Center Plaza 

1200 Third Avenue, Suite 1700 

San Diego, CA 92101 

CONTACT PERSON: Patti Phillips 

TELEPHONE: (619) 236-6766 



This CONCESSION AGREEMENT (Agreement) is entered into by and between THE CITY OF 
SAN DIEGO, a California municipal corporation (CITY) and , a 
[California corporation, limited liability corporation, nonprofit, etc.] (CONCESSIONAIRE) to 
be effective upon execution by the parties and approval by the San Diego City Attorney 
(Effective Date), but in no event effective prior to concurrence of this Agreement in writing by 
the Secretary oflnterior, as follows: 

A. 

B. 

C. 

RECITALS 

Whereas, the CITY owns certain land consisting of approxi&~fel~ 49 acres, obtained by 
the CITY from the United States of America (USA), as s~l:lSproperty, known as Parcel 
VI, Naval Training Center San Diego (NTC) and deed~~·io tfre'(;ITY on July 6, 2001, 
(USA Deed) attached as Exhibit A. '•:,' . · 

Whereas, the USA Deed sets forth restrictions,.:~rld covenants and c~~Elkti~ms 
(Conditions). ');~ . , . 

T'- j< \'{'' 

Whereas, Condition 3 of the USA Deed provi~~§~\}t$•{olknvs:'• "The Property ~hall not be 
sold, leased, assigned or otherwise disposed of ex&~~t~tQ another eligible governmental 
agency without the prior approvcfL.:o.fthe Secretary of1th~'W.terior in writing. Any such 
disposition shall assure the continri.ji,Q(J:J,~y.~nd maintenall.~e:Oft~e.Property for public park 
or public recreational purposes subj~~t'rd~tn~··~&e terms ati~:cnnditions in the original 
instrument of conveyance. However;.pothing.!ftrit~isJ?rovisiBn shall preclude the Grantee 
from providing related r;ecreational fadlities'and senl'i,9e'Scompatible with the approved 
application, throl,Jgh··eoll.c~s.sion agreeme!it~ entered l!lib with third parties, provided prior 
concurrence to,·~~ch agreer£l.~nts is obtained in writing from the Secretary of the Interior." 

<)>~~·-'V~)\,'~~ ':-'o:,~~',; <,\, 

C. Whereas, the Cif~·~d C~N~:f,S~IONAI~;desire to provide an aquatic center as 
furthef.d:~s~,rjbed bef6~!i(Aqtiattc0€),l;b.~F)(\Dn a portion of the NTC site consisting of 
apllt~*irliat~l$t~3·:~.acres·~~}~md, incluaifig a 19,650 square foot buildi11g, (Premises) for 
~~·use and bene:fl;f~p.f the ge~ypli?ublic. 

•c'·>• ; . ;, • . ····.< ········· 
D. y\; ;;~~~~f!.as, the CIT; 'i~·satisfied•i~at provision of additional services and facilities at the 

Prerriiies..is in the Cr[y' s best interest. 

NOW, THERE~d~~.for t4~;feasons set forth above, and in consideration of the mutual 
covenants and agreerri~)ll$4~~ hereinafter set forth, the CITY agrees to allow 
CONCESSIONAIRE t~~tlesign and construct the Aquatic Center (Project) and provide aquatic 
center services and facilities (Services) hereinafter to be mentioned upon the Premises described 
in Exhibit B attached hereto and incorporated herein by this reference and located at the NTC 
site. 

FOR VALUABLE CONSIDERATION, the sufficiency ofwhich is acknowledged, the parties 
agree as follows: 
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1. 

2. 

3. 

4. 

Premises. The Premises consists of3.6 acres ofland including a 19,650 square foot 
building, commonly referred to as Building 619, at the NTC site, as described in Exhibit 
B. 

Scope of Work of the Project. The Project shall consist of those improvements described 
in the Scope of Work as set forth in Exhibit C-1 and General Development Plan, 
approved by the San Diego Park and Recreation Board on , 2002, as set 
forth in Exhibit C-2. 

Design and Construction of the Project. CONCESSIONAI~~'~g~ees to design and 
construct, at its sole cost and expense, a complete and ope+~t!,(),nal Project fully suited to 
the pmpose for which it was designed and in accordan9,~'wftti';~11: federal, state and local 
laws, rules and regulations, this Agreement, the Cop.sttUction R~¢!:l$ir~ments set forth in 
Exhibit D, and within the timeframe as establish~;~~Thy;the parties. i\, 

CONCESSIONAIRE shall provide to CIT"X,f~~rior to coP;1mencement~~'~y,90;IIlstruction 
ofthe Project, a faithful performance bontli1r'i1;h~~oun~:qfone hundred p¥tde~t (100%) 
ofthe estimated design and construction costs ~'~:~~~'~()tkto'•be performed':' The bond 
may be in cash or may be a corporate surety bond 61},,~ther security satisfactory to City. 
The bond shall insure that the coa~tfJiction to be comnf~ltged by CONCESSIONAIRE 
shall be completed in accordance Wit$)~h~,,plans approved~~~CIJY or, at the option of 
CITY that the uncompleted construc:morrsh:~lt:1Qy removed aut~the Premises restored to a 
condition satisfactory to CITY. The b~nd or:c~sh\;::§~'l!!?e~e'ld in trust by CITY for the 
purpose specified abpy,~, or at CITY's 6J?tigriCmay oe:{>J~ced in an escrow approved by 
CITY. This requ~efu'erlifi'st·l}Ot intended t~i"be duplicative of a construction bond 
otherwise requji~d of CO~GESSIONAIRE. 

Authorized ~:~:~~ Pr~:"'s, . Upon ac~wg!~ce of the Project evidenced by 
recor~~~~Qll;,'P.!,~ otice::@;~·~~()m:tyte'fi~\1\~~:t¥ithe San Diego County Recorder, 
CQ:tlf:@'E':SiS·I~~~!RE sl1ftJ~·JJ~e, occupy and maintain the Premises for the operation of the 
~~uatic Centet'i~:Strict acc~i~'lnce with this Agreement, the USA Deed, and the 

4,,;t';ii{~~~ating plan appr~.~~d in wf&V:iliifby the CITY (Operating Plan), attached as Exhibit E. 
TK~)~,~rvices CONCE$SSION.t¥I'RE shall provide on the Premises shall include, but not 
limH~.~\tg, providing $~mlessons, locker rooms, offices, water safety instruction, 
wellneS~·i~~~,exercise~tograms, lifeguard instruction, kayak training, and scuba/snorkel 
training. C6.lt~~ssiona!re may operate a snack bar. CONCESSIONAIRE shall not sell 
alcoholic be~~.~~:ge~without the prior written approval of the CITY. 
CONCESSIO~IRE shall not operate or permit to be operated on or from the Premises a 
general purpose child care or day care facility. CONCESSIONAIRE shall conduct its 
operations continuously throughout the Term and shall keep the Premises open for 
business as set forth in this Agreement except for approved, in advance by the CITY, 
closures for remodeling, repair or renovation. 

CONCESSIONAIRE shall serve the general public under the terms and conditions of this 
Agreement. Written approval by the CITY and written concurrence by the Secretary of 
the Interior or his/her delegated representative, the National Park Service (NPS), shall be 
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required for other proposed use in conjunction with or in addition to the Services as 
specified in this Agreement. 

5. Conditions in USA DEED and Program of Utilization. This Agreement and the 
obligations of the parties hereto are subject to the terms and conditions set forth in the 
USA Deed and the current Program ofUtilization which governs the use of the Premises. 
CONCESSIONAIRE shall use the Premises in strict accordance with all terms and 
conditions imposed by the USA as set forth in the USA Deed that pertain to the use of the 
Premises including, but not limited to, the terms and condition~rt<g;arding hazardous 
materials, lead based paint, and asbestos contained in Condit~ohs 9,j10, 11, 12, 13, 17 and 
18 of the USA Deed. In the event of any conflict betwee~t~eJerms and conditions of the 
USA Deed and any provision of this Agreement, the te~s ofstl;l~,USA Deed shall 
control. Violations of any terms and conditions of th~,''SA d~g~~W~Y be grounds for 
termination of this Agreement and reversion ofth,er~1tepi1ses to the,TIJ;S:A and with no 
compensation to either the CONCESSIONAIRJ2''~r the CITY from theGTIJ;SA. '""_,, ,/ -.z ,, 

''i ' ' ' ·, , ; ~, 

CONCESSIONAIRE acknowledges that tli~~~~p.!ises isjs11~ject to the p;ss~~ility of 
reversion to the USA in accordance with the US~~l:>ee,d:'in the event of a breach of 
noncompliance by the CITY or the CONCESSION~~ for not adhering to the 
covenants and agreements conta1J;t~~jl1 the USA Deed,,{(]DNCESSIONAIRE agrees that 
the CITY is not liable to CONCES$iQ~~JRE or any thirtf,~;;trty,as a result of 
termination of this Agreement or a r~vefsi6~iQfJhe Premises~td;USA in accordance with 
the USA Deed. 

,, ;' {\,' 
, ',•,'> ',' >:: ';..'", 

·~"'', '~,' t::,~><~.:- l:>' ) 

6. Term. The term Qfitkt~~g~eement shall~~~ twenty (2,o]'years commencing on the 
Effective Date,,~;f~nitial T~~n. "Agreement Year" as used in this Agreement shall mean 
the twelve (lQ)(ll;~J:!th periq~commencing;~;p)he first day of the calendar month 
following the Effe~~N:~ Da,t~~~q,,each twelV;i}(12) month period thereafter, prior to the 
expiratiQl19;f)he Agfe,~~fnf.' \/:, ' ,. ',, 

,;f#:tONCESSIO~~Illli i~''}~:p,gmpliance with Section 4, above, and is not otherwise in 
:i't0~~~{<fult under this ~gryement;'{(2}0NCESSIONAIRE shall have the option to extend this 

A:g%~e1Tient for two (2')'j,~ucces~ive terms of five (5) years (each the "Extended Term"), on 
the s~~'t.erms and co~ditions set forth herein except that the renewed Agreement shall 
containn,O:f"l1rther renewal options. If CONCESSIONAIRE desires to extend this 
Agreement~"q?NCE,~SIONAIRE shall provide to CITY written notice of its intention to 
do so at leasto~~,(li~ year prior to the beginning of each Extended Term. As used in this 
Agreement, "Ttrm" means the Initial Term and any Extended Term. 

7. CITY'S Right to Terminate for Public Convenience. 
a. Right to Terminate. The CITY shall have an option to terminate this Agreement 

for public convenience on the tenth (1oth) anniversary of the Effective Date and 
once every five (5) years thereafter on the anniversary of the Effective Date 
during the Term of this Agreement. The CITY may exercise its termination 
option by written notice to CONCESSIONAIRE (Notice) specifying the effective 
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termination date which shall in no event be less than two (2) years from the date 
of the Notice. 

b. Capital Cost Reimbursement. In the event CITY elects to exercise its 
termination option as set forth in Section 7.a, above, CITY shall reimburse 
CONCESSIONAIRE for the unamortized portion of CONCESSIONAIRE's 
capital expenditures (Expenditures) in accordance with the Scope of Work as 
set forth in Exhibit C-1. These expenditures may include hard and soft costs 
such as, but not limited to, labor, materials, architectU,~~ and engineering 
costs, permits, licensing fees, equipment costs or r~ntal f~es, construction or 
project management fees, and consultant's fees,(f > enditures shall not 
include interest on construction financing. ~9rfe , .. , )n 120 days from the 
date of the Notice, CONCESSIONAIRE ~h~l~provide ~~TY with an 
accounting of its Expenditures togethe , ih, supportingl}, umentation 
(Expenditure Documents). CITY sh~lthave'up to 60 day , ~view, request 
additional information, and reject;':(~}ts sole d,iscretion, the ~n~p~iture 
Documents. CITY shall reimbtfrse'r6JI),NCE§~JPNAIRE for C)~Y 
approved Expenditures within 90 day~;qf~t~e'>'e'ffective termination date. 

8. Concession Payment. CON CESS:,,' AIRE shall pay'' · .. ITYa concession payment in 
the amount of Three Thousand Tw~ Itll~&~d Fifty Dolr +(~3};~0.00) per Agreement 
Year paid annually in advance for theus~:u:fth~Premises fo~9:Pfset administrative costs 
incurred by CITY to administer this 1\greem~il,tl:G~~(:~S.SIONAIRE shall pay 
concession paymen~z\Yjtl;lin thirty (30) :~~ys~ifter tR~llr~:lf~ttive Date, and thereafter no 
later than on each· annual anniversary ofitlie Effective;Date. The concession payment 
shall be adjus~~~~pward ~]Ially, based q]tincreases in the Consumer Price Index as 
provided belo\V~~A,4justed C<;mcession Payft1t~!J,t). In no event shall the Adjusted 
Concession Payment~ as est~bli~.hed by the @PI, be less than the concession payment in 
existeJl~e Qq. the imrri~clii!~l§'pfidr~gre~Ul.ent Year. 

a .. ····~PIA&ftt~~ents: bu~~channual anniversary of the Effective Date, the 
concessiotifg~Mlllent s11~L121fnly be adjusted upward to reflect any increase in the 
Consumer Pff~~Jndexfbr "All Urban Consumers" for Los 
.~.Rgeles/River~t~e/Orange County, California ("CPI") based on the average of the 
tlfi.trthree mostfecently published monthly indices just prior to each adjustment. 
Ifth~:~PI is no/longer published, the index for adjustment shall be the U.S. 
Depa~~~j/of Labor's "Comprehensive Official Index" most comparable to the 
CPl. ..... 

1. If concession payment adjustment is calculated using an index from a 
different base year than 1982-84, which equaled a base figure of 100 for 
the CPI, the base figure used shall first be converted under a formula 
supplied by the Bureau of Labor Statistics or its successor. 

ii. If the Department of Labor indices are no longer published, CITY in its 
sole and absolute discretion may use another index deemed by CITY to be 
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reasonably comparable to the CPI, which shall then constitute the CPI 
under this Agreement. 

111. CITY's failure to deliver timely notice of any concession payment 
adjustment shall not constitute a waiver by CITY of its rights hereunder. 

b. CPI Adjustment Computation. Each year concession payment shall be calculated 
as follows: 

The "adjustment multiplier" shall be calculated by d~y;idi~gthe "current index" by 
the "base index" as defined below: 

1. The "current index" shall be the ave:J,:ag~~f the tfu~~s·111onthly indices most 
recently published before the adju~~l?'ltt Ctate ("Cuttct:t~Jndices"). 

The "base index" shall be t4~f:~Y'erage of:the same montJl~{~nclJ~es 
published a year prior to tn~··cumr~l1t Indig~j, ·. · : · 

11. 

·~~:.i~:: ·• ~l c• .. ,. 

The "base figure" for calculating concessiofir ment shall be the dollar amount 
of concession payment fo~J;teyear immediate :~lf€ceding the adjustment date. 
The "base figure" is then ri:t~Itipliedby the "adjustilt~nt multiplier" to determine 
the new concession paymentt;. as r~i~~w~.: ... :~ { '~;~ 

(CURRENT INDJ!:X +BASE INDJJ::~) ~.JfSEFiti~E"= NEW CONCESSION 
PAYMENT ~:/~<-:-~~- !Y~~<:-~_; ~ . ~ 

c. Delip.qt/~ntponcessibn Payment. lf,CONCESSIONAIRE fails to pay all or any 
part ofthe:~ql1cess'S)~.gayment or ot~~tpayments, as discussed in Section 23, 
belo'W~ whertd.q~~.:€®NQ:Jj;§:§JQ~.{\:PRE shall pay, in addition to the unpaid 

·<·4amo~t,.five pereeJ;It (5%}'oftlfe•.unpaid amount. If the concession payment is 
. stilll1i:lp~i~·~t the eU:~.o.ffifteen (15) days, CONCESSIONAIRE shall pay an 

: • 5 . additionaP:fi~e .• percent;(~%1 of the unpaid amount [for a total of ten percent 
•> :<, (10%)], wllle1i:.js herebymutually agreed by the parties to be appropriate to 

· ; } .vompensate CI:'fY for 1oss resulting from the delinquency, including lost interest, 
· •::t.o~topportunit!~s, legal costs, and the cost of servicing the delinquent account. 
Nof~thstandiii[g the foregoing, in no event shall the charge for late concession 
payrti~Rt~.p~d~ss than Twenty-Five Dollars ($25) each time. 

d. Time aid Place of Payment. All payments to be paid by CONCESSIONAIRE 
under this Agreement shall be made payable to the City Treasurer and be mailed 
to: 
San Diego City Treasurer 
P.O. Box 129030 
San Diego, California 92112-9030 

or hand delivered to: 
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9. 

10. 

11. 

12. 

The Office of the City Treasurer 
Civic Center Plaza 
1200 Third Avenue, First Floor 
San Diego, California 92101 

CITY may change the place of payment at any time upon thirty (30) days written notice 
to CONCESSIONAIRE. Mailed payments shall be deemed paid upon the date the 
payment is postmarked by the postal authorities. If postmarks ar~Jllegible, the payment 
shall be deemed received only upon actual receipt. · · · · 

Inspection of Records. CONCESSIONAIRE shall kee}!fr~hcl'"ffi~ip.tain accurate and 
complete records and accounts in accordance with geh~tally act~,Pt~d accounting 
principles consistently applied, showing all revenll<i''d,S(ri~ed from\is~'ofthe Premises. 
CONCESSIONAIRE shall make such records~nd accounts available:(;~~:~ITY for 
inspection at all reasonable times and shall,]>~Ovide any~and all document~fiopa:s may be 
needed to file compliance reports to the Secretfl;~~oftheil}t~rior or his/her·ae1egated 
representative, NPS. Such records and accountss}1a;ll pei:ffi~d:e available to'tiTY at the 
Premises during the Term and in a location withi~'s:~J)iego County after the expiration 
or earlier termination of this Agre~lP:e~t. CONCESSI0~;AJRE shall maintain such 
records and accounts and make th~~~in~t!J~ble to CITYf6t6il;l~_{)(;lCtion for five (5) years 
after the date such records are prodd!;}ed~~!ft!::~~; · ·· ·· ·· · 

''" ;~,: '/ 

Unauthorized Use q1ar~.e. In additiod'to ~e~I"i~~t't~1t~piifnate this Agreement in 
accordance with ~e<Bti'ol1~~ .. below, CONJ'CESSIONA;iRE shall pay CITY one hundred 
percent (1 OOo/q),;~f the gro$'~~~eceipts from'<i!pY use of the Premises that is not allowed by 
this Agreemenf;:~~¥~rdless::~~ any related pep.alJies charged CONCESSIONAIRE by 
competent goverl1J.ite~tal ~~t~oxities. Such $authorized use charge shall be payable to 
CITrr wit11,:4tthirty (3~Js)~:~ys af:te~?~.~~{?JiSSIONAIRE receives such gross receipts. The 
un~:Utltcl'tii~l:l1Jiir~~:scharge'?~~~ll be cons!'aered "concession payment" under this 
A~fgreement, but's~~hlnot Beias~d to offset any concession payment otherwise required 
· ' r this Agreeme#t!:, The eirst~nce of such unauthorized use charge and CITY'S 
a' /. ) . ~ce thereof sliag not constitute authorization for the use in question, and shall not 
waive,l~y ofCITY'S,J;~ghts under this Agreement. 

'',,','oc, ', ''-,>;,_,, 

Compet:J~~a;nagem~~t. CONCESSIONAIRE shall provide competent management of 
the Premises't&~~fJfY's reasonable satisfaction. "Competent management" shall mean 
demonstrated a~:fihy in the management and operation of an aquatic center and related 
activities in a fiscally responsible manner to serve the greatest number of members of the 
community. 

CITY'S Consent, Discretion. Whenever required under this Agreement, CITY's consent 
or approval shall mean the written consent or approval of the San Diego Mayor or his or 
her designee ("Mayor"). CITY's discretionary acts hereunder shall be made in the 
Mayor's discretion, unless otherwise legally required or expressly provided in this 
Agreement. 
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13. Political Activities. CONCESSIONAIRE may make the Premises available for political 
activities by contracted users on a non-discriminatory basis at standard and established 
rates, terms, and conditions. 

14. Public Use. The general public shall have access to the Premises for the uses allowed 
under this Agreement during CONCESSIONAIRE's hours of operation and 
CONCESSIONAIRE shall not impose membership requirements for use of the Premises 
by the general public. A regular schedule of days and hours of Qfl~ration shall be 
established by CONCESSIONAIRE to best serve the public.,~'~Ec'ordance with the 
Schedule of Days and Hours of Operation as set forth in Jl}~ibit F. Any changes to 
CONCESSIONAIRE's hours of operation shall be subj;~·t:fl: to\ili:~.,prior written approval of 
CITY, and CONCESSIONAIRE's hours of operation"slall be re~iewed at least annually 
by CONCESSIONAIRE and CITY. . . f. 

15. 

z,(i;: ',<~,;~, 

The general public shall not be wholly or BJi~anently e~cluded from aR~:~,~·rb~pn of the 
Premises. However, CONCESSIONAIRE rriU:~ .. ~:@ply re~s,!i)pable restrictions>for the 
general public's use of the Premises so long as s\l~]le;{~~trictions are consistent with the 
rights ofthe general public and do not conflict witlt~~:!'JCESSIONAIRE's use of the 
Premises as authorized by this Ag~~·~ment (for exampiiilt~~~Jaff offices for 
CONCESSIONAIRE) "'':"'' · '' '' · 

• • ) : ~ 1~)~~:ir:'1;: . . ';(:i;> ·· · ·· 

Rates and Fees. All fees associated Wij~h th~0~~~{~,f·~~~ faciliiles on the Premises shall be 
set forth in a schedule,8f rates and fees~apg:;,approvetf:~9:.?w:Piting by CITY prior to 

:<'·,,·,·.::·'."V, '' ',' ;,"( ,·~.'~ 

imposing such raJ~.s:fahd;~)fl:~es. All rates ayd fees charge'd shall be reasonable, in the 
opinion of CIT:¥'~ so as n6tt0 deny partid~ation by the general public and comparable 
with those cli~h:'g~~.~t simi!~ facilities in S~ia. ~iego County. Any changes in the schedule 
of rates and fees sfi~lA?es~IJj~Ri}8the priorz~itten approval of CITY, and the schedule 
shall be, r~vie,wed at ~~~~t;anmhilli:'~y<,>~NCESSIONAIRE and CITY. 

:,''' ·;"~'; ''," ·:, ·~·' 

16. ,,R:liblic Signage'.~~¢P.NCESS~@.tJAIJ:lli shall, at all times during the Term, maintain a 
.r:9~~~~~p1inent CITY -a.pp;~ved sig:~~)lentifying the property as CITY -owned and available 

:fdr~p'gplic use consisi~nt with,the terms of this Agreement. The sign shall be installed by 
CO~~~~SIONAIRE\~r a location approved by CITY. 

,, ; "'' 

CONCESSI·~.NAI~i~hall not erect or display any banners, pennants, flags, pennants 
signs, deconiti~~!'l;~m'arquees, awnings, or similar devices or advertising on the Premises, 
without CITY's~fior written consent. If any such unauthorized item is found on the 
Premises, CONCESSIONAIRE shall remove the item at its expense within twenty-four 
(24) hours notice by CITY, or CITY may thereafter remove the item at 
CONCESSIONAIRE's cost. 

17. CITY Use. The Premises shall be available to CITY for civic events and special 
programs, free of charge, except where CONCESSIONAIRE has scheduled events or 
programs. After every CITY use, CITY shall leave the Premises in the same condition 
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found, and CONCESSIONAIRE shall not be required to incur any additional costs by 
reason of CITY use. 

CONCESSIONAIRE acknowledges and agrees that the Premises may be used as an 
emergency shelter, free of charge, immediately upon notice by CITY. 

18. Holdover. Any holding over by CONCESSIONAIRE after the expiration or earlier 
termination of this Agreement shall not be considered a renewal or extension of this 
Agreement. CONCESSIONAIRE's occupancy of the Premises~ft~r the expiration or 
earlier termination of this Agreement shall constitute a montp!;'to-"rnbnth tenancy at will, 
and all other terms and conditions of this Agreement shall,y:q~J,;ltinue in full force and 
effect, except that CONCESSIONAIRE shall then pay;ti:;51CIT:~f~ir market rent 
determined by an appraisal prepared by the CITY's.Re~1 Estat~ 0A~~~ts Department 
(READ). _,.;:}:.•<< .. . 

19. 

20. 

21. 

Surrender of Premises. Upon the expiratiot;g~,i; earlier texmination of thi~ ~g~~~ent, 
CONCESSIONAIRE shall vacate the Preiilisie~~~d surr~;td~r the Premises;{~ CITY free 
and clear of all liens and encumbrances, and in &&1g~@:~~or better condition•'as the 
Premises were in at the Effective Date, except norhl~l~wear and tear. Prior to surrender 
of the Premises and in the City's~'d:is~retion, CONCES•t{IP.)NAIRE shall remove all 
moveable trade fixtures and persofi~~·J'r~~~~y without cia.~~~ . .!P the Premises at 
CONCESSIONAIRE's sole cost an~~~:X:p~~~~ •• ~d shall rep~f'l'tit its sole cost and expense 
any damage resulting from the remov~l. •. , •.••. ; >, ,. 

};;:,'-'h ',~ ~::-,,~>:_,-::':'::>'' 

Survival. Any o~ai;ga_£j6ilJ~:w}lich accrues'~nder this ~eement prior to its expiration or 
termination sh~;tj~·~urvi v~ ·~~~l;l expiration et; termination. 

;>~:;;-?;_;r~~; '\;'~B~" 

Assignment and S;tfub'cences~~n,, CONCESSIONAIRE shall not assign this Agreement or 
any in~yX~stt?erein d'ij~g'tfit{te~lrt~~.t4~~~igreement. CONCESSIONAIRE shall not 
co1;1~ess1ol'For·.sl..'t~9once's'&\~ the Premises or any part thereof, or any right or privilege 
~p:fmrtenant tliei~t<i};or suff~~~gyother person, except employees, agents, and guests of 

••24~~:t-JCESSIONAI~_.~to use'o'wi~~cupy the Premises or any part thereof, without the prior 
wliti~ti consent ofhot~Jhe CI]Y and NPS. Consent to concession, subconcession, 
occup~~ion, or use by any other person shall not be deemed to be consent to any 
subseqdeti.t<;oncessiorijt,~ubconcession, occupation, or use by another person or entity. 
Any concession or sul>concession without consent shall be void and shall, at the option of 
CITY, termifr~t~.tl}is' Agreement or may result in possible reversion by the USA. 

"Assignment" for the purposes of this clause shall include any transfer of any ownership 
interest in this Agreement by CONCESSIONAIRE or by any partners, principals, or 
stockholders, as the case may be, from the original CONCESSIONAIRE, its general 
partners, or principals. 

Approval of any subconcession shall be conditioned upon the subconcessionaire agreeing 
in writing that it will assume the rights and obligations thereby subconcession and that it 
will keep and perform all covenants, conditions, and provisions of this Agreement which 
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are applicable to the rights acquired. The CITY may require, as a condition to approval of 
any subconcession of the majority portion of the Premises, that this Agreement or the 
requested subconcession otherwise be revised to comply with standard CITY agreement 
requirements that are then current. The CITY may also require, as a condition to approval 
of any subconcession of a commercial nature (e.g., food vending or telecommunications 
installations), that CONCESSIONAIRE pay CITY fair market rents for the uses. 
Pursuant to City Charter section 225, the CITY must review and approve every person or 
entity which will have an interest in this Agreement as a subconcessionaire. 

22. Encumbrance and Liens. CONCESSIONAIRE shall keep t!}~'Pfein:lses free from all 
encumbrances and liens of any nature which arise out ofo:n;!~H in any manner directly or 
indirectly connected with this Agreement or CONCES~ifON~',RE's occupancy, use, 
development, or maintenance of the Premises. CONOijSSION~%~ shall protect, 
defend, indemnify, and hold CITY harmless from¥~Ia'd,;<;tg~inst anyatfc}all such 
encumbrances and/or liens, and from and aga~J;tsf~ny claim, liability, ct4stpr expense, 
including without limitation all attorney fe~s~~d costs, ~elating to or chil~g~~ ~gainst the 
Premises, including without limitation CeJN'G~~~IONJ\W's failure or the failure of any 
contractor or subcontractor hired by CONCESSJ~JjJ~!~Eto•pay any person or persons 
referred to in section 3181 of the California Civil C~~e or other applicable sections 
thereof. '' <,.;:t. 

'','f,,~+;s,, ~ 
~<;;'':' ,':/}' 

CONCESSIONAIRE shall protect, ~5)t~~~f' .. ~~d~liDlify, and;~$~({CITY harmless from and 
against all claims for labor or materi~l~. in coi)ile~tiQ.,J,l,wit~ construction, operations, 
improvements, altera~igE:s, or repairs oJi;;:P[ft%"the Pferjse§ ·and the costs of defending 
against such claitp:~~·~~~l~~iJ1g, without f:f~itation, reasonable attorney fees. If 
CONCESSIOij~IRE causts·improvemeilt1), alterations, or repairs to be made to the 
Premises, aner'&~je!l or not!~~ of lien is filee¥sc;tg;;tinst the property, CONCESSIONAIRE 
shall notify CITYof~the li~ii~it~in five (S)j:ftys after CONCESSIONAIRE first 
beco~~~;<;LWlil~e ofthe¢~ist~hce~dl~l1~~~!1-s ~d within thirty (30) days after the filing 
eit~@r~~t~)s·i~~·~Ltactio:ri~·i.lj~essary td iecord a valid release of the lien; or (b) file with 
JZ!TY a bond, cns~K?W othe~·.s~curity acceptable to CITY sufficient to pay in full all 

.•• ;,:l~fil,\ms of all persoiis·:s~eking r~~i~funder the lien. 
''; \:~'-ri!\, '-' ~"' 

, ~ -_"~ ~< ' '::> 

a. DJ:f<:t\;iltby C@NCESSIONAIRE. Except for Safety Violations (as defined under 
subse'6ti~n:b'.,below) and major defaults (as set forth in this Agreement) which 
are grounds for immediate termination, in the event that: 

1. CONCESSIONAIRE shall default in the performance or fulfillment of any 
convenant or condition required by this Agreement to be performed or 
fulfilled by CONCESSIONAIRE, including any covenant or condition in 
CONCESSIONAIRE's Operating Plan and shall fail to cure the default 
within thirty (30) days following written notice from CITY; or if any 
default is not curable within thirty (30) days, and CONCESSIONAIRE 
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b. 

shall fail to commence to cure the default(s) within said thirty (30) day 
period and diligently pursue cure to completion; 

11. CONCESSIONAIRE shall voluntarily file or have involuntarily filed 
against it any petition under bankruptcy or insolvency act or law; or 

111. CONCESSIONAIRE shall make a general assignment for the benefit of 
creditors; 

then CITY may, at its option, without further notice grt:clema'nd upon 
CONCESSIONAIRE or upon any person claiming;:~gbts through 
CONCESSIONAIRE, immediately terminate tbxi,~Ag~eewent and all rights of 
CONCESSIONAIRE and of all persons clainu'i;),~ rights throvgh 
CONCESSIONAIRE and expel CONCE~$'IO~AIRE and a~~,::persons so claiming 
rights thereto. Provided, however, in tbe''event that any defatilt1gkscribed in this 
subsection "a." above is not curabl~,;;~~hin thirty,/30) days aftef'~~.t~e,Q;notice to 
CONCESSIONAIRE, CITY shalF'rloN:e~nate tJITi'S Agreement pursl1tant to the 
default if CONCESSIONAIRE immediat~~Ysorrunehces to cure the default and 
diligently pursues cure to completion. :;:

11
,},, 

AIRE. N otW~ihstanding subsection "a." 
above, in the event CONCif ••.. ·. . . ~ shall defa:UI,'f;,trithe performance or 
fulfillment of any covenant or{tondiifo.fi~~~~j~~d b)Mthis Agreement to be 
performed orJyJfilled by CON~if:~~~ONAT'Ri~~;ffibluding any covenant or 
condition.i1;l':G~M~ESSIONAI~?,§ Operating\/Plan, and said default by 
CON~E$'SIONAI~; consists of a~y violation of municipal, state or federal law, 
or any'{~;~~~:gants ot0~onditions in Ct}~GESSIONAIRE's Operating plan that, in 
the CITY''s:,;~R~e di~~etiop, impinge.~.r(public safety ["Safety Violations"], CITY 
·~~y,.atits o~'tt~b:i;'teqti'ir~g~~~W;SSIONAIRE to immediately cure said default, 

, , 6t~·\~'i1Ao}l~ furtlle~J,Qgtice or d'ein~nd upon CONCESSIONAIRE or upon any 
:;·•.' personcfail;iling rig&t~~tpro~gh CONCESSIONAIRE, terminate this Agreement: 

. '. . • . ,. <. ·:;;,·~'''·'';: •. ... , 
:<,~?~{ ,~' ,~:f ' ~. ' 

~.\;.2 .. ·· Abandonmerltby CON~tSSIONAIRE. In the case that CONCESSIONAIRE 
>breaches this Agreement and abandons the Premises, this Agreement shall 
~~,Q.tinue in fulfz:force and effect for so long as CITY does not terminate this 
Agre'et:n,ent, .~d CITY may enforce all its rights and remedies under this 
Agreeni~D:t, 1ncluding, but not limited to, the right to recover any concession 
payment;! tent, or other payments as set forth in Section 8, above, as they become 
due, pl&s damages. For purposes of this subsection, the following do not 
constitute a termination of CONCESSIONAIRE's right to possession or 
operation: 

1. Acts by CITY of maintenance, preservation, or efforts to negotiate a new 
Agreement. 
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24. 

25. 

11. The appointment of a receiver upon initiative of CITY to protect CITY's 
interest under this Agreement. 

d. No Reimbursement for Expenditures. Notwithstanding anything to the 
contrary in this Agreement, CONCESSIONAIRE shall not be entitled to any 
reimbursement for Expenditures as set forth in Section 7, above, or any other 
costs or liabilities as a result of termination of this Agreement pursuant to 
this Section 23. 

< 

Indemnification & Hold Harmless. CONCESSIONAIRE shaJl~~dtect, defend, 
indemnify, and hold CITY and its elected officials, office~~~~l€(q:tployees, representatives, 
and agents harmless from and against any and all clain;1,.~~ss'e~¢~or liability established 
for damages or injuries to any person or property, i1,1cl1\t~ing injntj;Stq 
CONCESSIONAIRE's officers, employees, invit~~~;,:guests, agents~,P~.contractors, which 
arise out of or are in any manner directly or i1'),.d~fectly connected witli<:·~· • 
CONCESSIONAIRE's acts or omissions i~~l;f~ perform~ffice of its obligat,!~n~.}J'nder this 
Agreement or with CONCESSIONAIRE~;~·ti¥e~l]clevelop~~t, or maintenanc.e·ofthe 
Premises, including damages arising out of releli~~£pfh;~~~;d0us materials{~·nd all 
expenses of investigating and defending against sli'&~tjincluding without limitation 
attorney fees and costs; provided;~:gQ)Vever, that CONC:Bs.SIONAIRE's duty to indemnify 
and hold CITY harmless shall not~tie11I~~ ~Y established.'lr;t,bility arising from the gross 
negligence or willful misconduct of·~ITY~~d;\~t~ elected of~~ilils, officers, employees, 
representatives, and agents. The City·~ay, afl~s{C)~~iscr~tion, conduct the defense, or 
participate in the defe.J+§e., of any claini•~elat~tl in aily~.~~y to this indemnification. If the 
City elects to con,(ii:tct:I~~'b;)Vll defense, p~icipate in its own defense, or obtain 
independent le.g~l counsel~~.defense of at\y claim related to this indemnification, 
CONCESSI0N~~ shall~~l:ly the City for;a~l QOsts related thereto, including, without 
limitation, attome:• ···, ;~es ,m<i~·~R§ts. :·.> · 

.............. · .. ·.~··········. \•'"i%.~:,:·· '~""·~ ~:~f·~:tf~i:; •.• ~;\l~;$7···. 
Ell)in~rif'·Bom~int,)f af!'~~~·~remises lire taken by Eminent Domain, this Agreement shall 
t.enninate as oftli~:ga:te c0i'&~:SSSIONAIRE is required to vacate the Premises and all 

.~·;;~pl'),cession paymeiit'§hall bep~i€,tcto that date. Exercise by the USA of its right to revert 
tff~P~Rperty under tll~·::t~rms a)1l'd conditions of the USA Deed shall not be construed as an 
exerc[Se.,qf Eminent Domain by the USA. The term "Eminent Domain" shall include the 
taking d~\l~upaging of~§roperty by, through or under any governmental or statutory 
authority, ~'it·any purthase or acquisition in lieu thereof, whether the damaging or taking 
is by govern:d1i~~t~rany other person. If a taking of any part of the Premises by Eminent 
Domain renders~the remainder thereof unusable for CONCESSIONAIRE's business, in 
the reasonable judgment of CONCESSIONAIRE, CONCESSIONAIRE may terminate 
this Agreement by written notice given to CITY not more than thirty (30) days after 
CITY gives CONCESSIONAIRE written notice of the taking, and such termination shall 
be effective as of the date when CONCESSIONAIRE is required to vacate the portion of 
the Premises taken. If this Agreement is terminated, all concession payment shall be paid 
to the date of termination. Whenever any portion of the Premises is taken by Eminent 
Domain and this Agreement is not terminated, the CITY, at its expense, shall proceed 
with all reasonable dispatch to restore, to the extent of available proceeds and to the 
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extent it is reasonably prudent to do so, the remainder of the Premises to the condition 
they were in immediately prior to such taking, and CONCESSIONAIRE, at its expense, 
shall proceed with all reasonable dispatch to restore its personal property and all 
improvements made by it to the Premises to the same condition they were in immediately 
prior to such taking. Concession payment payable hereunder shall be reduced from the 
date CONCESSIONAIRE is required to partially vacate the Premises. 

Except as otherwise provided below, CITY reserves all right to the entire damage award 
or payment for any taking by Eminent Domain, and CONCES~~~rAIRE waives all 
claim whatsoever against CITY for damages for terminationf(l~'any2interest it may have, 
if any, in the Premises or for interference with its busines~.:th~.ONCESSIONAIRE hereby 
grants and assigns to CITY any right CONCESSIONA~ ruay;.11ow have or hereafter 
acquire to such damages and agrees to execute and de~~er such~:flWt,her instruments of 
assignment as CITY, from time to time, may reqYicist~ .• ,.c_:0NCESST0'N~IRE, however, 
shall have the right to claim from the condemlJ.iiTg authority all compenst~:tion that may be 
recoverable by CONCESSIONAIRE on acq~Put of any·,loss incurred by;,}~~. , < 
CONCESSIONAIRE in moving CONCES's'J~~~IRE's1J1;l~rchandise, furni:fute, trade 
fixtures and equipment and the cost of restoring':£'~ p~rsiliri.~rproperty and iinprovements 
made by it to the Premises. · · > . 

-~, /' ,',}·~· ~::":t'>\ 

26. Insurance. CONCESSIONAIRE ~~£~;.:~StUver to READk~pqent certificate of insurance 
and relevant endorsements for: ' \ .~;~.:.~.~;: .·., · •• ' 

(1) CommerciatQ~1,1eral Liability~sl};r,ari~~~~f&~fdmg coverage for bodily injury, 
includil,l.g.itbatli~~tp.~rsonal injucy~··and propecy~~"damage with limits of at least 
Five,~~~lion Dol~~ ($5,000,00~~!iper occurrence, subject to an annual 
aggreg~~~ef at least Five Million·,"~!Iars ($5,000,000); 

\v-· ··., 

(2) ....• At~tomobil·~;~~i~~~1ity•I~s~~x~~spf~viding coverage for all bodily injury and 
., pr6p~FtY.~amag~~·M'ith a limifofat least One Million Dollars ($1,000,000) per 
occurie.N;s~· .. Such~W,~vrance shall cover liability arising out of any vehicle 
(includin~!(~wned, hTietj:;lind non-owned vehicles) operated in performing any 
and all work<p:ursuanfto this Agreement. Coverage shall be written on ISO form 
.CA 00 OJ 12{l~O, or a substitute form providing equivalent liability coverage; 

~' '. > /· .· 
(3) 

(4) 
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WQi?~ers' o6riipensation Insurance, as required by the laws of the State of 
Calff&rma'for all of CONCESSIONAIRE's employees who are subject to this 
Agree:Jll'~nt, with Employers' Liability coverage with a limit of at least One 
Million Dollars ($1,000,000); and 

Causes of Loss- Special Form Property Insurance on all of 
CONCESSIONAIRE's insurable property related to this Agreement or the 
Premises in an amount to cover 100 percent (100%) of the replacement cost. 
CONCESSIONAIRE shall deliver to CITY a certificate of such insurance. 



a. Additional Insureds. Pursuant to a separate endorsement [CG2010 (11/85) or 
equivalent form], "The City of San Diego, its elected officials, officers, 
employees, representatives, and agents" shall be named as additional insureds in 
all policies. 

b. Primary & Non-Contributory. Insurance policies shall be endorsed such that the 
coverage is primary and non-contributory to any coverage carried or maintained 
by CITY. 

c. Qualified Insurer(s). All insurance required by the tepills ()fthis Agreement must 
be provided by insurers licensed to do business in,tlJ;!}'1State of California which 
are rated at least "A-, VI" by the current AM B:~$~Rati~g~Guide and which are 
acceptable to CITY. Non-admitted surplus lin~~~~nsurerS>~af:i(:ly be accepted 
provided they are included on the most repentlist:of CalifO~aeligible surplus 
lines insurers (LESLI list) and otherwis¢meet CITY requirenit~tit~, 

d. 

e. 

..• ~;~it. ·,.. . ;: ... ,~~:,;' 
Deductibles/Retentions. All deductible'S ~d sel£~i,~§ured retentions·qn any 
insurance policy are the sole responsibilit&.;~fQ®NCESSIONAIRE'and must be 
disclosed and acceptable to CITY at the tini~'~v}pence of insurance is provided. 

Continuity of Coverage. ~I~~()'~iqi~s shall be ;~~ffepJ<)l}Of before the first day of 
the Term, except "course of~QnSt~~ttcnJ, fire insurart<i~1!shall be in force on 
commencement of all authorif~d co~~fflt¢ti~~~· ?TI;d mil applicable fire insurance 
coverage shalL}Je effective upoh;cgJ:Upleticiii:;b'f'.:e.aJh insurable improvement. The 
policies ~b.~flt}ep~¢~t in force fot~~lle durationrJ:Jfthe Term. At least thirty (30) 
days Pfi(Ot'to the e~~ation of eachdnsurance policy, CONCESSIONAIRE shall 
furnisfii~~~~~ificatet~~ showing that'(:l,U.~W or extended policy has been obtained 
which meeif~·,~~r r~,q~~1l~Il!~~ts ofthis;::A.greement. CONCESSIONAIRE shall 
pr.ovi~e proor~6~1~:oritintt1ng~~~a;rrce at least annually during the Term. If 

··· >;'irisur(:lp.~¢1apse~~~r,j,~discontinued for any reason, CONCESSIONAIRE shall 

· ... · .... ;.·.••~./.' ..•• ~.. immecffat~lc~potif)A~~~ ~d immediately obtain replacement insurance or do so 
··· ,. as soon as t~~~ired by~~i~Y. Failure to do so constitutes a major default under 

'i> ..... this Agreemen~~~ubjectlito immediate termination ofthe Agreement. 

f. ' Mbdification. ~~To ensure protection from and against the kind and extent of risk 
existmg withthe Use of the Premises, CITY, at its discretion, may require the 
revisioq:·gfafuounts and coverage at any time during the Term by giving 
CONCESSIONAIRE thirty (30) days prior written notice. CONCESSIONAIRE 
shall also obtain any additional insurance required by CITY for new 
improvements, changed circumstances, or CITY's reasonable re-evaluation of risk 
levels related to this Agreement or the Premises. 

g. Accident Reports. CONCESSIONAIRE shall immediately report to the CITY 
any accident causing property damage or injury to persons and related to this 
Agreement or the Premises. Such report shall contain the names and addresses of 
the involved parties, a statement of the circumstances, the date and hour of the 

ADDENDUMB 
June 13, 2014 
Page 15 of34 

13 



27. 

28. 

29. 

30. 

accident, the names and addresses of any witnesses, and other pertinent 
information. 

h. Failure to Comply. If CONCESSIONAIRE fails or refuses to take out and 
maintain the required insurance or fails to provide the proof of coverage, CITY 
has the right to obtain the insurance. CONCESSIONAIRE shall reimburse CITY 
for the premiums paid with interest at the maximum allowable legal rate then in 
effect in California. CITY shall give notice ofthe payment of premiums within 
thirty (30) days of payment stating the amount paid, narn~s of the insurer(s), and 
rate of interest. The reimbursement and interest shall,l;>¥i'pai(f\by 
CONCESSIONAIRE on the first (1st) day ofthel)l~~tpfollowing the notice of 
payment by CITY. Notwithstanding any other pl,<lhrisi€l~:'gfthis Agreement to the 
contrary, if CONCESSIONAIRE fails or refuse~ to obta}la;<;)rmaintain insurance 
as required by this Agreement, or fails to],J.i~~i~e'proof ofrfi§).:JJ:ance at any time 
and from time to time as reasonably r~,g;Jiested By CITY, CITYE11Ja~i terminate this 
Agreement after five (5) business d,1;ti~~,prior written notice to ,,;;! '· ,,'' 
CONCESSIONAIRE. Upon such·tefffi~fl~tion, ca~CESSIONAIRE}sliall 
immediately cease its use of the Premise~i~g~fiiilirlence and diligently pursue 
the removal of its property from the Premise~·}~~p. accordance with Section 19, 
above. ' +':.·: 

\":~:; ~ >;, "~' 

Property Insurance Costs. CITY sh'atlgb~aJI):';li\l!d maintair{p~~perty insurance for fire, 
property, and extended coverage that'~l1clud~S>sco~~J'¥J:ge of tne Premises. 

,' ''· "?,;.\'· . ~.· <.'';'·\ ·,·.>·,·· , ' 

Waste, Damage, or~:g'e~tl'n"etion. CONCJig~IONAI~~hall not commit or allow to be 
committed an~;~~ste or ffia~~public or pri~~te nuisance on the Premises, shall keep the 
Premises clean aitf~;.plear o£Jfefuse and obstfMRt~ons, and shall dispose of all garbage, 
trash, and rubbish;if:i$.:)t~;Jlla~~J';;~a,t!sfactory t~~CITY. If the Premises are put into a 
conditig~~~.Qi~h is no\;~~~ent~''sat~~~~~~~~!@iy': and sanitary, CONCESSIONAIRE shall at 
its.sol~'''Cost:;~~y~pens~:f~~tore the Pterliises to the condition which existed prior to the 
wfi§te, damage, ~t,destru2ft6~'?Within a reasonable time. 

~0.'~<·::'·' ·,.·/.~\,:.~.·~ ,·J."'c\,-, ,""~· 
•'t' ·:.· .,, 

~£ '• 

Entry and Inspection. CONCESSIONAIRE may quietly enjoy the Premises, free from 
unreasonable interference by CITY, except as reasonably required in emergency 

ADDENDUMB 
June 13, 2014 
Page 16 of34 



31. 

32. 

33. 

34. 

situations as determined in CITY's sole discretion. During such an emergency, CITY 
may at all times enter and inspect the Premises and the operations conducted on the 
Premises. For all non-emergency situations, CITY and/or the Secretary oflnterior's 
designated representative, NPS, may at any and all reasonable times enter and inspect the 
Premises and the operations conducted on the Premises. In the event that entry or 
inspection by CITY discloses that the Premises are not in a decent, safe, healthy, and 
sanitary condition, CITY shall have the right, but not the obligation, after ten (1 0) days 
written notice to CONCESSIONAIRE, to have any necessary maintenance work done at 
the expense of CONCESSIONAIRE, and CONCESSIONAI~,~ll_~reby agrees to pay 
promptly any and all costs incurred by CITY in having the n~~~~saty maintenance work 
done, in order to keep the Premises in a decent, safe, healtl;1;~~)and sanitary condition. 
Further, if at any time CITY determines that the Premis~~' are~~Q!)n a decent, safe, 
healthy, and sanitary condition, CITY may at its sole &~lion, wifh~J}t additional notice, 
require CONCESSIONAIRE to file with CITY aJait4fu~,performhll~ebond to assure 
prompt correction of any condition which is no'e;decent~ safe, healthy,·~~sanitary. The 
bond shall be in an amount adequate in the,~i1pion of CITY to correct tif~J1ns€¢isfactory 
condition. CONCESSIONAIRE shall pay'tlle:~~,stc,ofthe~i{'rqnd. The rights reyserved in this 
section shall not create any obligations on CITY;~:(it1,Ct:ease obligations els~where in this 
Agreement imposed on CITY. ';;~;'i;', 

'',~ 

;,',";,/:i;y,~ 

Maintenance. CONCESSIONAI~~Sfiail~ ~t CONCESSIO~~IRE's sole cost and 
expense and to the CITY's satisfacti~~, ~~in~~il1 the Premis~~:I'h a decent, safe, healthy, 
and sanitary condition at all times an(tperfofin,;:~:qchi,r~pairs;that become necessary from 
time to time during the, term of this Ag~~e1J1efit. ' ' ;;z;, ,,, · 

,}/~~~-':> >::~<,'~'», 

Improvements/,~lt~ratio~i§JRN o improvern~pts, structures, or installations shall be 
constructed o'IT t~~LP,remis~'s~::and the Premf$e,s way not be altered by 
CONCESSIONAIREwithO,;Jfi.J:?:r~or written~pproval by CITY, which approval shall not 
be unr,~~s();t1ll9~Y dela~~~$,1{)1- Wit11li~~q'.,~~lier, CONCESSIONAIRE agrees that major 
str~~tl:iraFbil2:~t~~!t~ctural~~sign alteratibns to approved improvements, structures, or 

,,it.§tallations m~j~p,;be made~nthe Premises without prior written approval by CITY 
,i:)i;~(;lthat the approv(;lhs}mll ncit'.l'),Wrinreasonably delayed or withheld. This provision shall 
. noti~~Jjeve CONCESSIONAIRE of any obligation under this Agreement to maintain the 

Premises in a decent, ~~i'e, healthy, and sanitary condition, including structural repair and 
restoratieri'of damage~Vor worn improvements. CITY shall not be obligated by this 
Agreement'to~ake <;Ji assume any expense for any improvements or alterations. 

~ '-; \ ,,~ 

,-'<'' 
; '/;:,;; '<'i 

Utilities. CONJ:'?ESSIONAIRE shall order, obtain and pay for all utilities and service 
installation charge in connection with operation of the Premises. All such service utilities 
shall be installed underground. 

Taxes. Subject to the provisions of Article XIII, section 3(d) of the California 
Constitution and section 202.2 of the California Revenue and Taxation Code, 
CONCESSIONAIRE shall pay, before delinquency, all taxes, assessments, and fees 
assessed or levied upon CONCESSIONAIRE or the Premises, including the land, any 
buildings, structures, machines, equipment, appliances, or other improvements or 
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35. 

property of any nature whatsoever erected, installed, or maintained by 
CONCESSIONAIRE or levied by reason of the business or other CONCESSIONAIRE 
activities related to the Premises, including without limitation licenses and 
permits. CONCESSIONAIRE acknowledges that this Agreement may create a 
possessory interest subject to property taxation, and that CONCESSIONAIRE may be 
subject to the payment of taxes levied on CONCESSIONAIRE's interest, and that 
CONCESSIONAIRE shall pay all possessory interest taxes. CONCESSIONAIRE's 
payment of taxes, fees, and assessments shall not reduce any concession payment due the 
CITY. CITY shall not assume any responsibility for any taxes wlitatsoever resulting from 
CONCESSIONAIRE's possession, use, or occupancy ofthe)~~~fuises . 

.;: ~ ; 

Ownership of Improvements and Personal Property. 
<~·~ f\~tk< 

,,,;;, 

<'Jt: 

a. Improvements. Any and all improvemenp,§;;'''ft!:J;d6'fixtures, ~tl]~t,ures, and 
installations or additions to the Premis~~;'now existing or acce~t~~~roj ect 
improvements on the Premises by Q~~CESSIO~AIRE shall be et#~:Q;1ed to be 
part of the Premises and shall be err~!~~lJ[Opertj?J:free of all liens mtet'iclaims. 

,,·,>,<~<~, ,,~~:_,~' ' ,,: 

b. Personal Property. CONCESSIONAIRE ~~~l~~emove CONCESSIONAIRE­
owned machines, applian~~$) .. equipment (oth6't'c:£h~D trade fixtures), and other 
items of personal propertyi$i$~~~q,the expiration d~~,eJerm, or as soon as 
reasonably practicable after ~ndfi~~~;~~~t~rmination, Y,~fin no event later than 
sixty (60) days after such noti&~ ofte~£~~':ti~P·. An~ such items which 
CONCESSIQ~AIRE fails to rewo:y~~ln acc~f~Wic~ with this subsection b., shall 
be consid~ttfcf,~~~(jj,pned and witl~oe processetland disposed of in accordance 
with applicable pfQ>,Y,~!:)ions of Calilf~rnia law. If any removal of such personal 
propertji~};{~ONC~SSIONAIRE ol:t(;JJY results in damage to the Premises, 
CONCESS[~~AI~~1·!i~~~l repair or .~€i:y for the repair of all such damage at its 
sg.l~ cpst and'{S~~~se: No~~~st!fliding the foregoing, if CONCESSIONAIRE 

. ,,~;c' bte<itslf~ld~spose~~;~7apy of its personal property used in its operations on the 

:·.'·'·,'( .. 1,·.·.·.;.·:.·.·,;·,·;···.,~.~. Premises'#~~~Rn e~~~~~tjRn or termination of th
1
is Agreement, CITY shall have the 

. •>, first right to,~~~B,uire or:JilWfchase such persona property. 

36. Un~V~1dable Delay. rt~he pe;formance of an act required by this Agreement is directly 
prevente~<Qf delayed Y,y a cause beyond the reasonable control of the party required to 
perform the\~~,1,, thatp~rty shall be excused from performing the act for a period equal to 
the period ofthe~P,.+evention or delay. This provision shall not apply to obligations to pay 
concession payfu:ent. The party claiming a delay shall notify the other party in writing 
within five (5}'calendar days after the beginning of any claimed delay. 

37. Hazardous Substances. CONCESSIONAIRE shall not allow the illegal installation, 
storage, utilization, generation, sale or release of Hazardous Substances or otherwise 
regulated substances in, on, under, or from the Premises. CONCESSIONAIRE and 
CONCESSIONAIRE'S agents and contractors shall not install, store, utilize, generate or 
sell any Hazardous Substance on the Premises without CITY' prior written consent. 
CONCESSIONAIRE shall, prior to initiating any design, construction, use or operations, 
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obtain all required permits from applicable regulatory agencies, including without 
limitation the San Diego County Department of Environmental Health, local fire 
agencies, the San Diego County Department of Weights and Measures, the San Diego 
County Air Pollution Control District, and the San Diego Regional Water Quality Control 
Board. Installing, utilizing, storing, or any other presence of a Hazardous Substance 
includes boxes, bags, bottles, drums, cylinders, above or below ground tanks, equipment 
with tanks, or any other type of container, equipment or device which holds or 
incorporates a Hazardous Substance or hazardous waste. 

a. Release. For all purposes of this Agreement, a "relea§~~t;'shaU,include without 
limitation any spilling, leaking, pumping, pouring, .~tt~~ng, emptying, 
discharging, injecting, escaping, leeching, dumping, oro:;p~~rwise disposing of 
hazardous substances. 

b. Hazardous Substance. For all purposes~ffthis ~greement, "H~~~:rg()us Substance" 
shall mean any substance listed by th,t;f~vironme~tal Protection Agenpy:•or the 
State of California as a hazardous s·ulJst~~~~.' and cil~"types of petrole~~related 
substances and their chemical constituenfstff;,,. .':'''" · '· · .; · 

"', o>') ,' <'·'< 

'··:·?~;~;;~:::~"" 

c. Remediation. IfCONCES$;I,(?NAIRE's constri[~~~()l1• occupancy, use, 
development, maintenance ~'t·i~Bt(i)~a:tion of the Pr~$~~sJesults in a release of a 
Hazardous Substance, CONCllSSIO~~I~E shall pa~~~~l costs of remediation and 
removal to CITY's satisfactiori~[or unr~~t:Ht.tedreuse·•8f the Premises, and in 
accordance withAll applicable l~ws" •. ;t:dies arla:~~.gitii~tions of governmental 
authorities.,.·i·.i;:;1s~~\f•.·ci.. 'i\}'''· .·.0· 

;·,,,,, -&~12-~ 

d. Remo:V~Jt".':X«iCONtij,SSIONAIRE o:r~CQNCESSIONAIRE's agent has received 
approval an~ill~rmi~~·tQ.store, utilizt,1t~generate or install, or otherwise bring 

)-I<LZcu:dous Suij~lt@ce§··{@.tl1~·iJ1r~m.ises, CONCESSIONAIRE or 
y • 00:W:C~~§IONA.i~'s agenCshcill remove all Hazardous Substances in any type 

•> of cont~1it¢i.1~~quip~n.Jor ~evice from the Premises immediately upon or prior to 
··i~:~~.·· the expiratiBJ,iiW earlie\·.J~thlination of this Agreement. CITY reserves the right to 

· .: . conduct ins~e~tions of!1lie Premises and/or request documentation demonstrating 
\th,e legal remo~~l and/or disposal ofthe hazardous materials, wastes or other 

c~:l'ltainers, eq(wment or devices from the Premises. CONCESSIONAIRE shall 
ber~§p~msiblelfor any and all costs incurred by CITY to remove any container, 
equipfu~pt or'device requiring disposal or removal as required by this provision. 

e. Indemnity. CONCESSIONAIRE shall protect, defend, indemnify, and hold 
CITY harmless from any and all claims, costs, and expenses related to 
environmental liabilities resulting from CONCESSIONAIRE's construction, 
occupancy, use, development, maintenance or restoration of the Premises, 
including without limiteation: (i) costs of environmental assessments; (ii) costs of 
regulatory remediation oversight; (iii) costs of remediation and removal; (iv) any 
necessary CITY response costs; (v) all fines, penalties or fees assessed by any 
regulatory agency; (vi) damages for injury to natural resources, 
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CONCESSIONAIRE's officers, employees, invitees, guests, agents or 
contractors, or the public, and (vii) all costs of any health assessments or health 
effect studies. 

f. Notice ofRelease. If CONCESSIONAIRE knows or has reasonable cause to 
believe that a Hazardous Substance has been released on, from or beneath the 
Premises, CONCESSIONAIRE shall immediately notify CITY and any 
appropriate regulatory or reporting agency pursuant to California Code of 
Regulations Title 19 and any other applicable laws or r~~~lations. 
CONCESSIONAIRE shall deliver a written report t4~p~6f't6~,CITY within three 
(3) days after receipt of the knowledge or cause for~~eliefand submit any required 
written reports to regulatory or reporting agenc~s;as~~~W:red by regulation or 
law. If CONCESSIONAIRE knows or has rd~~nable 2a'u~t:tto believe that such 
substance is an imminent release or immi~~M~;&ubstantial Ciiuiger to public health 
and safety, CONCESSIONAIRE shall.,t~Re all actions necess~:if:~,~p alleviate the 
danger. CONCESSIONAIRE sha11Aii'unediately,?otify CITY iri~}titl$Of any 
violation, notice to comply, or not;J"be::d~,~iglatio11,:t;~,9eived or the irii~i1:rfion of 
environmental actions or private suits rel~~~,~,tp;itlie':Ptemises. ,,,, 

<'~~t:?>~ 

g. Environmental Assessmdl:t,r0J)pon reasonabl~~ba'clse to believe that 
CONCESSIONAIRE's cori~t~~Pip~, occupancy,'~s$~,g~v,elopment, maintenance, 
or restoration of the Premise"~,Je~~1tl~i:Qany HazardoiisSubstance being released 
on, from or beneath the Premf~~s,CITYcf:~~~;1c;l';luse, an environmental under 
regulatory ov~c~;~ight of the susp@pt~ea to B~;)p~hformed by a professional 
environm~1\Lt2lli:6~'tl!~J.tltant registe:li~d~ with the ~hite of California as a Professional 
Enginee~'Certifietlt~pgineering d~~0logist, or Registered Civil Engineer. The 
envircrrri:i\t~tttal asse~~inent shall be ~~ti:\ined at CONCESSIONAIRE's sole cost 
and expense1;"and s~~lk:,e~tablish whai~'lf any, Hazardous Substances have more 

:Jjklf);¥ than not::~\;}~n'~&l:t'se,i$.~~~,~~0,NCES SI ON AIRE' s construction, occupancy, 
i~t',;f,;,,Mey~ , :.~ .. ~~spmerit1~p\~intenance, 06r restoration of the Premises, and in what 

,,~i:~(' bqua~titres~£~~,any Ft~~~ouds Su
1 
b
1 
stances exist in dq~antities greater

1
th.an allowed 

""" ,,, y ctty, cotiil;ltY> state, <'U\;i!:e' era aws, statutes, or mances, or regu atwns, or 
' ;; ; require future5r~strictedl'te-use of the Premises, then the environmental assessment 

:, shall include a:discussion of such substances with recommendations for 
~~~diation an;dremoval necessary to effect unrestricted re-use and in compliance 
with!tb,0se la,ws or statutes, and estimates of the cost of such remediation or 
remov&l~: Q:0NCESSIONAIRE shall cause, or if CONCESSIONAIRE fails to do 
so withiP:'~ reasonable period of time, as determined by CITY in its sole 
discretion, then CITY may cause, the remediation and/or removal recommended 
in the environmental assessment such that UNRESTRICTED REUSE OF THE 
Premises and compliance with environmental laws and regulations are achieved, 
and CONCESSIONAIRE shall pay all costs and expenses therefore. 

38. Asbestos Disclosure. Portions ofthe structural components of the Premises may contain 
asbestos. If so, CONCESSIONAIRE acknowledges having received notice from CITY of 
the presence of asbestos in accordance with Health and Safety Code section 25915. 
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CONCESSIONAIRE shall disclose the existence of asbestos on the Premises, as required 
by Health and Safety Code section 25915. CONCESSIONAIRE shall indemnify and hold 
CITY harmless from any loss or claim which may result from the existence of asbestos 
on the Premises. 

39. Asbestos. Asbestos removal, management, or containment shall be conducted in 
accordance with all applicable laws and as approved by CITY. CITY reserves the right to 
inspect any improvements, alterations, or repairs to the Premises made by 
CONCESSIONAIRE. CITY may, at its discretion, station supx~Jsory personnel at the 
work site to ensure that CONCESSIONAIRE's obligations 1JAU'e'rtliis section are fulfilled. 
Each party shall coordinate with the other regarding any t~J;.9vement, alteration, or 
repair, and, except in the event of an emergency, the P~.~· r~·g~~l{~ible for such work shall 
provide written notice to the other party at least fift~eil:.;Q 5) day'S;pij.or to commencing the 
Work. 

.. . : . <;:::•· 

40. 

41. 

42. 

Notices. Any notice required or permitted.~ 
writing and may be served personally or by' 
addressed as follows: 

Ifto CONCESSIONAIRE: 

If to CITY: "'' .. ::!;~;·• 

Tiffi CITY ~~):ti, D;Ji ; , 

;"~<C,'>:,~_ 

' ' ' ' 

given UJ.lder this Agr~~~~fU,~;~l}all be in 
State.~ .• mail, postage pre.p~fd, 

0 •,,~">,~,v '< ''""" 
~ ·yi ~< 

Real Estate Assetsi~~partna.~~t<'•·•: . ;'' 
Attention.:, U~rector, ~~·art.Esf~t~.~~~¢;t,~;Q.~partment 
12Q§J~~fi.'lf,f~~&11p.~, s~iit~·«l;zoo, Ms 51~ 
~~h Diego, C~lifi.nviia 92 fOlt~~ 

§~f~~~ifilpliance with 2~~~;:\CONJ~·~~IONAIRE shall at its sole cost and expense comply 
withalllocal, state anaJeder~l rules, regulations, and laws, and all direction by 
compeMmt•a;uthority, which now or hereafter pertain to CONCESSIONAIRE's 
occupanc§;.~S.e, deveX~pment, maintenance, and restoration of the Premises. In addition, 
CONCESSIO~~~tE shall comply with any and all notices issued by CITY under the 
authority of an~;ilaw, statute, ordinance, or regulation. 

No Discrimination. CONCESSIONAIRE shall not discriminate in any manner against 
any person or persons on account of race, color, religion, gender, sexual orientation, 
medical status, national origin, age, marital status, or physical disability in 
CONCESSIONAIRE's use of the Premises, including but not limited to the providing of 
goods, services, facilities, privileges, advantages, and accommodations, and the obtaining 
and holding of employment. CONCESSIONAIRE shall not discriminate in accordance 
with Conditions 5 and 7 of the USA Deed. 
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43. 

44. 

Additionally, CONCESSIONAIRE shall not discriminate on the basis of race, gender, 
religion, national origin, ethnicity, sexual orientation, age, or disability in the solicitation, 
selection, hiring or treatment of consultants, contractors, subcontractors, vendors or 
suppliers. CONCESSIONAIRE shall provide equal opportunity for contractors, 
subcontractors to participate in contracting and subcontracting opportunities. 
CONCESSIONAIRE understands and agrees that violation of this clause shall be 
considered a material breach of this Agreement and may result in Agreement termination, 
debarment, and other sanctions. This language shall be in contracts between the 
CONCESSIONAIRE and any consultants, contractors, subcont.E~ctor's vendors and 
suppliers. · ·· .· ... 

_c;:-'f",_; 

Local Business and Employment. CONCESSIONAIRJ~td~ktl~\Y;l.~dges that CITY seeks 
to promote employment and business opportunitiesfo~~~ocal re'sid'e~ts and firms in all 
CITY contracts. CONCESSIONAIRE will, to th~;\e~t~ntlegally pd$gil~le, solicit 
applications for employment, and bids and prgposals for subcontracts~~~(ij:t;;,work 
associated with this Agreement from local ;r;'s:iqents and,firms as opport~i:ti~s.occur. 
CONCESSIONAIRE shall hire qualified ·16c~1Dre~idents ~q firms whenev~~.Ibasible. 

':';;" ~, : ''•<"·\: '~'-

•"'::·-/f:~:k~ ' ::~;(·;' 

Drug-free Workplace. CONCESSIONAIRE shalfc~~ply with San Diego City Council 
Policy 100-17. "DRUG-FREE W~:RJ(PLACE", adopt~a'J>y San Diego Resolution R-
277952 and fully incorporated int6\~~~~£;reement by tliiJ.sf'~(erence. 
CONCESSIONAIRE shall ensure tfi;!;ttits~~,~~~%5\~tors compty·~ith the requirements of 
CITY's Council Policy 100-17. CON~ESSI~N:::: .. ~ . shalliadopt and enforce a policy to 
maintain a drug-free TY~rkplace by doi~~ ~t .... '!'!the' .. ~,~lng: 

. :f::~tl(;:{:·,)s'~':; :::~~t , .. , 
a. Publish;l;f~tatemelt£Jt}ptifying emtflfgyees that the unlawful manufacture, 

distriBU~i~~, .. dispensWtion, possessio!,'l;;,.g;r1use of controlled substances are 
prohibited &Jl;';tlJ.e P%~m\se~. and speci'f'ing the actions that will be taken against 
.elilJ~lgyees for JYi9:latiotis :€)$;~!~~t.Pronlbition; and 

(/·~ \'> i ;<.·.:,. --·(~\~~.;·:\<,,: '",. :<_.::::<·., . , .. ,Y_:,,.·(~·< ~ 
/· ., ' 

bi' EstablisF1~~1.dJ;ug-fh.~e~a;waren,ess program to inform employees about all of the 
following: 5

'·· >> 

The dang~rs of drug abuse in the workplace; 

·,·1.,· 

(2): •GONG~SSIONAIRE's policy of maintaining a drug-free workplace; 
' .,_.' ' -~-... ~ 

(3) 

(4) 

An:§available drug counseling, rehabilitation, and employees assistance 
'programs; and 

Penalties that may be imposed upon employees for drug abuse violations. 

45. Compliance with CITY'S Equal Employment Opportunity Contracting Program. 
CONCESSIONAIRE acknowledges and agrees that it is aware of, and will comply with, 
City Council Ordinance No. 18173 (San Diego Municipal Code sections 22.2701 through 
22.2708, as amended), EQUAL EMPLOYMENT OPPORTUNITY OUTREACH 
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PROGRAM, a copy of which is on file in the Office of the City Clerk and by this 
reference is incorporated herein. CONCESSIONAIRE shall ensure that its contractors 
comply with CITY's Equal Opportunity Contracting Program. Nothing in this section 
shall be interpreted to hold CONCESSIONAIRE liable for any discriminatory practice of 
its contractors. 

46. CITY Employee Participation Policy. Pursuant to City Council Policy 300-11, CITY, at 
its sole discretion, may unilaterally and immediately terminate t~~,.Agreement if 
CONCESSIONAIRE employs an individual who, within th~~pVeFve'·(12) months 
immediately preceding employment, did in his or her cap<if~t]x,as a CITY officer or 
employee participate in, negotiate with, or otherwise h~vi a.J:ii:~~~uence on the 
recommendation made to the City Council in connect!~~ withthi$'Agreement or selection 
of CONCESSIONAIRE. •'• >'1·.~ 

J~: :+ 
,··~~ ; < ~ 

4 7. Disabled Access Compliance. CONCESSI~~;AIRE shaP comply withi~f"( ; ••..• , 
nondiscrimination laws of the United Stares;'8%~te.ofCa~fqrnia and CITY;•$J;iduding but 
not limited to those laws set forth in Conditions:•5;~~U,Q 7'of t1ie USA Deed; the California 
Government Code sections 11135-11139.5; the F~a~~~lRehabilitation Act of 1973, 
Section 504, Title V; the Americ~§;with Disabilitie~·~W~tof 1990 (ADA); and any other 
applicable state and federal laws afi:ra::t.~~\}l<ltions in effed~3t\'h;ereafter enacted protecting 
the rights of people with disabilitiei~~,c6'N~,JWSSIONAIRE'§1•~~fupliance shall include but 
not necessarily be limited to the follo'W:ing: · ·· · · 

a. 

,' ,:/~/'>/', 

CONCES~Hi:>N~~ shall not diS,.cfiminate ai~inst qualified persons with 
disabili~i~s in an)/~p~cts of empl()~ment, including recruitment, hiring, 
prom6tf®,~~,conditi~ps and privileg~~ •• q,;t:employment, training, compensation, 
benefits, dlts~)p)ine,;~~y.offs, and tern$1nation of employment. 

'<• <~ o''<'\ ' "'' o'' 'i ,,. \ , ,· ''-, , 

:};:·~~~<// .. ~.· ','c;' ·, ~.·, • ,';:;J:/,:;·;_,._ "<,' ,_,·~~ :· ·~':':.\.·"~} ~'/ 

b. :«·' ·Re <!:lil'f.i.Ii~ed individ~al with a disability may be excluded on the basis of 

... 
· .. · .. ··,·.•·.·.'··.•.:.·.;~·.·.·.•.~.: .. ·.· .. ' disabilit5h;~Q1TI parti'~~P.tation in, or be denied the benefits of, services, programs, or 
• . • activities o£0'CDNCES$;J~NAIRE. 

·;r ~~~ ,:_ . 

c. ·;; l'CONCESSIU~'~IRE shall post a statement addressing the requirements of the 
~~A in a pro~1nent place at the work site. 

'Y.:~, , ·; 

d. Wheti'~e~.W:t~d by law, any improvements made to the Premises by 
CONC:&SSIONAIRE shall comply with municipal, state and federal disabled 
access requirements by bringing up to code and making accessible any areas of 
the Premises which deny access to disabled persons. All improvements and 
alterations shall be at the sole cost of CONCESSIONAIRE. 

1. 
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n. CONCESSIONAIRE understands that failure to comply with the above 
requirements and/or submitting false information in response to these 
requirements shall constitute a default under this Agreement. 

48. Prevailing Wage Rates. Prevailing wage rates apply to this Agreement. 

REQUIREMENTS FOR CONTRACTS SUBJECT TO STATE PREVAILING WAGE 
REQUIREMENTS. 

In accordance with California Labor Code (Labor Code) ~~~fl()nS 1770, et seq., as 
amended, the Director of the Department oflndustriali'~latthi\ts .. (DIR) has determined 
the general prevailing rate of per diem wages (Prev~iii.i1g Wag~'~ii;t~) in accordance with 
the standards set forth in sections for the locality~!ii:i;W:~i2h the workfs-to be performed. 
CONCESSIONAIRE may review the Prevail~g'\Vage'Rate at the CI?f~"~Purchasing 
and Contracting Department or Equal OppQ / 'ty Contracting (EOC) OftJ:ii;~_q]:•on-line 
at http://www.dir.ca.gov/dlsr/statistics_re-seaf •.t~l. CQNCESSIONAI~2§I:lall post a 
copy of the Prevailing Wage Rate at each job sife.1%-~:~L;,t#ake copies available to any 
interested party on request. ·~:;;;• 

\.";it;;~; 

Pursuant to Labor Code sections t~g~;,~~ts~q., and 1770 et.g~H·· ~ONCESSIONAIRE and 
all subcontractors shall pay not less t~ati tll~i~r~vailing W age:•C:Rate to all persons 
employed by them in the execution o~the w0:n~~;l€(9NSESS'IONAIRE and any 
subcontractor shall c<;>mply with sectio~~l17\S'\Penalii~s,:f6r Violations) in the event 
workmen are paiQ,;J~s·s\~th;~n,.said specifietdf;'fates. 

' ,~ '»•" ' :. "o" 

The wage rate'~-Q;~t~pnined'~~y the DIR and;p.Jr!pJished in the Department of 
Transportation pu~ii¢:.Cl#on.f~n.titl~d "(Jenera~~'fevailing Wage Rates" refer to expiration 
dates.)ft_b.~.l?,l1blishec(: e''rate•:a'ct~§£,If9-t{•re'fer to a predetermined wage rate to be paid 
aft~r·tfie;e~p~~~tf.<;>J1 date'; .. i,g published'wage rate shall be in effect for the life of this 
~greement. If'tli~~~1;1blish~~~~-~~e r;:tte refers to a predetermined wage rate to become 

.:~~~~~~.ctive upon expi~~1ion ofiB~~~tiblished wage rate and the predetermined wage rate is 
oil:~·.!fi:~:@.with the DIR~·.;~gch predetermined wage rate shall become effective on the date 
follo-w-JP.gthe expirati?~ date and shall apply to this Agreement in the same manner as if 
it had He~p,mublished_-il)'said publication. If the predetermined wage rate refers to one or 
more addft:fomcal expitii\.tion dates with additional predetermined wage rates, which 
expiration date~};q«e'ur during the life of this Agreement, each successive predetermined 
wage rate shall ·apply to this Agreement on the date following the expiration date of the 
previous wage rate. If the last of such predetermined wage rates expires during the life of 
this Agreement, such wage rate shall apply to the balance of the contract. 

The successful bidder intending to use a craft or classification not shown on the 
prevailing rate determinations may be required to pay the rate of the craft or classification 
most closely related to it. 
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49. 

50. 

CONCESSIONAIRE and subcontractors must comply with Labor Code section 1776 by 
keeping accurate payroll records that show the name, address, social security number, 
work classification, straight time, and overtime hours worked each day and week by each 
worker, and the actual per diem wages paid to each worker employed by 
CONCESSIONAIRE or subcontractor in connection with the public works project. Each 
payroll record shall contain or be verified by a written declaration signed by 
CONCESSIONAIRE or subcontractor under penalty of perjury that states that: 1) the 
information contained in the payroll record is true and correct; and 2) 
CONCESSIONAIRE or subcontractor has complied with the ryg_Mirements of Labor Code 
sections 1771, 1811, and 1815 for any work performed by hisx~f h~r"employees on the 
public works project. The payroll records must be certified~~~QNCESSIONAIRE and 
subcontractor(s) shall submit weekly certified payrolls,,,~niin.~~\?hthe CITY's web-based 
labor compliance program. CONCESSIONAIRE shall',~e resp6i'a;ilil1e for the compliance 
with these provisions by its subcontractors. CITY,~i~L,~ithhold cd'iitt~et payments when 
payroll records are delinquent or deemed inadli(sttlate by CITY or anoth,~~.,governmental 
entity, or when it is established after investjg~~ion by CUY or another goMef111l):ental 

. . .. _, .. ,.,,.," . .. . ,.· ,. . ' 
entity that underpayment has occurred. · .. · · · ·;: :' .. "" "k1,, ,; 

'<<',:,'?0t)-: -~~;;:')~,;' <~ ' ' ' ~,,~~ 

You must abide by the requirements of Labor CoclS~~~tions 1777.5, 1777.6, and 1777.7 
concerning the employment of ap3l),~~!}tices by contraet6f,s and subcontractors performing 
public works contracts. '~)}> · }f;. 

'"'<,-:.:,f,'' 

Equal Benefits. CONCESSIONAI~jsh~ll:·~$ffi.~Jx~th~a~~iego Municipal Code 
sections 22.4301-22A~.Q§, which require Q.~cess'i'8ncait¢s of City-owned property to offer 
the same emploYJl11'€ihM~~~.fits to emplo~~es with spouses and employees with domestic 
partners. CO~;Q1SSSION~IRE shall certi~ that it will maintain such equal benefits 
throughout tfl'~·f~~. of this;~greement. ·,, 

·,:, :, ~~~~;':~~:: ,~, ~- ~ 
' '",:~:,'{',}' 

',"'<';,:\,':,,. '", ",'''"'." 
Cc,, ' ,'' ,. ·: ', ~' ' \;;/·' 

~--_i.,;:::~~ ',/·~:~"~>·Y, , \:;:;y{~·~·:?,·, , . , ·~:~,., ·;,,:,:t<-.' ~~::: ::3- , 
Wat6f"~ua:fftjf~~suranc~sCQONCESSIONAIRE shall comply with all applicable 
.l:~~uirements of~Ultf'~atiorla}'~~pllutant Discharge Elimination System ("NPDES") Permit 

,,,:;;~g. R9-2007 -0001';; 3.n,d any sU~sequent versions of this NPDES permit that become 
· ~ff~~tive during the 1'~1\JTI oftMs Agreement. CONCESSIONAIRE shall comply with San 

Dieg~:M;unicipal Cod~~Chapter 4, Article 3, Division 3: Storm Water Management and 
Discharg~(f;ontrol (th.~~~Storm Water Code"), as amended from time to time, and employ 
"Best Mm:iftg~tllent ~factices" including a "Storm Water Pollution Prevention Plan" as 
those terms ate.Cl;~firied by the Storm Water Code (collectively, "Prevention Plan") and as 
approved by CLTY under its Storm Water Management Program. Within the first thirty 
(30) days of the Term, CONCESSIONAIRE shall submit a Prevention Plan satisfactory 
to CITY that will control any "Pollutants," as defined by the Storm Water Code, 
discharged from the Premises. CITY may review the Prevention Plan periodically. 
Within thirty (30) days after written notice from CITY requesting an update of the 
Prevention Plan, CONCESSIONAIRE shall submit an updated Prevention Plan to 
CITY's satisfaction. CONCESSIONAIRE shall implement all changes to the Prevention 
Plan as required by CITY and to ensure compliance with all applicable laws, ordinances, 
and regulations. CONCESSIONAIRE shall inform its employees, contractors, 
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subcontractors, agents and vendors of the Prevention Plan and ensure their compliance 
therewith. CONCESSIONAIRE shall at all times keep and maintain Best Management 
Practices required by the Prevention Plan in a manner which controls and prevents 
discharge of Pollutants to the Maximum Extent Practicable. CONCESSIONAIRE 
understands and agrees that storm water pollution prevention requirements may change 
from time to time by regulation of the San Diego Regional Water Quality Control Board, 
and CONCESSIONAIRE expressly agrees that it will at its sole cost and expense 
maintain compliance with applicable regulations notwithstanding any change in law 
relating to storm water management. 

51. Cumulative Remedies. CITY's rights and remedies unqerthi'$,~greement are cumulative 
and shall not limit or otherwise waive or deny any of ©iTY' s 'rig&ts or remedies at law or 
in equity. , >. > 

52. Survival. Any obligation which accrues unq~r this Agreement prior to 'tts~~pir~tion or 
termination shall survive such expiration,®i"f~:hnination.• ~',j(:!~' 

Cj',;,~ /y, 

53. Joint and Several Liability. IfCONCESSIONAI~;·~s~~~mprised ofmorethan one 
person or legal entity, such perso~~.and entities, and'"~~&hofthem, shall be jointly and 
severally liable for the performan~);,{i!f~~ch and every dbli~~tion of CONCESSIONAIRE 
under this Agreement. , ,. • • . • , ···· 

54. No Affiliation. Nothing contained inthis 1~i~e~&ht;§pabl'be deemed or construed to 
create a partnershi~~dPIJ:it:xenture or oth~J;·kffiliation!ietween CITY and 
CONCESSION~IRE ot"b&tween CITY ctn,d any other entity or party, or cause CITY to 
be responsibl~;;ilWap.y way··~~~ the debts or ~bligations of CONCESSIONAIRE or any 
other party or entili~ki . ·. . 

- --~:~,;~::, ",;,d,~~;'x 

55. Entire:.~gt~~men~. Thf~·:,A.g;reem~htc'6tistitutes the entire agreement between the parties 
ap.dpertainingit~'Ithis Agre~m~nt and CONCESSIONAIRE's occupancy, use, 

• 1i~~~velopment, maiut~ll.ance, an~t;~storation of the Premises. Any modification, alteration, 
!:'". oh·~endment of thi& ~greemeht shall be in writing and signed by all the parties hereto 

witnii:w,itten concurnbti&e by the Secretary of the Interior or his/her delegated 
represerl~tive, NPS. ,·. 

56. Partial Inv~ff~ity. Jf;~~y term, condition, or provision of this Agreement is found invalid, 
void, or unenfd~"~eible by a court of competent jurisdiction, the remaining provisions 
shall remain in'full force and effect. 

57. Governmental Approvals. By entering into this Agreement, neither CITY nor CITY's 
City Council is obligating itself to any governmental agent, board, commission, or 
agency with regard to any other discretionary action relating to CONCESSIONAIRE's 
occupancy, use, development, or maintenance of the Premises. Discretionary action 
includes but is not limited to re-zonings, variances, environmental clearances, or any 

ADDENDUMB 
June 13, 2014 
Page 26 of34 



other governmental approvals which may be required for CONCESSIONAIRE's 
occupancy, use, development, or maintenance of the Premises. 

58. Standard of Employees. CONCESSIONAIRE and its employees shall at all times 
conduct themselves and the operations on the Premises in a creditable manner, as 
determined by CITY in its sole and reasonable discretion. 

59. Criminal Background Screenings. CITY may require background investigations on all 
CONCESSIONAIRE employees assigned to this Agreement wl;len information becomes 
available that indicates a potential breach in safety or securityd' ···· 

60. 

61. 

62. 

Gratuities. This Agreement may be terminated by written not~~e:.if CITY determines that 
CONCESSIONAIRE, its agent, or another representatt~e: . 

' ·.,_~ f 

a. Offered or gave a gratuity (e.g. an ente~~l~e~t or gift) to ~11~~t£i.cer, or 
employee of CITY; and .. · ;~~~:.. .. }'~Et 

b. Intended by the gratuity to obtain a co~~~~~f;c;9f,i':~~~{~~ffble treatment•'~der a 
contract. ··: 

< :,'~:~~,y~~:-~,~ 

If this Agreement is terminated urite\r~~~~~ .. s.ection, CIT~'ir$t:~ntit~d to pursue breach of 
contract remedies and all other reme};ijes;ti~~i]li\PJe at law ot:;·~~:equity. 

)> ''(~~::~:':·'·-~ ~,,, ,';~: 
' ' '~-

Conflict oflnterest. gg:NCESSIONAli£i~:s:~~~bject~~ .. :{irl•federal, state and local conflict 
of interest laws, r.ygilhili~Jils .. and policie~\~pplicable to:'Jmblic contracts and procurement 
practices, inclp;~~flg but ri6tUmited to Caff:'fomia Government Code sections 1090, et. seq. 
and 81000, et:~'se~.; 1:;t~e Cit¥~f San Diego B)~ll~~~s Ordinance, codified in the San Diego 
Municipal Code at!~~ctiol14~f;f.~~Ql to 27.35.~~: CITY may determine that a conflict of 
intere.~t cg(!~irequires'f~~~~ON€$$\~~:~:N~iRE to complete one or more statements of 
ecgJ.Aorffichint~r~st~iscU)s;ijl.~}relevantl'iniincial interests. Upon CITY's request, 
G:h:ONCESSIONAJ.RE shaifs:tlb,mit the necessary documents to the CITY. 

lii~i,{luct Endorseme~fSif'ON~~IONAIRE is prohibited from indicating, either directly 
or b·yn·nplication, tha{'GITY has endorsed its goods or services without prior written 
authori'i~ti(J;n by CIT'(;} 

63. Confidentialrt~·dfS~l."Vices. All services performed by CONCESSIONAIRE, and any 
subcontractors 'ifhpplicable including but not limited to provision of all drafts, data, 
information, correspondence, proposals, reports or any nature, estimates compiled or 
composed by CONCESSIONAIRE, are for the sole use of CITY, its agents and 
employees. Neither the documents nor their contents shall be released to any third party 
without the prior written consent of CITY. This provision does not apply to information 
that (a) was publicly known, or otherwise known to the CONCESSIONAIRE, at the time 
that it was disclosed to the CONCESSIONAIRE by CITY, (b) subsequently becomes 
publicly known through no act or omission of the CONCESSIONAIRE, or (c) otherwise 
becomes known to the CONCESSIONAIRE other than through disclosure by CITY. 
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64. Public Records. This Agreement is a public document subject to the California Public 
Records Act, and as such may be subject to public review in accordance with the attached 
Exhibit G. 

65. Conformity. The policies established by CONCESSIONAIRE for the operation of the 
Premises shall conform to the general policies established by CITY for the use and 
operation of CITY -owned properties like the Premises. 

66. Use ofProceeds. CONCESSIONAIRE shall use all revenu~.l'eJiived from the operation 
of the Premises exclusively for the continued operation, W~\:fitenance, and improvement 
of the Premises and purposes incidental thereto. CONC,;~'ss1(Q~~IRE's compliance with 
this requirement shall be certified in CONCESSIONAiRE's arirl~3;}.financial report as 
required herein. r ' "'' \, ;, 

~,~ ~ 

J( 

a. Annual Report. Within ninety (90)~:9r~N,S after tht:last day of eacl'l\~£ ... ,··· 
CONCESSIONAIRE's fiscal year~rctti~ijgthe T~f~, CONCESSIONAIRE shall 
deliver to CITY a preliminary, non-audit~~~g~~~iaireport for thaffiscal year. 
The financial report shall include an operatit1~i§t~tement and a report of net worth, 
and shall be in a form rea~pJ;l,l;l.bly satisfactory tdi~9~J'Y, and shall be subject to 
review and audit by the crl:~i~GJ;J~e San Diego'i~~J~,A:t-lditor. Within one 
hundred fifty (150) days aftetstlie·"la~~~l:l:J; of each o'F·~ONCESSIONAIRE's fiscal 
years during the Term, CONC)1:SSIO~~:£tP:~§hall deiiver to CITY audited 
financial repq9$,that complies ~itl}.;tfi~ abo~.;'f~qtiirements for an annual 
financial :ryjl!brt;~~l~i:titied by an irt~~pendent ceytified public accountant. 

9' ',,,,..,::/''> '~ t~> 

b. Finan6l~1~~ecords.·:~ONCESSIO~~IRE shall keep or cause to be kept true, 
accurate, aif4'i,q.pmpl~t,e .. ~;t9COUnting re~ords using generally accepted accounting 

.. ;R~i;nc~,ples consi.stehtly ap~li~d~ inclllding double-entry books, a profit-and-loss 
A~:1•· ·s!fate~e,lfit~ and a 1:5'all:).nce sheet, making it possible at all times to determine the 

,,;~E~\ nature ~Cl.?amountb£·re,yenue and expenditures. All of CONCESSIONAIRE's 
, si•'At~;~. expenditur~",S;;?1ld tr~sa;~tidns shall be supported by documents of original entry 

; lf'· such as sales·s~~ps, casli:fegister tapes, purchase invoices, and receipts . 

c. 

.. ;CONCESSIO~~IRE shall retain documents supporting its profit-and-loss 
. s~t~ments for,:@kminimum period of five (5) years. 

, r:</: , / 

Insp~~~foncikecords and Audit. CONCESSIONAIRE shall make all of its 
books, s;futements, documents, records, and financial data open at all reasonable 
times for CITY's or Secretary of the Interior or his/her delegated representative, 
NPS inspection and audit upon reasonable notice. CITY may conduct an audit of 
CONCESSIONAIRE's books, statements, documents, records, and financial data, 
or demand and receive from CONCESSIONAIRE the results of a complete audit 
as conducted by an independent certified public accountant in the event that: (i) 
CONCESSIONAIRE's chief executive officer, executive director, or other such 
manager resigns, retires, or is discharged; (ii) a majority in the membership of 
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CONCESSIONAIRE's governing body changes; or (iii) the purposes for which 
CONCESSIONAIRE was created are materially or substantially changed. 

d. Proposed Budget. Upon CITY's request during the Term, CONCESSIONAIRE 
shall deliver to CITY copies of documents evidencing CONCESSIONAIRE's 
proposed programs and business plan for the next fiscal year. Such documents 
shall be in a form and content reasonably satisfactory to CITY. 

67. Permits and Licenses. CONCESSIONAIRE shall obtain alllic~l'l,~es and permits 
necessary for the construction, operation and use of the Prem:t;Ses In accordance with 
Sections 3 and 4 of this Agreement, at CONCESSIONAI~5~~;;sole cost and expense 
before commencement of construction and operation, a;$,:Applfc~l;)Je. 

68. 

CONCESSIONAIRE shall pay for all ofCITY'~t4~hlJ;lj;i'strative ~6~t~,(CITY's 
Administrative Costs) necessary for the constll:Jt?lon of the Project. C}~?~ 
Administrative Costs shall consist of the cq~~f,and expettses incurred by ~Ef):,,to: (i) 
implement, process, and administer the Ptbjb~~,i~D revi~');,;md approve th6;tl!ans and 
Specifications for the Project, and (iii) inspect ali~;~lWf'Ne work performed on Project 
during construction until completion and acceptanc~tpfProject by CITY. 

CITY shall ha~~}ihe auth~i}ty to authorize!;subsequent changes to the approved GDP 
provided thaffli~~roposedr?lianges are corfg~~t,~nt with the terms and conditions of this 
Agreement and afe:"~pbjecttt9'a11Y and all reqffired development permit conditions and 
CEQA,.mitiga;tion meh~t:Wes'.• :C'' .· ' 

,~ft~~:)::::~;::,{~,· ;~,<~j 
0 

,,,, 

,~~ilure by ccY#~ijS,SION~ to comply with the requirements of this Section 68 or 
,,,;;:irf~~tp the approved'~J2P shall''cp1fstitute a major default and subject this Agreement to 

iiif~~piate terminati&J:1;1py CITY. 
";~'/.,,··.<\' '<:-

69. No W~tvet~;::No failut~:i~f either CITY or CONCESSIONAIRE to insist upon the strict 
performan:c~,:l1>ythe qther of any covenant, term, or condition of this Agreement, nor any 
failure to exetc"!•se a;ny right or remedy consequent upon a breach of any covenant, term, 
or condition oftllls Agreement, shall constitute a waiver of any such breach of such 
covenant, term: or condition. No waiver of any breach shall affect or alter this Agreement, 
and each and every covenant, condition, and term hereof shall continue in full force and 
effect to any existing or subsequent breach. 

70. Jurisdiction, Venue and Choice of Law. The venue for any suit or proceeding concerning 
this Agreement, including the interpretation or application of any of its terms or any 
related disputes, shall be in the County of San Diego, State of California. This 
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Agreement is entered into and shall be construed and interpreted in accordance with the 
laws of the State of California. 

71. Municipal Powers. Nothing contained in this Agreement shall be construed as a 
limitation upon the powers of the CITY as a chartered city of the State of California. 

72. Third-Party Relationships. Nothing in this Agreement shall create a contractual 
relationship between CITY and any third-party; however, the Parties understand and 
agree that CITY, to the extent permitted by law, is an intended tlzjird-party beneficiary of 
all CONCESSIONAIRE's contracts, purchase orders and otb,~i·:Coiitracts between 
CONCESSIONAIRE and third-party services. CONCE~.~~~~f\IRE shall incorporate 
this provision into its contracts, supply agreements ancl;;Purclli~~,orders. 

/;,'-) c 1 ,:~, :'::.,,.,.; 

'<0}\ >~,-:<~-~:: 

73. Authority to Contract. Each individual executing~thi$i,,Agreement'l)~:.'i~Mihalf of another 
person or legal entity represents and warrants ~~ar they 'are authorized;;~~~.~x.ecute and 
deliver this Agreement on behalf of such P,~ ,, , i, or en tit~, in accordance ~!t~,.~!;J'lY 
adopted resolutions or other authorizing acti ,hich ' , ecessary and p'k~per and 
under such legal entity's articles, charter, bylaw~~}~~~·~otJl ·Written rules oNS~nduct or 
governing agreement, and that this Agreement is biin:~mg upon such person or entity in 
accordance with its terms. Each Pfill'~Q~ executing this'A:g:r~ement on behalf of another 
person or legal entity represents aJ~~~aJ(fiilPts such entitf1s'~v~lid, qualified corporation, 
limited liability company, partnersllii, o~~tg~l(.J.lllincorpor~1~association in good 
standing in its home state and that sua~ entity,;ts··qJ!f~lified t<ftlo business in California. 

'~_\:;:t,' '\,<~~\\'~:;':' '</oo,>- < '' 
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IN WITNESS WHEREOF, this Agreement is executed to be effective as of the Effective Date. 

BY: 
Name: --------------------------------
Title: ---------------------------------

THE CITY OF SAN'--'>-"-"'''~'-./ a California municipal 
corporation 

Approved as to Form and Legality: 

JAN I. GOLDSMITH, City Attorney 

BY: 
Name: 
Title: 
Date: 

.;,'·-':-'' 
(;;;·;y 

". >:··~ 
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