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February 7, 1946,

Mr. Glenn Rick,
City Plenning Director,
San Diego, California.

Re: Mission Bay Piers

Dear Sir:

You have reported that certain piers have been constructed
on the Mission Bay side of Mission Beach many years ago, some
‘. of which piers are now so dilapidated as toO be dangerous, and
you have asked this office to prepare a form of notice by which
the City would declare that it is not responsible in case of
injury to any person by reason of such dangerous condition of
such piers.

Prior to the grant to The City of San Diego, the tidelands
in Mission Bay were the property of the State of California. As
such owner, the State (or its grantees or lessees) had the ex-
clusive right to build piers or wharves upon such tidelandsr A e
pier or wharf constructed by any private person without a license
so to do issued by the State or its agents, constitutes a mere
unlawful purpresture upon public lands. As the owner of such
lands, the State could either demolish such piers as nuisances,
or could seize and use them as fixtures upon the land owned by
the State.

26 Cal. JUure 9 9 Sec . 10;
Oakland V. B. K. Wood Lumber Co.,

ZESCalsnleni23E
City of Newport Beach v. Fager, 39 Cal. App. (2d) 23,28;
Clity of '0'_.ak:1)'a_n_d v. Hogan, L1 Cal. App. (2d) 333, 350;
Civ. Code, SecCs. 528, 531,

The method of licensing such construction of piers was as
follows: a franchise, having a life of 20 years, could be
. granted, authorizing the construction of a pier upon public
tidelands and the taking of tolls for the use of such pier; if
the tidelands were within the limits of an incorporated city,
or had been granted by the State to such eity, the franchise
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was to be issued by the authorities of such city; otherwise,
by the Board of Supervisors of the county within which such
tidelands were situated.

Former Pol. Code, Secs. 2906-7, 2920,
now Harbors and Navigation Code, Secs. 4000-01, 4016;
26 Cal. Jur. 591, Sec, 4.

The franchise so granted is to be recorded in the Office of
the County Recorder of the county in which the tidelands are
situated, and constitutes the franchise for such use.

Former Pol. Code, Sec. 2915, now
Harbors and Navigation Code, Sec. 4011

Such franchise carries no title to the tidelands upon
which the pier is built; it is a mere license to use the tide-
lands for that purpose, and upon the expiration of its term,
the pier, as a fixture, reverts to the owner of the tidelands
(State or City, as the case may be).

26 Cale Jur. 5914-, Sec. 8.

You have informed me that you have found no record of the
‘issuance of such a franchise for these piers by the City.
Being within the city limits, such franchise should have been
issued, if at all, by the City, rather than by the Board of
Supervisors. If built without such a franchise, these piers
became the property of the State of California, as part of the
tidelands upon which they are built; and upon the recent grant
by the State to the City, they are now the property of the City
of San Diego. If there was originally a valid franchise issued,
but such franchise has expired, the same result would follow.
They would undoubtedly be public property of the City. This
being so, they would come within the express terms of the
Public Liability Aet of 1923 (Stats. 1923, p. 675; Deering's
General Laws, Act No. 5619, Sec. 2), which provides that -

n¥ * X punicipalities * * * shall be liable for
injuries to persons and property resulting from
the dangerous or defective condition of public

streets, Ei§hw&ys, buildings, grounds, works and

property i)

in all cases where the public officers having authority to
remedy such dangerous condition had notice of such dangerous
condition and failed to remedy it within a reasonable time
thereafter.

In such a case, posting a notice of non-responsibility,
whatever its terms, would be completely futile, as the statu-
tory liability cannot be evaded by any disclaimer of respon-
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sibility. While the former Political Code Section 2918, now
Harbors and Navigation Code Sec. 4014 provides that the owner
or keeper of a wharf who takes toll for the use of it is
liable for all damages occasioned by his failure to keep it

in repair, this--even where it is applicable--does not purport
to be exclusive, or to exonerate the City from the statutory
liability under the Act of 1923; besides, it is most probable
that no tolls have been collected for the use of the piers in
question.

I would suggest the following:

(1) That you make irmediate search of the records, to
see if there is any existing franchise authorizing the main-
tenance of any of these piers;

(2) If such a franchise be found, the owner should be
notified of the dangerous condition and requested to either
repair it or suitably barricade it; however, if he still has
a valid franchise and the pier is a private one not devoted
to public use, I do not see how we can compel him to make it
safe for public use, as he is not required to make his
property safe for trespassers; and

(3) If there is no presently effective franchise for
any particular pier which is in dangerous condition, then
such pier, as public property, should be closed by suitable
barricades and posted with conspicuous notices warning all
persons to keep off as the pier has been closed to all public
use.

Within a reasonable time, the City should adopt and
execute some definite policy as to whether such piers shall be
repaired or demolished.

Sincerely yours,

-

G

Bertrand L. Comraret,
APPROVED: Deputy City Attorney.

GIty Attorney

BLC/M



Januery 28, 1946

Glenn A. Rick, City Planning Director
The Honorable Mayor and City Council
Plers and othser obstructions in Mission Bay

Now that the City has taken over Mission Bay, it is apparent
from an inspection of the property, that a number of privately
owned piers have been built during the past years that are at
the present time in a dangerous condition.

To protect the interests of the City, it is suggested that the
City Attorney be instructed to prepare a notice to be posted on
all such structures advising the public of (a) the City ownership
of the Bay, {b) of the City's non-responsibility for accidents,
(c) of the fact that the City will grant a permit for all new
plers or the rebuilding of old ones, and, (d) that unsafe and
dangerous plers must be removed.

Respectfully submitted,

Glenn A. Rick
City Planning Director
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