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Attoméys for Plaintife To the benefit of the City of San Diego

CITY OF SAN DIEGO

¢

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO

CITY OF SAN DIEGO, a Municipal ) CaseNo. 37:2020-00002218-CU-BC-CTL
corporation, : ) ,
o ) CITY OF SAN DIEGO’S COMPLAIN
Plaintiff, ) FORDECLARATORY RELIEF AND
) REIMBURSEMENT
v. )
) IMA E
SAN DIEGO GAS & ELECTRIC COMPANY, ) GED FIL
a California corporation and DOES 1 through ~ ) /¢ Judge:
20, inclusive, ) Dept.:
) C int filed:
Defendants. ) TI?ireﬁPlamt filed
)
)

jw—y
-]

Comes now Plaintiff City of San Diego (“Citf ) and alleges as follows against the above-

named Defendants: ‘
GENERAL ALLEGATIONS

1. City asserts that jurisdiction and venue are proper before this Court as the events
which underlie this lawsuit occurred within the City of San Diego and County of San Diego.

2. City is, and at all times herein mentioned was, av.California Charter City, duly
organized and existing by virtue of the laws of the State of California.

3. City is informed and believes, and thereon alleges, that Defendant San Diego Gas
& Electric Company (“SDG&E™) is a corpotation organized and exisﬁng ﬁnder fhe laws of the

State of California with its principal place of business located in San Diego County, California.
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4. The true names and capacities of Defendants named herein as DOES 1 through

| 20, inclusive, whether individual, corporate or otherwise, are unknown to City, which is

informed and believes, and therefore alleges, that each of said fictitiously named Defendanté is
liable to City on the causes of action herein alleged, and, therefore, City sues such Defendants by
said fictitious names. City will move to amend this complainf when the true names and capacities
of said fictitiously named Defendants have been ascertained.

5. City is informed and believes, and thereon alleges, that at all times herein
mentioned qach of the Defendants was the agent and/or employee of each of their Co-
Defendants, and in doing the things herein mentioned, was acﬁng within the scope and course of
the authority of such agency and/or employment, and With the express or implied permission and
consent of ;cheir Co-Defendants. |

6. On April 26, 2014 the City Council adopted Resolution Number R-308906
enacting and undertaking the Pure Water Program. The City Council deemed the Pure Water
Program necessary to increase diversion of sewage flow away from the Point Loma Wastewater
Treatment Plant (PLWTP) and the Pacific Océan to the North City Water Reclamation Plant
(NCWRP) and planned Pure Water facilities and indirect potable use. Pure Water San Diego will
significantly reduce flows to the PLWTP and will make San Diego more water independent. It is
a 20-year program to maintain regulatory compliance for the wastewater system, and to provide
a safe, secure and sustainable local potable water supply for San Diego. Recycled water will be
turned into potable water through the use of water purification technology.

7. Phase 1 of the Pure Water Program will create 30 million gallons per day (MGD)
of locally controlled potable water and reduce flows to the PLWTP, which is necessary in order
to reduce total suspended solids (TSS) discharged to the ocean. Phase 1 of the Pure Water
Program involves the construction of advanced water puriﬁcétion facilities near the existing

NCWRP. New pump stations and pipeline facilities will convey flows to and from the treatment

facilities for: 1) intercepting, diverting, and pumping wastewater flows to water reclamation

facilities; 2) conveying tertiary recycled water to advanced water puriﬁcatibn facilities; 3)

conveying purified water from Pure Water facilities to local reservoirs; and 4) transporting waste
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flows (brine and sludge) from treatment processes to solids handling facilities or black into the
Metro Wastewater System. |

8. On January 17, 1971 by Ordinance Nos. 10465 and 10466, the City of San Diego
granted to defendant SDG&E franchises to install and operate gas and electric service facilities
in the streets of the City (“Gas Franchise” and “Electric Frahchise,” collectively the
“Franchises.”) The franchises have a term of fifty (50) years and were effective at all relevant:
times herein.

9. Each of the Franchise Agreements contains an identical Section 8 entitled “City
Reserved Powers” which reserves to the City the pafamount right to use the streets for any
governmental purpose, the right to change the streets, and the right to vacate the streets. Section
8 of each Franchise provides that if in the City’s necessary exercise of these rights a conflict
exists with defendant SDG&E’s facilities, then within 90 days of receiving notice from the City
SDG&E must commence the physical relocation of its facilities at its own expense whether or -
not they were there first.

10. Through open communication with SDG&E and an iterative design process for
Phase 1 of the Pure Water Program, the City endeavored to avoid or minimize conflicts with
existing SDG&E utilities. As far back as 2016, the City and SDG&Eper-formed several reviews
to identify any conflicts across the various Phase 1 project alignments. However, there are
several locations where numerous SDG&E facility conflicts cannot be avoided and SDG&E
facilities must be relocated.

11.  Inaseries of communications, the City sent notice to SDG&E of the alignment
conflicts and requested that SDG&E commence design and relocation of its conflicting facilities.
Contrary to the terms of the Franchise Agreement between the City and SDG&E, SDG&E
refused to commence any relocation activity, and instead stated in a letter dated June 7, 2018 that
it will not incur the costs associated with the design and construction of the relocations
associated with the conflicts between its facilities and the City’s Pure Water Program faeilities,
SDG&E contended that it would not perform any relocation work aséociated with its conflicting

facilities unless the City paid for it.
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12.  The Pure Water Program is subject to ﬁnaﬁcing and schedule requirements. In
Iighf of the June 7, 2018 letter and to avoid costly delays and schedule impacts to the Pure Water
Phase 1 Projects, the City was left with no choice but to agree to a Reservation of Rights
Agreement (ROR Agreement). The City and SDG&E entered into the ROR Agreement on or
about J anuary 2, 2019, attached hereto as Exhibit 1 and iﬁcorporated as though set forth in full.
(The June 7, 2018 letter is an exhibit to the ROR Agreement.) The City provided initial funding
to SDG&E in the amount of $35,678,521 so that SDG&E would complete the design work and
relocate the existing gas and electric utilities in the public right of way. |

13, Under Article X1, Section 7 of the California Constitution, a county or city may
make and enforc;e within its limits all local, police, sanitary, and other ordinances and regulations
not in conflict with genefal laws.

14.  Under Article I, Section 1 of the San Diego City Charter, the City may own and
operate public utility systems, including the joint or sole operation and ownership of utilities for
the purchase, development, and supply of water and electrical power for the use of the City and
its inhabitants and others; and generally shall have all municipal powers, functions, rights,
privileges and immunities of every name and nature whatsoever now or hereafter authorized to
be granted to municipal corporations by the Constitution and laws of the State of California.

15.  Under Articlel, Section 2 of the San Diego City Charter, the City shall have the
right and power to make and enforce all laws and regulations in respect to municipal affairs.

16.  Under Article VII, Section 103 of the San Diego City Charter, the City Council
shall have power to grant to any person, firm or corporation, franchises, and all renewals,
extensions and amendments thereof, for the use of any public property under the jurisdiction of
the City.

17.  Under Article VII, Section 103.1 of the San Diego City Charter, the City Council
shall have power to provide reasonable terms and conditions under which any business may
supply the inhabitants of the City with light, water, power, heat, transportation, telephone -

service, or other means of communication, or furnish services of a public utility nature.
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18.  The City may provide for public utility gas and electric service either by itself
under the San Diego City Charter, Section 1 powers, or by granting franchises by ordinances
under Section 103.

19.  San Diego City Charter Section 53 provides that “[t]here shall be included in the
administrative organization of the City a separate utility known as the Water Utility.” At all
times relevant hereiﬁ the Water Utility was operating as a govérnmental unit of the City
administrative service.

20.  San Diego Municipal Code Chapter 6, Article 4, Division 1 is entitled “Sewers.”
Section 64.0100 within that Division provides “[t]he purpose of this ordinance is to provide for
the maximum beneficial public use of the City’s wastewater system through adequate regulation
of sewer construction, sewer use and industrial wastewater discharge, to provide for equitable
distribution of the City’s costs, and to provide procedures for complying with wastewater
discharge requirements placed upon the City by other regulatory bodies.” At all times relevant
herein the City was planning and executing the Pure Water Program in furtherance of its
governmental role as the owner and operator of Metropolitan and Municipal Wastewater
Systems. |

FIRST CAUSE OF ACTION
(Declaratory Relief)

21.  City realleges paragraphs 1 through 20 of this complaint and incorporates them by
reference below as though fully set forth herein. ' ‘

22, Onor about January 17, 1971, the City and SDG&E entered into the two
Franchise A greements, which allowed SDG&E to install electric and gas facilities within the
public right of way. A true and correct copy of the electric Franchise Agreement is attached as
Exhibit 2 and incorporated herein as though set forth in full. A true and correct copy of the gas
Franchise Agreement is attached as Exhibit 3 and incorporated herein as though set forth in full.

23.  Section 8(a) of each of the Franchise Agreements, titled “City Reserved Powers,”
states that the “City reserves the right for itself to lay, construct, erect, install, use, operate,

repair, replace, remove, relocate, regrade or maintain below surface or above surface
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improvements of any type or desoription in, upon, along, across, under or over the streets of the
City. City further reserves the right to relocate, remove, vacate or replace the streets themselves.
If the necessary exercise of the aforementioned reserve rights conflicts with any poles, wires,
conduits, and appurtenances of Grantee constructed, maintained and used pursuant to the
provisions of the franchise granted hereby, whether pfeViously constructed, maintained and used
or not. Granteé shall, without cost or expense to City within ninety (90) days aﬁ:er»written notice
from the City Managef, or his designated representative, and request so to do, begin the physical
field construction of ohanging'the location of all facilities or equipment so conflicting, Grantee
shall proceed promptly to complete stich reqﬁired wor.k.’.’

24,  Section 8(b) of the each of the Franchise Agreements, titled “City Reserved

Powers,” states that, “Irrespective of any other provision of this ordinance. Grantee's right to

construct, maintain and use, or remove poles, wires, conduits, and appurtenances thereto shall be
subject at all times to the right of the City, in the exercise of its police power, to require the
removal or relocation, to either overhead or underground locations, of said poles, wires, conduits
and appurtenances thereto at the sole cost and expense of Grantee.”

25. Under the ROR Agreement entered into on or about January 2, 2019, the City and
SDG&E reserved their respective rights to file a lawsuit in order to determine the legal
obligations of each party with respect to resolving the conflicts between SDG&E facilities and
the City’s Pure Water Program facilities. This action is brought in accordance with terms of the
ROR Agreement and the two Franchise Agreements,

26.  In order to protect the viability of the Pure Water Program, the City had no
reasonable alternative and that it was necessary to enter into the ROR Agreement (Exhibit 1) and
pay SDG&E $35,678.521 to begin performance of work that SDG&E was obligated to perform
at its own expense under the two Franchise Agreements.

27.  Anactual controversy has arisen and now exists between City and SDG&E
concerning their respective rights, duties, and obligations including but not limited to those

rights, duties, and obligations to perform and pay for design and relocation work to make way for

City infrastructure.
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28.  City requests a judicial determination of the respective rights, duties, and
obligations of City and SDG&E, and a judicial decree that under the terms of the franchise
agreements, SDG&E has a duty and obligation to design,' remove, and relocate its underground
facilities at no cost to the City, because such duty and obligation is required under the terms of
the Franchise Agreements. |

29. . Ajudicial determination is necess'ary and appropriate at this time under the
circumstances in order that the City may ascertain its rights, duties and obligations under the
Franchise Agreements with SDG&E. Moreover, if this issue remains unsettled, the City has
suffered and will continue to suffer injury and damages by incurring the financial burden of
paying for the relocation of gas and electric facilities at its cost when such costs are required to
be paid by SDG&E.

SECOND CAUSE OF ACTION
(Reimbursement)

30.  City realleges paragraphs 1 through 30 of this complaint and incorporates them by
reference below as though fully set forth herein.

31, City entered into the ROR Agreement and paid SDG&E $35,678.521 to begin
performance of design and construction work to relocate its underground facilities that SDG&E
was obligated to perform under the two Franchise Agreements,

32, To the extent that the Franchise Agreements required SDG&E to perform the
relocation work at no cost to the City and the City prevails on the declaratory relief claim, the
City is entitled to reimbursement from SDG&E of the full amount of the $35,67 8.521 paid to |
SDG&E plus pre-judgment interest. '

WHEREFORE, Plaintiff, City, prays for judgment against Defendants, and each of
them, as follows:

1. For a declaration that SDG&E has failed to meet its contractual obligations under
the two Franchise Agreements by refusing to design and relocate its facilities at no cost to the

City that are located along the alignment for the Pure Water Project;
i
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2. For a declaration that SDG&E be required to return the $35,678,521 deposited
with SDG&E under the Reservations of Rights Agreement plus pre-judgment interest from the
date of the deposit;

3. For reasonable costs of other damages suffered by plaintiff, according to proof;

4, For costs of suit incurred herein; and

5. For such other and further relief as the court deems proper.

. :
Dated: January / / , 2020 MARA W. ELLIOTT, City Attorney

By )W"‘ - (M/\
ONE. WWR
epior DepttyCity Attorney

Attornevs for Plaintiff

CITY OF SAN DIEGO
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RIESERVATION OF RIGHTS AGREEMENT

This Reservation of Rights Agreement (“Agreement”) is entered into as of January 2, 2019,
by and between the City of San Diego, a municipal corporation (“CITY”) and San Diego Gas &
Electric Company, a California corporation (“SDG&E”). For purposes of this Agreement, the
CITY and SDG&E shall be referred to collectively as the “Parties.”

RECITALS

The Parties have existing between thém a dispute arising out of the need to relocate
SDG&E facilities, The Parties dispute who is responsible for the cost of relocating SDG&E

facilities located in the public right-of-way in order to accommodate the demgn and construction
of Phase I of the Pure Water Project (the “Project™).

The CITY believes, pursuant to Section 8 of the gas and electric franchise agreements
between the CITY and SDG&E (“Franchise Agreements™), SDG&E is required to relocate certain
SDG&E facilities in conflict with the Project in the public right-of-way at SDG&E’s expense.
SDG&E disagtees that it is required to pay for the relocation of these facilities because of the
nature of the Project, Neither Party is disputing the need for such relocations, The “Dispute” is
further defined by letters between the Parties (See Letter from Andy Renger, SDG&E Project
Manager, dated June 7, 2018, and Letter from Thomas Zeleny, San Diego City Attorney’s Office,
dated June 20, 2018, both attached hereto as Exhibit A). This Agreement does not address any
known ot unknown utility disputes outside of the public right-of-way.

The CITY has provided designs for the Project to SDG&E indicating which SDG&E
facilities must be relocated to eliminate utility location conflicts and to accommodate the Project.
There are several areas of known conflict identified in the design, including but not limited to those
listed and/or shown on Exhibit B. The Partics agree that additional areas of conflict may arise and
that curtrently identified areas of conflict may change during the course of the Project.

In order to move forward with the relocation work under Dispute, the Parties agree as
follows:

AGREEMENT -

1. On November 15, 2018, the San Diego City Council approved a Resolution (R-2019-
213Cor,Copy) approving thirty-five million, six hundred and seventy-eight thousand, five hundred
and twenty-one dollars ($35,678,521) to be provided to SDG&E for design and relocation work
for the Project. These funds and any subsequent funds provided to SDG&E, all at the CITY’s
discretion, are referred to herein as “Funding.” Once any portion of the Funding is received by
SDG&E, SDG&E will utilize such Funding to begin the relocation of SDG&E gas and electric
facilities located in the public right of way to accommodate the Project (the “Work™). The Work
shall be phased in accordance with the CITY’s Priority Work Schedule attached hereto as Exhibit

C and the tetms of this Agreement; provided that the Priority Wotk Schedule shall be revised to -
incorporate SDG&E’ s designs upon completlon




2, Upon receipt of Funding, SDG&E shall perform the Work in accordance with SDG&E’s
standard operating procedures, processes and methods, pursuant to the relocation designs for the
Work reasonably approved by the Parties in a prompt manner, SDG&E shall be solely in control
of the Work, and nothing in this Agreement shall require SDG&E to perform any Work in a manner
that SDG&E reasonably determines to be unsafe or in violation of applicable laws, including,
without limitation, determining whether protect-in-place plans are adequate or require facility
relocation. The CITY does waive any rights to dispute a protect-in-place determination by SDG&E
and any right to reimbursement, SDG&E may perform the Work using its existing contractors or
hire new contractors using SDG&E’s customary selection process, in its discretion, SDG&E is
only obligated to perform Work for which it has received adequate funding as reasonably
determined by SDG&E,

3. The CITY may add or change its relocation priorities during the performance of the Work
by revising the Priority Work Schedule as new information becomes available and providing such
revisions to SDG&E in a format approved by the parties, provided that the CITY acknowledges
that SDG&E will requite a reasonable amount of time to accommodate changes to the Priority
Worl Schedule, and that changes to the Priority Wotk Schedule or the Worlk, especially changes
that require re-relocation of SDG&E’s facilities, will increase the cost of the Work at the CITY’s
expense,

4, SDG&E’s calculation of the overall “Cost Estimate” for the Work is attached hereto as
Exhibit D. The Cost Estimate approximates the cost of the Work, as calculated by SDG&E based
on information available on or around August 24, 2018, The CITY has not performed an
independent confirmation of the Cost Estimate and, therefore, does not confirm the accuracy of
such estimate, The Parties acknowledge that the Cost Estimate may increase or decrease depending
on changes to Project design and other factors including, but not limited to, changes in SDG&E
loadets, environmental requirements, taxes, conflicts not previously identified or encountered
during construction, design changes proving infeasible, and other factors.

5. The Work shall be billed on an actual cost basis, meaning that all costs will be reconeiled
at completion of the Work and SDG&E will bill or refund to the CITY any differences larger than

$100. SDG&E shall not perform any Wotk for which it has not received adequate advance payment,

(other than limited Work at SDG&E’s discretion); except to the extent a court with jurisdiction
over the Dispute determines otherwise, The timing of reconciliation of funds paid under this
Agreement does not apply to or override any applicable court order relating to payment of
relocation costs by either Party.

6. Upon receipt, SDG&E will create two budget codes (one each for gas and electric Work)
to track the Funding provided by CITY pursuant to this Agreement. SDG&E will provide the
following information in connection with expenditure of the Funding:

a. On amonthly basis, SDG&E will submit a summary of all the charges incurred for the
Work by any party, entity or contractor to the CITY (example spreadsheet attached as
Exhibit E).

b. Contributions in Aid of Construction, discussed in Section 8, w1ll be documented

separately from the cost of the Work.




——

7. The Parties do not dispute the existence of utility conflicts, as set forth in Exhibit B, and
the necessity to relocate SDG&E’s assets. This Agreement does not govern any relocations
originating outside of the public ri ght—of-way, new services necessary for the Project, orany work
necessary to accommodate the Project inany location (within the public right-of-way or otherwise)
that does not arise out of an actual conflict between Project fac111t1es and SDG&E facilities.

8. For purposes of this Agreement, payments made by the CITY to SDG&E for the Work are
considered “Contributions In Aid of Construction” (“CIAC”) for utility facilities by the California
Public Utilities Commission (“CPUC”) and the Internal Revénue Setvice, aiid considered taxable
income to SDG&E under section 118(b) of the Inteinal Revenue Code. The CPUC has directed
investor-owned utilities, including SDG&E, to recover from parties paying CIAC a specific
amount to compensate SDG&E for the difference between the taxes paid by SDG&E on such
income and the time value of tax depreciation deductions received by SDG&E over the life of the
property, collected through a tax gross up rate set by the CPUC for SDG&E, which is currently set

4 4t24% but may change over time.! As CITY disagrees that it is responsible f01 relocation payments

to SDG&E relating to the Dispute, CITY also dlsagLees that it is responsible to pay CIAC taxes to
SDG&E because it believes it has no duty to pay for the relocations in the first instance. However,
for purposes of this Agreement, the CITY agrees to pay SDG&E, in protest, such tax gross up rate
on all payments made by the CITY for the Work. Any such tax gross up payments shall be
refundable to the CITY to the extent a court with jurisdiction over the Dispute determines that
CITY is not responsible to SDG&E for relocation work as described in the Dispute. Refund of the
monies paid by the CITY under this paragiaph is not coltingent on a tax refund from any state,
local, or federal agency or proceedings or third-party Cjorpo_rate or financial arrangements,

Siadennd he CITY fully reserves

(and does not waive) a11 11ghts to make any and all 1egal statutory, contract, franchise or 1egulat01y
claims in any administrative or legal tr ibunal fo recover the money and any damages arising out -
of the CITY*s payment to SDG&E under this Agieement, including interest accruing to the CITY
for Fundifig provided to SDG&E, subject to proof. Neither Party is waiving any claims it may
have against the other regarding the Dispute or other claims either Party may make under the
Flanchme Agl eements Nothing in this Agleement is intended to or shall be constr ued to mea that

p ided that the Parties acknowledge that any such resolution or settlement may 1equ11e
regulatory approval..

10, The CITY and SDG&E will work together to update the Priority Work Schedule on a
regular basis during the performance of the Work to accouit for the expenditure of CITY funds by
SDG&E with respect to each conflict described therein that is part of the Dispute, including the
estimated percentage completion of the relocation Work for each conflict, the prime contractor
performing the Work, and the amount of funds spent. The CITY and SDG&E will endeavor to
meet twice monthly to review and update the Priority Work Schedule. SDG&E shall notify the

! SDG&E Advice Letter 3319-E/2727-G, dated December 7, 2018,




4«CITY when it reasonably anticipates that the amount of CITY funds made available to SDG&E to
perform the ka will not be sufficient to pay for the Woik scheduled to be performed,in the next
90 days pu1suant to the Priority Work Schedule. In no event will SDG&E be obligated to perform
‘any Work for which it has not received CITY funds except to the extent a court with jurisdiction
over the Dispute determines otherwise.

11. The CITY will provide environmental consultation and coordination to SDG&E as
requested. Although SDG&E will be responsible for its own environmental clearances it
* determines to be necessary with respect to the performance of the Work by SDG&E and its
contractors, the CITY is responsible for ensuring the Work is consistent with the CITY's
environmental impact report (EIR) for the Project at the CITY’s expense.

12. The_Parties shall be resporisible for their own attorneys’ fees in connection with any lawsuit
involving the Dispute.

13.  The Patties agree that the 1unnmg of time as to any claim or causes of action regarding any
statute of lititations, laches, or other principle of legal, statutory, ot equitable limitations of action
(“Tlme Defense”) Which -may Telateto'or arise out of the Displitetis tolled Tor'a'périod of thiee(3) .-

ears’ Tolled Period”). This Agreement applies to any defense,
legal or equita e, base upon the lapse of time, including but not limited to the statute of
limitations, laches, estoppel, waiver or timely action or notice. This tolling provision does not
prevent or prohibit either Party from filing a claith or action 1e1atmg to the Dispute or seek any
remedy allowable by law during the Tolled Period.

14,  State prevailing wage laws apply to the Work to the extent paid for by the CITY. SDG&E
and its contractors shall comply with the prevailing wage requirements set forth in Exhibit F. For
the purposes of compliance with such requirements, the CITY acknowledges and agrees that
SDG&E is not a conitractor of the CITY for any purpose related to the Project: The CITY repiesents
that no “Buy America/n” or other steel or iron pur chasmg requirements apply to the Work;
provided that if the CITY decides to obtain funds that may impose such requirements on the Worl,
the CITY shall immediately notify SDG&E aiid the Parties shall meet and confer regarding such
fequirements and come to agreement before such requirements are imposed, including, without
limitation, determination of applicable compliance obligations associated with such funds, if any,

. 15.  This Agreement (including all Exhibits) is-the final and entire agreement between the
;" Parties concerning the Dispute. All agreements of the Parties with respect to the subject matter
hereof are in writing and supersede all prior written and oral agreements and understandings of the
Parties. This Agreement does not supersede or amend the Franchise Agreements, but rather
provides a mechanism to move the Project forward while the Dispute is pending, Unless otherwise
specifically provided herein, this Agreement cannot be modified except by a wr itten document
signed by all of the Parties. None of the Parties are relying upon any other negotiations, discussions
or agreements in connection with the subject matter of this Agreement. This is a fully integrated
Agreement. No waiver of any of the provisions of this Agreement shall be deemed or shall
constitute a waiver of any of the other provisions hereof, whether similar, nor shall such waiver
constitute a continuing waiver.




16, Notwithstanding anything to the éontmry contained lierein, the Parties hereby stipulate and
agree that the Superior Court of the County of San Diego, State of California (the “Court”) shall

have subject matter jurisdiction for the enforcement of this Agreement and personal jurisdiction
over the Parties,

17. A finding of invalidity as to zmy provision of this Agreement or any portion thereof only
voids that provision or a portion thereof and not any other, and the Agreement shall be interpreted
as if the invalid provision or a portion thereof were not contained in the Agreement,

18, The Parties hereby agree to execute such other documents and to take such other action as
may be reasonably necessary to further the purpose of this Agreement, with the Parties to bear
their own costs and attorney’s fees for these additional actions. This Agreement may be executed
by authorize representatives of the Parties in counterparts, including electronically.

[SIGNATURES ON FOLLOWING PAGE]




AGREED TO AND ACCEPTED: U

SAN DIEGO GAS & ELECTRIC COMPANY

DATE: Sauaz 8% 201 ;_/,ﬁ{&/@mi._

By:  ona D. "Senxins

]
Tts: V\c,af; Passicgor Euﬁm E%w_e?&wa 4 Consreadion

‘ CITY OF SAN DIEGO
; 5
DATE: J‘W""""'ﬁ?’ A8 201 1 g% 2\
By; (7‘;’}?‘[’\// € )(‘?'5{2@' :"\f;

wleury (nee Ohzart, Qe

I hereby approve the form of the foregoing Agreement this __ 25 day of January,
2018. i

RPN oo Ay =
I hereby approve the form of the foregoing Agreement this o : day of January, i
2019.

MARA W. ELLIOTT, City Attorney

By C.CM#JOL/\,Q

Christine Leone
Deputy City Attorney
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SANNAR SINGER T o OFFIX OF
s,z HE CITY ATTORNEY
THOMAS C, ZELENY
CHIEF DEPUTY CITY ATTORNEY CITY OF SAN DIEGO

Mara W. Elliott

CIVIL DIVISION
1200 THIRD AVENUE, SUITE 1100
SANDIBGO, CALIFORNIA 92101
TELEPHONE (619) 5335800

BAX (619) 533-5856

CITY ATTORNRY

June 20, 2018

Via email to: bsyz@semprautilities.com

Brittany Applestein Syz

Senior Real Estate Counsel

San Diego Gas & Electric Company
8330 Cenfury Park Court, CP32B
San Diego, CA 92123

Subject: Pure Water Project and SDG&E Utility Conflicts

Dear Ms. Syz:

It was a pleasure meeting you at the MCLE presentation at our Office last weelk., The regulatory

framework SDG&E must navigate is more complex than many of us expected. Thank you for the
presentation.

In anticipation of our meeting tomborrow, I want to briefly address some of the issues raised in a
lettor dated June 7, 2018 from Andy Renger, SDG&R Project Manager to Vic Bianes, the Public
Utilities Director for the City. Mr, Renger says that the City is responsible for SDG&E’s costs of
relocating its facilities to accommodate the City’s Pure Water project. He relies ot a common
law rule that a municipality acting in a “proprietary eapacity” must pay to relocate conflicting
utilities, and that SDG&E ratepayers should not bear the cost of a project that only benefits
“select residents” of the City.

The terms of both the electric and natural gas franchises require SDG&E to start relocating its”

facilities within 90 days at its own expense when necessary to accommodate the City’s use of its
streets:

City reserves the right for itself to lay, construct, erect, install, use, operate, repair,
replace, remove, relocate, regrade or maintdin below surface or above surface
improvements of any type or description in, upon, along, across, under or over the
streets of the City. City further reserves the right to relocate, remove, vacate or
replace the streets themselves, If the necessary exercise of the aforementioned
reserve rights conflicts with any poles, wires, conduits, and appurtenances of
Grantee constructed, maintained and used pursuant to the provisions of the
franchise granted hereby, whether previously constructed, maintained and used or
not, Grantee shall, without cost or expense to City within ninety (90) days after




Ms, Syz
June 20, 2018
Page 2 @

written notice from the City Manager, or his designated representative, and
request so to do, begin the physical field construction of changing the location of
all facilities or equlpment so conflicting, Grantee shall proceed promptly to
complete such requu ed work.,

San Diego Ordinance No. 0-10466, Section 8(a) (Dec. 17, 1970); See also San Diego Ordinance
No. 0-10465, Section 8(a) (Dec. 17, 1970) [natural gas franchise relocation requirement
applying to “pipes” instead of “poles, wires, conduits.”]

Municipalities providing water and sewer service are acting in their governmental capacities.
The South Pasadena and Hansen cases cited by Mr, Renger do not apply to this situation, South
Pasadena addressed a city’s acquisition of a water utility franchise operating in a neighboring
city over 100 years ago. The controlling law is stated in Southern California Gas Company v.

- City of Los Angeles, 50 Cal. 2d 713, 717 (1958) [“The laying of sewers is a governmental as
distinct from a proprietary function under the foregoing rule,”] The Hansen case, which allowed
municipal utilities to charge rates that realize a reasonable return on investments, has been
superseded by Proposition 218. Green Valley Landowners Association v, City of Vallejo, 241
Cal, App. 4th 425, 439 (2015). A

Also, the Pure Water project is a regional project with two primary putposes, The first is to
offload wastewater from. the Point Loma Wastewater Treatment Plant to help ensure the City will
receive future permits without expensive upgrades to the plant, Recognizing this benefit, the
following local agencies are directly contributing to the cost of the Pure Water project: the cities
of Chula Vista, Coronado, Del Mar, El Cajon, Imperial Beach, Poway, and National City, the
Lemon Grove Sanitation District, the Padre Dam Municipal Water District, the Otay Water
District, and the San Diego County Sanitation District. The second purpose is to provide a local,
drought-resistant source of potable water, The Pure Water project has been incorporated into the
San Diego County Water Authority’s long-range water resource plans, postponing othet
expensive capital projects to the benefit of the Authority’s 24 member agencies. Combined, the

" local agencies benefitting from the Pure Water project represent almost all of SDG&E’s setvice
area, not just the City of San Diego.

Hopefully pr ov1d1ng this information in advance will help with our d1souss1on tomorrow. We
look forward to seeitig you ther.

Sincerely,

MARA W, ELLIOTT, City Attotney

ce:  Vic Bianes, PUD Director . ,
Doc.No: 1776582 ' _ ‘




Andy Refigar

8315 Centary Parl;

- Tul, 858,654,838 Call 618,764 G4y Eax 858,647, 3770
SempraEnergy iy’

Clty of San Diegy Purs Watst Prejeck

June 7,2018

Dear:Vig Blariss, Cliy of Sak Diggo Publie Utiities D"if’“et't'cilf’-.

San Dlego Gas & Elactric Company (‘”SDG*&E”‘:)‘ reviewed the plans subtnittad by tha Sy oF San

Diege (“Cly”) for thes Pure Waber system (“Projuct”) and. determingd ihat the costof ihe ufiliey
relocations required f“or the Project should ba pald by tha City‘ As you know, the Project sa
by producmg clean drmking Water. We UnderSTand that‘ Phase 1 c)f the cons;trut;trcm foﬁ the
Project iy expected o beghh in early 2018 8nd eonclude InTate 2021,

Prior te our full analysls of the current propesal for the P‘ro]'ec:‘t, oh. Fehtuary 6; 2018, SDERE
senta latter to Ms. Christine Leane, Deputy City Attorney, stating that SDE&E TS not resparsible
fot the wtility relocation gosts related to the Morena Pymp Station and Convayance System
("MRE") (@hict: s partof the Prafact). Thi deterkilnation was made bacalsathe MBS IE Aot a
publie stteet profaet and therafore, ot ouered by the: reladation firovisions ufthe franchise
agreement: hatween SDERE and the-Clty {*Franchise”)s Now thatwe have: aalyzed the sureant

proposed Profact, SDE&E finds:that 1t Iy not responsihle for any qatllity relocation costs iy the
Franchlse sited for the réasohs déserbad below,

Fitst; the Project berefits seletttasidents ofihe Clty oF San Diego., The high costs of this project |
shouldnot be spvead simong SHEREY antive terrifory, which Ticludag sther clifes sfid countiss,
The fundingof this Projeet, which ultlmately will be: reccmped Teorn City of San Dlegy: restdents,

shouldinclude utllity velocation costs;

" Second, I ‘Califozrnl.a,; the common law ryle {s that I the case of development of 4 “water
systom, even Within [a elty's] owt Hitiits, & city does not act tn its governmental capacity, but in
i proprietary” eapagity. (Soutli Pasadena v Pasodena Land and Water Gompany [1808) 159
Cal 570); sew also. Hamsen v €y of Buenaventyrfa (1986) 42 Cal Sl £172), When 4 mutiidpality
Is acting In & “proprietary” capaclty, as distinet from a "sovernmental use?, the rauntcipality
should bear thecosts to relocate; remove, ok abandon ftsfaglitles, (Postal Telegraph <Cable Co.

Praject Matiager, Mijor. Prcjects.
$4h Dlogy, 64 92123 1548(

ARﬁnger@EempraUtU!ﬂas sony




v, Clty e Covinty of-San Franelseq (49215 53 CalApp,. 188) The corimion faw ruls Fias been
embodied in California case law for nearly a canturyand, Importantly, has never bisan Overruled
by the Californ]a Suprenie Couirt.,

Third, SOGRE"s Franchise with the City autharizes SDGRE to fstall utlity faclitles In the public
streats, 1 alsa raguinesthat the Ty and SDGRE prapare a maritial of admitnlstistiva practices
“yhlch shiall govern the installation and remoyal of Grantee's facllifies fn fhe streefs”
{Franchlse at Secﬂon 7). Such manual “shall govern the practices of [BDE&E] T s Installation
aind ramoval of [BDGE acilltles i the streéts of the City” (Franchise gt Section 7). The City
Miatival of Adm]nistratIVe Practives Tor Uty Tistallation, dated Februdey 24, 1986, [“Marual)
reaffirnis the. Ty's commitiment Tarthe vomnion law governmental-propiistary: disthstion m
detarmining wheshould bear the vosts of utility relocetians. Thie Manual, which was jointly
enterad into ly the City's:utllitles (trcfuding the City's Water Depéttinkot) and private utilicy
compantes (heluding SDORE), expréssly acknowledgés that: where fadilitias or improvéments
are proprietaiyih hatute, as opposed to govetatahtal, the: City-should bear the: cast far such:
relocations. Section VI provides shat utility velocations 4t to b botig by the utility onfy
when “Clby facllities and fmprovements are finanged by the Cliy.s, and where such faciliiles of
improvements are governmental I nature as opposed 1o proprietary fn natore” (Marial,
Seetlon it 2)):

Addttlonally, our reguldtors Way not permit SDG&E 1o soclalize ths vosts to relocate our -

Paciliires fors projetct that only benafits salect City of San Dlega's resfdents amorig the 28 other
municipalities we seve.

SDEEE will tooperate with the Eity i a fimely manner o affectuats any desived willity
relogutie
Profact,

o st ap - ITESEIE With Yoo 16 diseuss thisfurther so that 4 projaet agrastiment
it e el placs Hhab will peoviderthe terms for the constructiomwork and relatad payments.
Plaase ek us know when. you are avallable. Thiy 13 thne sensitive an the SDE&E relocalion
desfans are onfrald perding pe

s would fike 1

Thankyoufor your time and attention.

Stngerely,

il e
gt i

AndyRenger

6Ag. " However, the CityJs responsihle: for the cgsts of-the reloeations reyuired by the
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Pure Water SDG&E Relocattons

25 hug 2088

Esliemated desian and construstion complesin dates based on cursary nvatustions as enginentlng hos natyot
commenced, Dates are fkely to thange and assunie Gty funding of e SOGXE raloentians It provitind ta Yosa for SRGAE
to bagln destgnwork ofi 1073718,
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i
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i
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Pure Water Prelimlnary Cost Estimate Division of Work: August 24, 2018

The following is a basic estimate of the divislon of costs on the Pure Water project for SDG&E
relocations by type of work and location of conflict. This estimate is preliminary, and SDG&E reserves
the right to edit or revise these estimates as necessary. This estimate s based on initlal land rights
-research, does not take relocated positions Into account, and assumes that the Clty of San Diego Is
rerouting Its pipelines at Meanly Drive so that SDG&E does not need to relocate its gas and electric

facllities in that location, Numbers are In $000’s,

ED

| 80

&

536,388 50 S0 $36,388
ET $0 $0 50 $602 $602
Gas $3,131, $44,370. 5469 $8,293 $56,263
Protect in $0 $0 $0 $1,500 $1,500
| Place (PNP)
Total $3,131 $80,758 $469 $10,395 $94,753

ED = Electric Distribution
ET = Electric Transmission

“Other” Includes costs the City would pay for independent of the dispute, such as the cost to monitor
the City’s PNP measures, SDG&E moving to accommiodate Clty construction sans actual facllitles
conflicts, installing a new gas regulator station to accommodate the Project because new load exceeds
current capaclty, ete, '
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EXHIBIT F-1
PREVAILING WAGE (DESIGN)

4,20 Prevalling Wage Rates, Prevalling wage rates apply to this Agreement. @

Pursuant to San Diego Municipal Code sectlon 22,3019, constructlon, alteration, demolition, repalr and
malntenance work performed under this Agreement Is subject to State prevalling wage laws. For construction
work performed under this Agreement cumulatively exceeding $25,000 and for alteration, demolitlon, repair and
maintenance work performed under this Agreement cumulatively exceeding $15,000, the Deslgh Professional and
{ts subconsultants shall comply with State prevalling wage laws Including, but not limited to, the requirements
listed below,

4,20.1 Compliance with Prevailing Wage Requirements. Pursuant to sectlons 1720 through
1861 of the Californla Labor Code, the Deslgn Professional and its subconsultants shall ensure that all workers who
perform work under this Agreement are pald not less than the prevalling rate of per diem wages as determined by
the Director of the Callfornia Department of Industrial Relations (DIR). This Includes work performed during the

design and preconstruction phases of construction including, but not limited to, inspection and land surveying
work

4,20,1.1 Coples of the prevalling rate of per dlem wages also may be found at
http://www.dir.ca.gov/OPRL/DPre WageDetermination,htm, The Design Professional and lts
suhconsultants shall post a copy of the prevaillng rate of per diem wages detérmination at each job site and shall
make them availahle to any Interested party upon request.

4.20.1.2 The date of the City’s Request for Cost Proposal for-a Task Order Letter
{Proposal Letter) shall be used for the purpose of determining which published prevailing wage rate shall apply on
aTask Order. All wage rates published and all predetermined wage rate increases known at the date of the
Proposal Letter shall apply for the duration of sald Task Order, The wage rates determined by the DIR refer to
explration dates. If the published wage rate does hot refer to a predetermined wage rate to be pald after the
expiration date, then the published rate of wage shall be In effect for the life of that particular Task Order. If the ( '
published wage rate refers to a predetermined wage rate to become effective upon expiration of the published "
wage rate and the predetermined wage rate is on file with the DIR, such predetermined wage rate shall become

_effective on the date followlng the explration date and shall apply to that particular Task Order In the same

manner as if it had been published [n said publication. If the predetermined wage rate refers to one or more
addltional explration dates with additional prédetermined waga rates, which explration dates occur during the life
of that particular Task Order, each successive predetermined wage rate shall apply to that particular Task Order on
the date followlng the expliration date of the previous wage rate, If the last of such predetermined wage rates
explres during the life of that particular Task Order, such wage rate shall apply to the balance of that Task Order,

4,202 Penaltles for Violations, Design Professional and its subconsultants shall comply with
California Labor Code section 1775 in the event a worker Is paid less than the prevalling wage rate for the work or
craft In which the worker Is employed. This shall be In addition to any other apphcable penaltles allowed under
Labor Code sections 1720 — 1861,

4,20,8 Payroll Records. Deslgn Professional and Its subconsultants shall comply with California
Labor Code sectlon 1776, which generally requires keeping accurate payroll records, verifying and certlfylng payroll
records, and making them avallable for inspection. Design Professlonal shall require its subconsultants to also
comply with section 1776. Design Professlonal and its subconsultants shall submit weekly certified payroll records
online via the City's web-based Labor Compliance Program. Design Professlonal is responsible for ensuring tts
subconsultants submit certified payroll records to the City,

4.20.3.1 In addition to the requirements In 4.20,3, the Deéign Professional and its
subconsultants shall also furnish records specified In Labor Code section 1776 directly to the Labor Commissioner
in the manner required by Labor Code sectlion 1771.4.

4,204 Apprentices Design Professlonal and Its subconsultants shali comply with California
Labor Code sections 1777.5, 1777.6 and 1777.7 concerning the employment and wages of apprentlces. Design Q ,

1




EXHIBIT F-1
PREVAILING WAGE (DESIGN)

Professional shall be held responsible for the compliance of thelr subconsultants with sections 1777,5, 1777.6 and
1777.7.

4,205 Working Hours. Design Professional and Its subconsultants shall comply with Californla
Labor Codle sections 1810 through 1815, including byt not [imtted to: (i) restrict working hours on public works
contracts to eight (8) hours a day and forty (40) hours a week, unless all hours worked in excess of elght (8) hours
per day are compensated at not less than 1% times the baslc rate of pay; and (ii) specify penalties to be imposed
oh daslgn professionals and subcontractors of $25 per worker per day for each day the worker works more than

elght {8) hours per day and forty (40} hours per week in violation of California Labor Code sections 1810 through
1815,

4.20.6 Required Provisions for Subcontracts. Design Professlonal shall include at a minimum a
copy of the following provisions inany contract they enter Into with a subconsultant: Callfornla Labor Code
sectlons 1771, 17711, 1775, 1776, 1777.5, 1810, 1813, 1815, 1860 and 1861,

4.20.7 Labor Code Section 1861 Certification. Design Professional In accordance with California
Labor Code section 3700 Is required to secure the payment of compensation of lts employees and by signing this
Agreement, Deslgn Professional certifles that “I am aware of the provisions of Sectlon 3700 of the Callfornia Labor
Code which require every employer to be insured against liabllity for workers’ compensation or to undertake self-
Insurance In accordance with the provisions of that coda, and | will comply with such provisions hefore
commencing the performance of the work of this Agreement.”

4,20.8 Labor Compliance Program. The City has its own Labor Compliance Rrogram authorized
in August 2011 by the DIR. The City will withhold contract payments when payroll records are dellnquent or
deemed inadequate by the City or other governmental entity, or it has been established after an Investigation by
the City or other governiriental entlty that underpayment(s) have occurred.

4.20.9 Contractor and Subcontractor Reglstration Requirements. This project Is subject to
compliance monitoring and enforcerent by the DIR. A Design Professional or subcantractor shall not be qualified
to bid on, be listed in a bid or proposal, subject to the requirements of section 4104 of the Public Contract Code, or
engage In the performance of any contract for public work, as defined in this chapter, unless currently registered
and qualifled to perform public work pursuant to Labor Code section 17255 It Is not a violation of this section for
an unregistered contractor to submit a bid that is authorized by Section 7029.1 of the Business and Professtons

" Code or by Section 10164 or 20103.5 of the Public Contract Code, provided the contractor is reglstered to perform
public work pursuant to Sectlon 1725.5 at the time the contract Is awarded.
4,20.9.1 A Deslgn Professional’s Inadvertent error In listing a subconsultant who s
hot registered pursuant to Labor Code section 1725:5 in response to a solicitation shall hot be grounds for filing a
protest or grounds for considering the bld or proposal non-responsive provided that any of the following apply: (1)
the subconsultant is registered prior to proposal dué date; (2) within twenty-four hours after the proposal due
date, the subconsultant Is reglstered and has pald the penalty registration fee specifled in Labor Code section

1725.5; or (3) the subconsultant is replaced by another registered subconsultant pursuant to Public Contract Code
section 4107. i :

4.20.9.2,  Bysubmitting a bid or proposal to the City, Design Professional Is certifying
that he or she has verified that all subcontractors used on this public work project are registered with the DIR in
compliance with Labor Code sectlons 17711 and 1725.5, and Deslgn Professional shall provide proof of

reglstration for themselves and all listed subcontractors to the City at the time of bid or proposal due date or upon
request.

4.20,10  Stop Order. For Deslgn Professional or Its subcontractor(s) engaging in the ‘
performance of any public work contract without having been registered in violation of Labor Code sections 1725.5
“or 1771.1, the Labor Commissioner shall issue and serve a stop order prohibiting the use of the unregistered




EXHIBIT F-1
PREVAILING WAGE (DESIGN)

- Deslgh Professional or unregistered subcontractor(s) on ALL public works until the unregistered Design
Professional or unregistered subcontractor{s} Is reglstered, Fallure to observe a stop order Is a misdemeanor.

420,41, List of all Subcontractors, The Deslgn Professional shall provide a complete list of
subcontractors (regardless of tler} utilized on this Agreement, along with thelr DIR reglstration numbers, if
applicable, prior to any work being performed on this Agreement, and Deslgn Professlonal shall provide a
complete list of subcontractors, regardless of tler, with each involce. Additionally, Design Professional shall
provide the Clty with a camplete list of all subcontractors utllized on this Agreement, regardless of tler, within ten
working days of the completion of the Agreement, along with thelr DIR registration numbers, If applicable. The City
shall withhold final payment to Design Professlonal until at least thirty (30) days after this information Is provided
to the City, oo :

4.20.12  Exemptions for Small Projects., Thera are limited examptions for installation,
alteratlon, demolition, or repalr work done ol projects of $25,000 or less. The Deslgn Professional shall still comply
with Labor Code sections 1720 et. seq. The only recognlzed exemptions are listed below:

4,20,12,1  Reglstration, The Design Professional will not be required to register with
the DIR for small projects. {Labor Code section 1771,1),

4.20.12.2  Certified Payroll Records. The records required in Labor Code section 1776
shall be required to be kept and submitted to the City of San Diego, but will not be required to be submitted online

with the DIR directly. The Design Professional wiil need to keep those records for at least three years followlng the -

completion of tha Agraement. (Labor Code section 1771.4),

4.20.12.3  List of all Subcontractors. The Deslgn Professlonal shall not be required to
hire only reglstered subcontractors and Is exempt from submitting the list of all subcontractors that is requiired in
sectlon 4.20.11 ahove, {Labor Code section 1773.3),

P




EXHIBIT F-2

PREVAILING WAGES (CONSTRUCTION)

PREVAILING WAGE RATES: Pursuant to San Diego Municipal Code section 22,3019, construction,
alteration, demolition, repair and maintenance work performed under this Contract Is subject to
State preévalling wage laws. For construction work performed under this Contract cumulatively
exceeding $25,000 and for alteration, demolition, repalr and maintenance work performed under
this Contract cumulatively exceeding $15,000, the Contractor and its subcontractors shall comply
with State prevalling wage laws including, but not limited to, the requirements listed below.

1.1.  Compliance with Prevailing Wage Requirements, Pursuant to sections 1720 through
1861 of the Californta Labor Code, the Contractor and its subcontractors shall ensure that

- all workers who perform work under this Contract are paid not less than the prevailing

rate of per diem wages as determined by the Director of the California Department of
industrlal Relations (DIR). This includes work performed during the design and

preconstruction phases of construction incuding, but not limited to, inspection and land
surveying work.

1.1.1.  Copies of such prevailing rate of pet diem wages are on file at the City and are
available for Inspection to any interested party on request, Copies of the
prevailing rate of per diem wages also may be found at
http://www.dir.ca.gov/OPRL/DPreWageDetermination.htm. Contractor and its
subcontractors shall post a copy of the prevalling rate of per diem wages
determination at each job site and shall make them available to any interested
party upon reguest.

1.1.2.  The wage rates determined by the DIR refer to expiration dates, Ifthe published
wage rate does not refer to a predetermined wage rate to be paid after the
explration date, then the published rate of wage shall be in effect for the life of
this Contract, If the published wage rate refers to a predetermined wage rate to
become effective upon explration of the published wage rate and the
_predetermined wage rate is on file with the DIR, such predetermined wage rate
shall become effective on the date following the expiration date and shall apply
to this Contract In the same manner as if it had been published in said
publication. If the predetermined wage rate refers to one or more additional
expiration dates with additional predetermined wage rates, which expliration
dates occur during the life of this Contract, each successive predetermined
wage rate shall apply to this Contract on the date following the expiration date
of the previous wage rate. If the last of such predetermined wage rates expires

during the life of this Contract, such wage rate shall apply to the balance of the
Contract,

1.2,  Penalties for Violations. Contractor and its subcontractors shall comply with California
Labor Code section 1775 in the event a worker is paid less than the prevailing wage rate
for the work or craft in which the worker is employed, This shall be In addition to any
other applicable penalties allowed under Labor Code sections 1720 ~ 1861,

1.3, Payroll Records, Contractor and [ts subcontractors shall comply with California Labor




1.4.

1.5.

1.6.

1 '7'

1.8.

1.9.

Code section 1776, which generally requires keeping accurate payroll records, verifying
and certifying payroll records, and making them available for inspection, Contractor shall
require ts subcontractors to also comply with section 1776, Contractor and its
subcontrattors shall submit weekly cettified payroll records online via the City's web-
based Labor Compliance Program. Contractor is responsible for ensuring its
subcontractors submit certified payroll records to the City.

1.3.1.  "Contractor and their subcontractors shall also furnish records specified in

Labor Code section 1776 directly to the Labor Commissioner in the manner
required by Labor Code section 1771.4,

-Apprentices, Contractor and its subcontractors shall comply with California Labor Code

sectlons 1777.5, 1777.6 and 1777.7 concerning the employment and wages of apprentices,
Contractor is held responsible for the compliance of their subcontractors with sections
17775, 1777.6 and 1777.7.

Working Hours, Contractor and their subcontractors shall comply with California Labor
Code sections 1810 through 1815, including but not limlited to: (i) restrict working hours
on public works contracts to eight hours a day and forty hours a week, unless all hours
warked In excess of 8 hours per day are compensated at not less than 1%z times the basic
rate of pay; and (ii) specify penalties to be imposed on contractors and subcontractors of
$25 per worker per day for each day the worker works more than 8 hours per day and 40
hours per week in violation of California Labor Code sections1810 through 1815,

Required Provistons for Subcontracts, Contractor shall include at a minimum a copy of
the following provisions in any contract they enter into with a subcontractor: California
Labor Code sections 1771, 1771.1, 1775, 1776, 1777.5, 1810, 11813, 1815, 1860 and 1861.

Labor Code Section 1861 Certification. Contractor in accordance with California Labor
Code sectlon 3700 is required to secure the payment of compensation of its employees
and by signing this Contract, Contractor certifies that “I am aware of the provisions of
Section 3700 of the California Labor Code which require every employer to be insured
against liability for workers’ compensation or to undertake self-insurance in accordance
with the provisions of that code, and | will comply with such provisions before
commeniing the performance of the work of this Contract.”

Labor Compliance Pragram, The City has its own Labor Compliance Program authorlzed

-In August 2011 by the DIR, The City will withhold contract payments when payroll records

are delinquent or deemed inadequate by the City or other governmental entity, or it has
been established after an investigation by the City or other governmental entity that
underpayment(s) have occurred, For questions or asslstance, please contact the City of
San Diego's Prevailing Wage Unit at
858-627-3200,

Contractor and Subcontractor Registration Requirements. This project is subject to
compliance monitoring and enforcement by the DIR. A contracter or subcontractor shall
not be qualified to bid on, be listed in a bid or proposal, subject to the requirements of
section 4104 of the Public Contract Code, or engage in the performance of any contract
for public work, unless currently registered and qualified to perfarm public work pursuant




1.10.

1.11.

to Labor Code section 17255 It is not a violation of this section for an unregistered
contractor to submit a bid that Is authorized by Section 7029.1 of the Business and
Professions code or by Sectlon 10164 or 20103.5, of the Public Contract Code, provided

the contractor is registered to perform public work pursuant to Section 1725.5 at the time
the contract is awarded.

1.9.1. A Contractor's inadvertent error in listing a subcontractor who is not registered
pursuant to Labor Code section 1725.5 in response to a solicitation shall not
be grounds for filing a bid protest or grounds for considering the bid non-
responsive provided that any of the following apply: (1) the subcontractor is
registered prior to bld opening; (2) within twenty-four hours after the bid
opéning, the subcontractor is registered and has paid the penalty registration
fee specified in Labor Code section 1725.5; or (3) the subcontractor is replaced

by another registered subcontractor pursuant to Public Contract Code section
4107,

1.9.2. By submitting a bid or proposal to the City, Contractor is certifying that he or
she has verified that all subcontractors used on this public work project are
registered with the DIR in compliance with Labor Code sections 1771.1 and
1725.5, and Contractor shall provide proof of registration for themselves and

all listed subcontractors to the City at the time of bid or proposal due date or
upon request.

Stop Order, For Contractor or its subcontractors engaging in the performance of any
public work contract without having been registered in violation of Labor Code sections
1725.5 or 1771.1, the Labor Commissioner shall issue and serve a stop order prohibiting
the use of the unregistered contractors or unregistered subcontractor(s) on ALL public
works until the unregistered contractor or unregistered subcontractor(s) is reglstered

.Failure to observe a stop order is a misdemeanor,

List of all Subcontractors. The Contractor shall provide the [ist of subcontractors
(regardless of tier), along with their DIR registration numbers, utilized on this Contract
prior to any work being performed; and the Contractor shall provide a complete list of
all subcontractors with each invoice, Additionally, Contractor shall provide the City with a

_complete list of all subcontractors (regardiess of tier) utilized on this contract within ten

working days of the completion of the contract, along with their DIR registration numbers,
The Clty shall withhold final payment to Construction Management Professional until at
[east thirty (30) days after this information is provided to the City.
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Exemptions for Small Projects. There are limlited exemptlions for installation, alteration,
demolition, or repalir work done on projects of $25,000 or less. The Contractor shall still
comply with Labor Code sections 1720 et, seq. The only recognized exemptions are listed

below:

1.12.1,

1.12.2.

1.12.3.

Registration. The Contractor will not be required to reglster with the DIR for

small projects, (Labor Code section 1771.1

Certifled Payroll Records, The records required in Labor Code sectlon 1776
shall be required to be kept and submitted to the City of San Diego, but will
not be required to be submitted:- online with the DIR directly, The Contractor
will need to keep those records for at least three years following the
completion of the Contract, (Labor Code section 17714).

List of all Subcontractors. The Contractor shall not be required to hire only
registered subcontractors and is exempt from submitting  the list of all
subcontractors that is required in section 4.20.11 above. (Labor code section
1773.3), - '

™
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ORDINANCE NO. 10466 DEC 171970

{(New Series)

ORDINANCE GRANTING TO SAN DIEGO GAS & ELECTRIC COMPANY,
ITS SUCCESSORS AND ASSIGNS, THE FRANCH (1) T0 UsE,"
FOR TRANSMITTING AND DIGTRIBUTIHG UITED
FOR LIGHTING BUT FOR USE BY CONSUMERS FOR ANY "AND ALL \\

LAWFUY, - PURPOSES OTHER THAM LIGHTING, ALL POLES, WIRES, -
CONDUITS AND APPURTENANCES WIICH ARE NOW OR WAY HERE-
AFTER BE LAWFULLY PLACED AND MAINTAIMED IN THE STREETS
WITHIM THE CITY OF SAN DIEGO UNDER THAT CERTAIN FRAM-
CHISE OF GRANTEE ACQUIRED PURSUANT TO SECTION 19 OF
ARTICLE XI OF THE CONSTITUTION OF TIE STATE OF
CALIFORNIA, AS SAID SECTION EXISTED PRIOR TO ITS AMEND-
MENT ON OCTOBER 10, 1911, (2) T0 CONSTRUCT, MAINTAIN
AND USE IN SAID STREETS ALL POLES, WIRES, CONDUITS

AND APPURTENANCES WHENEVER AID WHEREVER SAID CONSTI-
TUTIONAL FRANCHISE IS HOT NOW NOR SHALL HEREAFTER BE
AVAILABLE THEREFOR, NECESSARY T0O TRANSMIT AND DIS-
TRIBUTE ELECTRICITY SUITED FOR, AND FOR USH BY CON-
SUMERS FOR, ANY AND ALL LAWFUL PURPOSES, AWD (3) TO
UTILIZE SAID. POLES, WIRES; CONDUITS AND APPURTENANCES
IN SAID STREETS FOR TRANSHMITTTNG ELECTRICITY FOR

USE OUTSIDE THE BOUNDARIES OF THE CITY FOR ANY ANMD

ALL LAWFUL PURPOSES, AND PROVIDING THE TERMS AHD
CONDITIONS OF THE FRANCHISE SO GRANTED.

BE IT ORDAINED, by the coun¢ii of The City of San Diego,
as follows:

Section 1. DEFINITIONS

‘Whenever in this ordinanfe the words or phrases
hareinafter in this section defined are used, they shall ﬁave
the reSpectiVG;meaninqs assigned to them in the following
definitionsg:

(a) The word

i shall mean San Diego Gas &

Electric Company ' its lawful successors and assigns;

(b) The word %

-shall mean The City of San

Diego, a municipal corporation of the State of California,

in its present incorporated form or in any later reorganized,
consolidated, enlarged or reincormorated form: !

(c)

shall mean the public
freeways, highways, streets, ways, alleys and places
as the same nov or may hereafter exist within the City;

(d) The phrase "pb

shall mean poles, towers, supports, wires,
conductors, cables, guys, stubs, platforms, crossarms,

braces, transformers, 1nsu1atorq, conduits, ducts, vaults,
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manholes, meters, cut-outs, switches, communication
circuits, appliances, attachments, appurtenances, and,
without limitation to the foregoing, any other property
iocated or to he located in, upon, along, across,

uﬁdef or over the streets of the City, and used or
useful in transmitting or distributing electricity,
sometimes otherwise referred to as "facilities";

(e)

mean to construct, erect; install, operate, maintain,
use, repair, relocate or replace poles, wires, conduits
and appurtefhances thereto in, upon, along, across,

under or over the streets of the City:

ntionalifranehise” shall

(£) The phrase Egonstl

mean the right acquired through acceptance by Grantee

or its predecessor in estate of the offet contained in
the provisions of Section 19 of Article XI of the Con-

stitution of the State of California, as said Section

existed prior to its amendment on October 10, 1911;

(g) The phrase Y Y shall -mean
all gross operating reveriues received by Grantee
from the sale of electricity to Grantee's customers

with points of service within the corporate limits

of the City (including, but not limited to, sales

to military reservqt{ons with points of service

within the City's corporate limits) which are crédited
in Account Nos. 440, 442, 444, 445 and 446 of the
current Uniform System of Accounts of the Federal Power
Commigsion as adSpted by the California Public Utilities
Ccompission or similar superseding aceounts, lass
undollectible amounts and less any refunds or rebates
made by Grantee to such customers pursuant to California

Public Utilities Commission orders or decisions

MlCROFlL&ED' wR281T8 (-
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(h)

! shall mean all gross operating revenues received by
Grantee from the sale of electricity t6 Graﬂtee's '
cusﬁomers.within its entire service territory which: &
are credited in Account Nos, 440, 442, 444, 445 and
446 of the current Uniform System of Accounts of the
Federal Powér Commission as adopted by the California‘ -
Public Utilities Commission or similar superseding
accounts, less uncollectible amounts and less any
refunds or rebates made by Grantee to such customers
pursuant to California éublic Utilities Commission

orders or decisionsy

(i) The phrase " shall, unless
and until otherwise modified by the California Public
Utilities Commission, mean a numerical ratio determined
by the proportion which the number of Grantee's electric
customers in the City bears to all of Grantee's electric
customers throughout its entire electric service
gerritdry.
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Saction 2, PURPOSE

The franchise (1) to use, for transmitting and distrie -
buting electricity suited for lighting but for use by
consumefs for.any and all lawful purposes other than lighting,
all poles, wires, conduits and appurtenances which are now
or may hercafter be lawfﬁlly placed and maintained in the
streats within City under the constitutional franchise of . .
Grantee, (2) to construct, maintain and wse in said streets
all polas, wirga, condults and appurtenances whenever
and wherever the constitutional franchise of Grantee is not
now nor shall hereafter be available therefor, necessary
to trapsmit and distribute electricity suited for, and for
usa by consumers foxr, any and all lawful purposes, and (3) to
utilize said poles, wires, condults and appurtenances in
gald streets for transmitting alectricity for use outside
the boundaries of City for any and all lawful purposes is

hereby granted to _ San Diewo Gas & Electric COmghny ¢ dts

suoccassoxrs and assigns,
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Section 3. JIERM

The right, privilege and franchise, subject to each : ol
and all of the terms and conditions contained in this

ordinance hereby is granted to San Diego Gas & Rlectric Compa'ny,

& corxporation organized and existing under and by virtue

of the laws of the State of California, for the term of

-~ MICROFILMED APR2819ITé.4._,'.'.;‘.E
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Section 4, CONSIDERATION
{a) The rights and privileges herein granted
are upon the express condition that Grantee, as con-
. sideration therefor and as compensation for the use
of the streets of the City as herein authorized and
permitted, shall pay each year to City in lawful

money of the United States, a sum equal to £F

§

qgntﬁig%gﬁoéaﬁxanteebsgg;pss recel g§tgg£;ggﬁhhggpr
ceding calendar year, or a fractional year, comméncing
with the date of adoptionh of this ordinance by the City
Council, for the first thirty (30) years of the term of
this franchise by the dates, in the manner, and on the
conditions as set forth in Section 5 hereof,

(b} Por the last twenty (20) years of the term
of this franchise Grantee, a5 consideration and compensa-

tion for the rights and privileges herein granted and

for the use of the streets of the City as herein authorized
and permitted, shall pay each year télcity in lawful
money of the United States a sum equal to an amount to be
determined as set forth below of Grantee's gross receipts
duriné the preceding calendar year, or a fractional year,
for the remainder of the term of this franchise by the
dates, in the manner and on the conditions as set forth
in section 5 hereof,

{c) Determination of the amount to be paid as
set forth in Section 4(b) above shall be made by good
faith negotiation between City and Grantee commencing
not less than six (6) months prior to the expiration of
the first thirty (30) year period., 1In the event that at
the conclusion of the first thirty (30) year period
said good faith negotiation does not result in a deter-

mination of the amount to be paid by Grantee during the
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last twenty (20) yeérs (oxr 19 years, 6 months, as the
case may be) of the term of this franchise, then thia~ o
question (and no other) shall be submitted to binding
arbitration as hereinafter set forth; provided however
that no later than fifteen (15) days prior to the end
of the first thirty (30) year period the parties may W
mutually agree to extend the time for sald good faith
negotiation f£or an additional six (6) montha if they so
desire, during which time Grantee shall continue to pay
a sum equal to three percent (3%) of Grantee's gross
receipts as consideration for the rights and privileges
herein granted. Unless City and Grantee mutually agree
invwriting to a modification prior to the conclusion of i
the £irst thirty (30) year period (or at the conclusion
of the additional six (6) wonth period as provided for
above) then the determination of the number of arxbie
trators, the time and mode‘of their selection, and the
rulas of préctica and procedure to be followed shall be
ag set forth herein. |
(d) Within th;rty (30) days after the end of the
first thirty (30) year periodlor within thirty (30) days
after the six (6) month extension provided for above, as
‘the case may be, Grantee and City shall each appolnt a
person to serve as an arbitrator and shall give written
notice to the other party of such appointment,
(e) The two persons so appointed shall then agraee
upon and secure a third arbitrator., If the third arbi-
trator should not be secured within thirty (30) days from
the selection of the arbitrators by Grantee and City
respectivaely, then upon application in writing by either ‘
City or Grantee to the Chief Justice of .the California - ');
Btate Bupreme Court, sald Chief Justice shall be empowered
to appoint a third arbitrator, No person shall be o
~ MICROFILMED . .. .-
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eligible for appointment by said Chief Justice who . .
is an offlcexr or emplpyee of City or Grantee, or a éi
shareholder of Grantee,
(£f) ‘The arbitrators so appointed shall hear
evidence submitted by both City and Grantea and may
call for additional information, which additional
information City or Grantee shall furnish to the
extent feaéﬁple. An award, decision or determination
in writing and signed by a majority of the arbitrators‘
shall be made within sixty (60) days after the gelec-
tion of the third arbitrator and shall be conclusive
with respect to the issue aubmitﬁed and shall be binding
upon both City and Grantee, |
(g) Except as otherwise provided in this section,
the arbitration shall be governed by the rules of
practice and procedure of the American Axrbitration

Agsociation from time to time in forae, except that, if

o~

such rules and practice as herein modified shall con~
flict with the California Code of Civil Procedure or any
other provision of California law then in force, such
California ruleg and provisions shall govern., This
submisaion and agreemant to arbitrate shall be
specifically enforceablae. The award of the arbitrators
or a majority of them upon the quastion auvbmitted to
them hareunder shall be final and binding upon the
parties to the extent and in the manner provided by the
California Code of Civil Proocedure.

(h) Each party shéll bear the fee and personal
expenses of the arbitrator appointed by it together with
the fees and expensies of its own counsel and of its own
witnesgses, All other costs and expenses of the arbitra-~
tion, including the cost and expense incurred hy reason

of selaction of the third arhitrator as hereinabove

provided, shall be borne equally by City and Grantes, QM.I
MlCROFILMEJMGG
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Section 5. REPORTS, DATES OF PAYMENT.TO CITY, AUDITS

{€) On 6r before the 15th day of February of each
calendar year during the term of this franchise and
forty~five (45) days after the expiration of the term
of this franchise, Grantee shall file with the City
Clerk of City, the original, and with the Auditor of
City, one copy of a statement showing the aross receipts
during the preceding calendar year or fractional -
calendaxr year,

(b) Within ten (10) days after the filing of the
statement reguired to be £iled on or before the 15th
day of February 1971, Grantee shall pay to the City
Treasurer the money herein required to be paid hy
Grantee to City upon the basis of the data set forth
in sald statement,

(@) Thereafter, no later than the 25th day of
May, the 25th day of August and the 25th day of
Hovembar of each calendar year during the term of thig
franchise Grantee shall pay to the said City Treasurer
one-fourth (1/4) of the money herein required to he
pald by Grantee to City upon the basis of the data met
forth in the statement required by Section 5(a) hereof.
By this method of payment it is contemplated and under-
stood that Grantee is in effeot paying the money herain
required to be paid by Grantee to City under this sub~
section on the basis of grost, receipts for the preceding
calendar year and that an adjustment shall be made as
more fully set forth in Section 5(d) hereof,

(d) wWithin ten (10) days after the filing of the
statement required by Section 5(a) hereof, Grantee
shall pay to the said City Treasurer, or receive as a

refund from the City, as the case may be, a sum of monay

MR ke

.. 10466

O N




equal to the differenace hetween the sum of the payments '
of money made in accordance with Sectlon 5(¢) hereof

and tha annual payment of money herein required to

be paid by Crantee teo City ppon the basis of the data

set forth in sald statement.

{e) The City Auditor, or any qualified person
designated by the City, at any reasonable time during
business hours, mayAmake exanination at érantee's -
office or offices, of its hooks and records, germane
to and for the purpose of verifying the data set forth
in the statement required by sSectlon 5(a) hercof,

(£) Al books and records subjeot to examination
hy City auditox, or qualified person designated by City,
shall he kept within the County of San Diego, ox in
such other place as the reasonable conveniaence of
Grantee may require; and in the event that it
hecomes hecessary for said City Auditor, or any
representative designated by the City to meke suoh
examination at any place other than within the County,
then, in that event, all inoreased costs and expenses
to Gity necessary or incident to such examination
and resulting from such books and records not being
available within the County, shall be paid City hy
Grantee on demand,

(g) Grantee shall file with the City Managerx
a copy of its anpual report to the California Public
Utilities Commission, or its successor in authority,
as soon as practicable after the original of said
report has been filed with said Commission, or its

successor in authority.
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(h) In the event Grantee fails to make the
payments for this franchise on or hefore the dates
due as hereinabove provided, Grantee shall pay as
additional consideration both of the following amounta:
(1) A sum pf money equal to two percent
(2%) of the amount due, ' Thim amount is required
in order to defrgy tﬁose additional expenses aéd i
costs incurred by City by reason of the delinquent
payment including, but not limited to, the cost
of administering, accounting and collecting said
delinquent payment and the.cost to City of
postponing mervices and brojects necessitated by
the delay in receiving revenue,
{(2) A sum of money edqual to one peraent
(1%) of the amount due per month as interest and

for loss of use of the money due.
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Saction 6. COMPLIANCE WITH LAWS co Ty

ALl faoilities or equipment of Grantee that Grantee

shall construct, maintain and use oy ramovae, pursuant to

_the provisions of the franchise granted herein shall be

accomplished in accordance with the orxdinances, rules
and regulations of City now ox as.hereafter adopted or
prescribed, and such rules or regulations as are promul-
gated under Staﬁé law, or orders of the Public Utilitles
COmmiséion or other governmental authority having

jurisdiction in the premises,
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Section 7. QDMi

Grantee is herewith charged with the responsibility

of cooperating with City in preparing

cathodlc protection practices. fcommencing
with the first fdll calendar year of the franchise granted -
herein, it is to be the joint responsibility of Grantee

and City to review and update such administrative practices.

party; provided that said administrative practices and
the terms and conditions thereof shall be at all times
subject to approval of the City Council as expressed by
appropriate legislative action.

Following the preparation of said manual, and its

approval by the City Council,
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Section 8. CITY RESERVED POWERS

(a) City reserves the right for itself to lay,
construct, ereét, ingtall, use, operate, repair,
replace, remove, relocate, régrade ar maintain below
-gurface or above surface improvements of any type
or description in, upon, along, across, under or
~o§er the streets of the City, City further Feserves

the right to relocate, remove, vacate or replace

by

the streets themselves, ¥

Grantee constructed, maintained and used pursuant
to the provisions of the franchise granted hereby,

whether previcusly constructed, maintained and used

AT,

Grantee shall proceed

promptly to’'complete such required work.

(b) Irrespective of any other provision of
this ordinan¢e, Grantee's right to gonstruct, main=
tain and use, or rembve poles, wires} conduits, and
appurtenances thereto shall be subject at all times
to the right of the City, in the exercise of its
police power, to require the removal or relocation,
to elther overhead or underground locations, of said
polaes, wires, conduits and appurtenances thereto at

the sole cost and expense of Grantee.

MICROFILMED rer 28 1978
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Seotion 9. UNDERGROUNDING OF FACILITTES

(a) Presently, Grantee ism engaged in a program
of converting to underground certain of its facilitles
in accordance with Decision No. 73078 of the Califorxnia
Public Utilitles Commission. At this time, said
decision requires Grantee to budget prior to the end of
each ocalendar year certain sums of money for said pPro~-
gram for the next succeeding year and allooate these =
gsums to undergrounding projects in the variouy govexrn-
mental jurisdictions throughout Grantee's entire electriu
sexvice territory on the bagis of the number of elactyic
customers in each governmental jurisdiction. Grantee
is willing to inorease the amounts of mongy budgdted for
said program and as a portion of the consideration for
the granting of the rights and privileges contained in
this franchise shall acoomplish this in the follawing
manner.,

(b) Grantee shall apply annually to the California
Public Utilitiles Commission for authority to budget
amounts of money for the undergrounding of existing
overhead facilities in the City. 1In its application for
calendar year 1971 Grantee shall apply to inorease the
amounts of ‘money to be budgeted for such undergrounding
in the City from the amount budgeted for 1970 by an
amount equivalent to one-half of one percent (1/2%) of
its total system gross regelpts for the calendar year
preceding the year of application (i.e., 1969) multiplied
by the allocation ratio, Thereafter Grantee shall
increase each year thé amount 80 applied for by one-half
percent (1/2%) of its total syatem gross reoelpts for

the calendar year preceding the year of application
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multiplied by the allocation ratio until such budgeted 6
amounts of money for undergrounding in the City reach a :
sum vwhich is egqual to four and one-half percent (4 1/2%)
of said total system gross receipts multiplied by the
allocation ratio, Thereafter Grantee shall continue to
apply to budget an amount of money egqual to four and ona-
half percent (4 1/2%) of said total system gross receipts
multiplied by the allocation ratio for such under- -
grounding conversion,
(¢} If the amounts mo budgeted for any calendar
Ayear are not expended in that calendar yeay or the next
two succeeding calendar years following the budgeting
thereof bhecause of forces beyond the ocontrol of Grantee,
then in that event and that évent only Grantee may
reallocate the unexpended amounts of money, in its

discretion, for any other lawful purpose.

AN
\

(d) This section shall not be deemad in any way to A

be an impairment of City's rights as more partiocularly

set forth in Section 8 of this ordinance. Nothing con=

téined herein is intended to prevent Grantee from

informing City and the California Public Utilities

Commission of then exiasting or foreseeable economic con-

ditions or other factors which in the opinion of Grantee

make unwise the granting. in whole ox in part, of the

particular annual application, '
{e) This gection is intended only to be a meagure

of a portion of the consideration to he pald hy Grantee

to City for thé rights and privileges granted herein

and therefore it does not create or confer any rights

oxr ohligations to any one other than City or Grantes,
WICROFILMEDwr 28198
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Saction 10, HOLD HARMLESS )
Grantee of the franchise granted hereby shall indemnify,
save and hold harmless, City and any officers and employeas
thereof against and from all damages, judgments, decrses,
costs and expenditures which City, or such officer ox
employee, may suffer, or which may be recovered from, ox
obtainahle against City, or such officer or employes, for,
or by reason of, or growing out of ox resuiﬁing from the
exerclsing by Grantee of any or all of the rights or
rrivileges granted hereby, or by reason of any act oy
agts of Grantee oxr its servants or agents in exercising
the franchise granted hereby, and Grantea shall defend any
sult that may be instituted against City, or any officer
or employee thereof, by reason of or growing out of or
resulting from the exercise by Grantee of any or all of the
rights br privileges granted herehy, ox by reason of any
act or acts of Grantee, or its servants or agents, in

exerolsing the franchise granted herehy,
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Section Lll., REPALIR COSTS

Grantee shall pay to City on demand the cost of all
rapalrs to Clty property made necemsary by any of the
operaéions of Grantee under the franchise granted hexeby,
provided however that Grantee may make repairs to streets,
sidewalks, curbs and gutters itself at its own cogt in
ageordarce with City specifications if the same can be
done without undue inconvehience to the public use of the
sStreets,

¥
"
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Section 1l2. FORFEITURE

This franchise is granted upon each and every condition
herein contained, and shall ever bhe strictly construed against
Grantee. Nothing shall pass by the franchise granted hereby
to Grantee unless it be granted in plain and unambiguous

terms. Each of said conditions is a materxial and essential

condition to the granting of the franchise,

v, 'Thereupon
and immediately, Grantee shall surrender all rights and
privileges in and to the franchise granted hereby. No pro=
vision herein made for the purpose of securing the enforcement

. of the terms and conditions of the franchise grarited herehy
shall be deemed an exclusive remedy or to afford the exclusive
procedure for the enforcement of said terms and conditions,
but the remedies and procedure outlined herein or provided,

including forfeiture, shall be deemed to be cumulative.

MICROFILMED % 28 78
~19- 2 ' | 10466 |

B R A N

=

T

i

A T




.

2 ' :'( wor [RFEA ¢ 3 ALy e ; \, ,_...:‘.:\‘ :'._.::‘;'.'. :‘-.{‘.".7{__ Wl 4
. J‘ N ‘ ' o . W
[ o , , \ iy

Seotion 13. 'ACQUISITION AND VALUATION . .  ~ .. . = Q(

Nothing in this ordinance or in the franchise ggénted: SN
hereby shall be construed as in any way impalring City's ."' : ':3:b
rights to aoquire proparty of Grantee through the
exercigse of Clty's power of eminent domain or through
voluntary agreement between Clty and Grantee. In the gveny
that City chooses to exercise its power of eminent domain,
it shall do so gnlaccordanoe with the procedures provided
by the general law of the staie of California for the con-
dempation of public utility property, The valuation
of éuch property for condemnation purposes shall be made

in accordance with suoh general law.
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Section 14, PUBLICATION EXPENSE | ) -"{'
Grantee of said franchise shall pay- to ditzléisﬂm S
of money sufficient to reimburse it for all publication 'n'f
expenses inourred by it in connection with the granting _ R
thereéf: guch payment to be made within thirty (30) dégsgﬁkitﬁf: &u;

after City shall have furnished Grantee with a wnitten a‘;:fﬁi' o

statement of such expenses, - . e
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Section 15, AUTHORITY FOR GRANT - AR
Notwithstanding any other provisions contained heréiﬁ)‘f
this franchise is granted solely and exclusively under

Bections 103, 103.1, 104 and 105 of the Chavter of The City

of gan Diego and under no other authority. ' T
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Section 17. RIGHY OF CITY'S ELECTORS

this grant of féanchise and aﬁthority‘shall'ba anhd " ::7 ;:'fiz
is subject to the right of the majority of the electors | " .T”f‘
of City voting at any election at any time thereafter to
repeal, change or modify the grant, and such right is
hereby expressly reserved to said electors; and it is W
expressly agreed that at any election held in City a
majority of the &lectors of City voting at said election':
shall have the right to rxepeal, change or modify the
.terms of this franchise and the authority granted

. hereunder
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Section 18,

' . Grantee shall file and malntaln a falthful performance

bond in favor of the Clty in the sum of rive Hundred Thousand

Dollars ($500,000§ to guarantee that Grantee éhall well and
truly observe, fulfill and perform each and every term and
condition of the franchise herein granted., In case of any
breach of any condition of the franchise, any amount of the -
sum made in the bond up to the whole thereof, may be recéivabie.
(e from the principal and sureties upon said bond to compensate f
;P: ' City for any damages it may suffer by reason of such breach.

- Said hond shall he acknowledged by Grantee-as principal and’

by a corporation licensed by the Insurance Cormmissioner of

the State of California to transact the business of a fidelity

N and surety insurance company as surety,
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Passed and ndepted by the Cooneil of The City of San Dlego on DEC!?‘WG . "'
v by the following vote: : )
Counctimen Yeny Naya Excuged Absent

Helen Cobb
Sam T, Loftin
Henry L. Londt
Leon L, Willlams
Floyd L, Morrow
Bob Martinet
Allen Hitch
Mike Schaefer
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1. Mayor Frank Curtan
S FRANK CURRAN
AUTHENTICATED BY: Mayor of he City of Snn Dicgo, Callfornin, ! {
. b
, JOHN, LOCKWOOD i
Clty Clock of The City of San Diego, Caiffomia, . * )
{Seal)
. By %%%%wm# 4 Depury,
I HEREBY CERTIFY that the foregoing ordinance was not finally passed untiltwelve calendar days had
r elopsed between the day of its Intraductlon and the day of its final pasaage, ta wit, on
". ' N
| DEG...3.1970 DEG 17,1870 ,
' PFHRTHEL CRLLIEY-thar-snid-erdlaance was tead In full prloctodes-Hankprysage,
I FURTHER CERTIFY that the readliig of sald ordinance fa full was dispensed with by a vote of not
14 loss than o majority of the members elected to the Counell, and that there was availsble for the consideration
of cach member of the Council and the publle prlor to the day of its prssage a writcen or printed copy of .
said ordinance, Pt
JOHN LOCKYOOD '
City Clerk of The City of Snn Diogo, Cnlifornin, f

. (Sanl) .
! By .:ﬁ%)?vl. BBV Auda s Dapuy, . .

Giflea of the Clty Clerk, Sun chgo,ICalifomln :

| : | oot e AD466..4dopea .. DEC 171970 j

FOR CC-1255:A {1.70)
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6.
ATTORNEY (8} ' , . L e T
“ GITY OF SAN DIEGO I
. 202 C Street : _ : e Coe T
Community Concourse - .. ,

Ban Diego,y California

- CERTIFICATE OF PUBLICATION
NOo

IN THE MATTER OF

% Hd 82330025
IS

o,
-
503

“HTED DI S -

's-
N
6t

ORDINANCE GRANTING TO SAN DIEGO GAS & BLECIRI
COMPANY, I7H SUCCESBORS AND ABSIGNS, HCT.

thut The Daily Trenseript is o daily newspaper of general
+ elreulation within the provisions of the Government Code of
the Stote of Californla, printed and published in the City of
" San Disgo, County of San_Diege, Stute of Californie; thot
: [ am the PTineipal olerict soid newspoper; that the

ORDINAWCE NO, 10466 (WEW SHERIES)

fo o true and correct copy of which this cartificate is apnexed
was published in said newspoper on . .

December 25, 1970
| certify undur punalty of perjury thot the foregoing is
tfrue and correct, ot San Diege, Collfornia, on

December-25, 1970
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ORDINANCE NO. 10465 DEC 171970

(New Series)

ORDINANCE GRANTING 70 SAN DIEGO GAS & ELECTRIC COMPANY,
ITS SUCCESSORS AND ASSIGNS, THE FRANC g (1) 10
USE FOR TRANSMITTING AND DISTRIBUTINGH '
FOR LIGHTING BUT FOR USE BY CONSUMERS FOR ANY AND
ALL, LAWFUL PURPOSES OTHER THAN LIGHTING, ALL PIPES
AND ‘APPURTENANCES WHICH ARE NOW OR MAY HEREAFTER BE
LAWFULLY PLACED AND MAINTAINED IN THE STREETS WITHIN
THE CITY OF SAN DIEGO UNDER THAT CERTAIN FRANCHISE
OF GRANTEE ACQUIRED PURSUANT TO SECTION 19 OF
ARTICLE XI OF THE CONSTITUTION OF THE STATE OF
CALIFORNIA, AS SAID SECTION EXISTED PRIOR TO ITS
AMENDMENT ON OCTOBER 10, 1911, (2) TO CONSTRUCT,
MAINTAIN AND USE IN SAID STREETS ALL PIPES AND
APPURTENANCES WHENEVER AND WHEREVER SAID CONSTITU-
TIONAL FRANCHISE TS NOT NOW NOR SHALL HEREAFTER BE
AVAILABLE THEREFOR, NECESSARY TO TRANSMIT AND DIS-
TRIBUTE GAS SUITED FOR, AND FOR USE BY CONSUMERS FOR,
ANY AND ALL LAWFUL PURPOSES, AND (3) TO UTILIZE SAID
PIPES AND APPURTENANCES IN sAID STREETS FOR TRANS=-
MITPING GAS FOR USE OUTSIDE THE HOUNDARIES OF THE
CITY FOR ANY AND ALL LAWFUL PURPOSES, AND PROVIDING
THE TERMS AND CONDITIONS OF THE FRANCHLSE SO GRANTED.

BE IT ORDAINED, by the Council of The City of San Dieggo,

ag follows:

Section 1, DEFINITIONS

Vhenever in this ordinance the words or phrases
hereinafter in this section defined are used, they shall have

the respective meanings assigned to theim in the following

definitions:

{a) The word "Grantee" shall mean San Diego Gas &

Electric Company

, its lawful .guccessors and assigns;
(b) ‘The word "City" shall mean The City of San
Diego, a munieipal corporation of the State of California,
in its present incorporated form or in any later reorganized,
consolldated, enlarged or reincorporated form;
(c) The word "streets" shall mean the public
freevays, highways, streets, ways, alleys and places
as the same now or may hereafter exist within the City;
(d) The word "gas" shall mean natural or artifieial

gas, or a mixture of natural and artificlal gas;
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(¢) 'The phrase "pipes and appurtenancea" shall
mean pipes, pipelines, mains, services, traps, vents,
vaults, manholes, meters, gauges, regulators, valves,
gonduits, appliandes,_aﬁtachments, appurtenances and,
without limitation to the foregoing, any other praoperty
located in, upon, along, acrosg, under or over the streets
of the City and used or useful in transmititing or distri=-
buting gas, sometimes otherwise referred to as "facilities";

(£) 'The phrase "construct} malntain and use" shall .
ﬁean to construck, erect, install, operate, maintain,
use, repalr, relocatéfor reéplace plpes and appurtenances
thereto in, upon, élong, BCXOSS, under or over the streats
of the City;

(4) The phrase "constitutional franchise"” shall
mean the right scquired through acceptance by Grantee
or its predecessor in estate of the offer contained in
the provigions of Section 19 of Article,XI of the Con=
stitution of the State of California, as sald Section
existed prior to its amendment on October 10, 1911y '

{h) "The phrase "gross receipts" shall meanh all
yross operating revenues received by Grantee from the
sale of gas to Grantee's customers with points of service
within the corporate limits of the City (including, but
not limited to, sales to military resexvations with
points of service within the Clty's corporate limits)
which are credited in Account Mumbars 480, 481 and 482
of the current Uniform System of Accouﬁts of the PFederal
Poviey Commission as adopted by the California Public
Utilities Commission, or similar superseding accounts,
legs uncollectible amounts and less any refunds or xebates
made by Grantee to such customers pursuant to orders or

dacisions of the California Public Utilities Commission,
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 Section 2. PURPOSE

The franchise (1) to use for transmitiing and distri-
buting gas suited for lighting but for use by consumers for
any and all lawful purposes other than lighting, all pipes
and appurtenancas vhich are now or may hexeafter he lawfully
placed and maintained in the streets within the Clty of
San Diego under that certain franchiée cof Grantee acquired -
pursuant to Seatioh 19 of Article XI of the Constitution of
the State of California, és sald Section existed prior to
its amendment on October 10, 1911, (2) to construct, maintain
and use in sald streets all pipes and appurtenances whenever
and wherever said constitutional franchise is not now nor
shall hereafter be available therefor, neceasary to transmit
and distribute gas sulted for, and for use by'consumers for,
any and all lawful purposes, and (3) to utilize sald pipes
and appurtenances in sald streets for transmitting gas and
for use outside the boundaries of the City for any and all

lawful purposes is hereby granted to 8an Dieago Gas &

Electric Company, its successors and assigns.

Section 3. 'TERM
The right, privilege and franchise, sublject to each
and all of the terms and conditions contained in this

ordinance hereby is granted to San Diewo Gags & BElectric Company,

a corporation:orqanized and existing undexr and by virtue
of the laws of the State of California, for the term of
£ifty (50) years from and after the effective date hereof.
Section 4. COMSIDERATION
| {a) The rights and privileges herein granted
are upon the express condition that Grantee, ags conw
sidexation therefof and as compensation for the use

of the streets of the City as herein authorized and
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permitted, shall pay each year to City in lawful

money of the United States, a sum equal to three per-

.cent (3%} of Grantee's groug reoeipts durdng the pre-

gaeding qa;endaf year, or a fractional year, commencing
with the date of adoption of this ordinance by the Clity
Couneil, for the first thirty (30) .years of the term of
this franchise by the dates, in the manner, ahd on the~
conditions as set forth in Section 5 hereof.

(b) For the last twenty (20) yearxs of the term
of this franchise Grantee, as consideration and compensea-
tion for the rights and privileges herein granted and
for the use of tha streets of the City as herein authorized
and pérmitted, shall pay each year to ciﬁy in lawful
money of the United States a sum egual to an amount to be
determined as set forth helow of Grantee's gross receipts
during the preceding calendar year, ox a fractienal year,
for the remainder of the term of this franchise by the
dates, in the mannex and on the conditions as set forth
in Section 5 hereof.

{c) Determination ¢f the amount to be pald as
set forth in Seotion 4(b) above shall be made by good
faith negotiation between City and Grantee commencing
nct less than six (6) months prior to the expiration of
the first thirty (30) year period. In the event that at
the conclusion of the first thirty (30) vear period
sald good falth negotiation does not result in a detexr-
mination of the amount to be paid by Granéee during the
last twenty (20) years (or 19 vears, 6 months, as the
case may be) of the term of this franchlae, than this
guestion (and no other) shall he submitted to binding
arbitration as hereinafter set forth; provided however

that no later than £ifteen (15} days prior to the end

of the first thirtﬁﬂ(BO) year pexiod the parties may
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mitually agree to extend tHa time for sald good Failth
negotiation for an additional six (6) months if they so
desire, during which time Grantee shall continue to pay
a sum equal to three percent (3%) of Grantee's gross
receipts as consideration for the rights and privileges
herein granted. Unless City and Grantee mutually agree
in writing to a modification prior to the conclusion of
the firstAthirty (30) year perlod (or at the ooncluéion-
of the additional six (6) month period as provided for
above) then the determination of the number of arbi-
trators, the time and mode of their selection, and tha
rules of practice and procedure to be followed shall be
as set forth herein.

(@) within thirty (30) days after the end of the
first thirty (30) year period or within thirty (30) days
after the six (6) month extension provided for above, as
the case may be, Grantee and City shall each appdint a
persen to serve as an arbitrator and shall give written
notice to the other party of such appointment,

{e) The two persons so appointed shall then agree
upon and sacure a third arbitrator., If the third arbi-
trator should not be secured within ﬁhi;ty (30) days from
the selection of the arbitrators by Grantee and City
respectively, then upon application in writing by either
Clty or Grantee to the Chief Justice of the Californis
State Supreme Court, sald Chief Justice shall be empoweyred
to appoint a third arbitrator. No person shall be
eligible for appointment by said Chief Justice who
is an officer or employese of City or Grantea, or a

shareholder of Grantee.,
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(£) Tha arbitrators so appointed shall heax
evidenoe submitted by both City and Grantes and may
call for addigional information, which addit;onal
information Clty or Grantee shall furnish to the
extent feasible, An award, decislon ox determination
in writing and signed by a majority of the arbitrators
shall be made within sixty (60) days after the selec~
tion of the third arbitrator and shall be conclusive
with respect to.thé Lssue submitted and shall be binding
upon both City and Grantee. '

(g) Exoept as otherwise provided in this section,
the arbitration shall be governed by the rules of
practice and procedure of the American Arbitration
Association from time to time in faorce, except that, if
such rules and practice as herein modifled shall con-
flict with the Califorxnia Code of Civil Proceduxe oy any
other provision of California law then in force, such
California rules and provisions shall govern. ‘This
submission and agreement to arbitrate shall. be
speclfically enforceable. The award of the arbitrators
or a majority of them upon the question submitted to
them hereunder shall be final and binding upon the
parties to the extent and in the manner provided by the
California code of Civil Procadure.

(h) Bach party shall hear the fee and personal
expenses of the arbitrator appointed by it togather with
the feeg and expenses of 1ty own counsel and of its own
witnesses, All other costs and expanses of.the agbltra~
tion, including the cost and expense incurred by reason
of sgelection of the third arbitrator as hereinabove

provided, shall be borne equally by City and Grantee.
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Section 5., REPORIS, DATES OF PAYMENT TO cIvy,
AUDITS

e

(a) On or before the 15th day of February of eaﬁh
calendar'yeax during the term of this franchise ana
forty-five (45) days after the expiration of the term
of this franchise, Grantee shall file with the City
Clerk of City, the oxiginal, and with the Auditor of
City, one cepy of a statement showing the gross -
receipts during the preceding calendar year or fractional
calendax yeax, .

(b)  Within ten (10) days after the f£iling of the
statement required to be filed on or before the 15th
day of Fehruary 1971, Grantee shall pay to the City
Treasurer the money herein required to he péid by
Grantee‘to City upon the basis of the data set forth
in sald statemant.

(o) Thereafter, no later than the 25th day of
May, the 25th day of august and the 23th day of
Wovember of each calendax year during the term of this
franchise Grantee shall pay to the said City Treasurer
one-~fourth (1/4) of the money herein reguired to he
paild by Grantee to City upon the basis of the data seb
forth in the statement required by Section 5(a) hereof,
By this method of payment it is contemplated and under-
stood that Grantee s in effect paying the money hefein
required to be paid Ly Grantee to City under this sub~
seation on the basis of gross raceipts for the preceding
calendar year and that an adjustment shall be made as
more fully set forth in Beation 5(d) hereof.

(d) Within ten (10) days after the filing of the

statement required by Bection 5(a) haereof, Grantea

10465
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shall pay to the sald Clty Treasurexr, or recelve as a ﬁA

refund from the City, as the'casa may be, a sum of money
equal to the difference between the aum of the payments
of money made In accordancea with Sectlon 5(¢) hereof

and the annual payment of noney herein regquired to

be pald by Grantee to City upon the basis of the data
set forth in said statement, '

(e) The City Auditor, or any qualified pexson
designated hy the City, at any reasonable time duxing
business hours, may make examinatlon at Grantee's
office or offices, of its hooks and records, yermane
to and for the purpose of verifying the data set forth
in the statement required by Section 5(a) hereof,

(£} &1l books and records subject to examination
by- City Auditor, or qualified person designated by City,
shall bhe kept within the County of San Diego, or in

gsuch other place as the reasonable convenlenve of Q.

Grantee may require; and in the event that it
becomes necessary for said City Auditor, or any
representative designated by the City to make such
examinationﬂat any place othe; than within the County,
then, in that event, all inqreased'costs and éxpenses
to City necessary ox incident to such examination
and resulting from such books and records not being‘
available within the County, ghall be paid City by
Grantee on demand.

(g) Grantee shall file with the City Manager
a copy of its annual report to the California Public
Utilities Commission, or its successor in authority,
as soon as practicable after the original of said
report has heen filed with said Commission, or its ‘

successor in authority.
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(h) - In the event Grantee fails to make the
payments for this franchise on or before the dates

due as hereinabove provided, Grantee shall pay as

additional consideration both of the following amounts:

(1) A sum of money equal to two percent

(2%) of the amount due, This amount is required

in order to defray those additional expenses and -

costs incurred by City by reason of the delinquent

payment including, but not limited to, the cost

of administering, accounting and collecting said

delinguent payment and the cost to City of

postponing services and projects necessitated by

thé delay in receiving revenue.
{2) A sum of money equal to one percent
(1%) of the amount due per month as interest
and for loss of use of the money due.
Section 6, COMPLIANCE WITH LAWS
All facilitiesﬁérfequipment of Grantee that Grantee
shall construct, maintdin and use or remove, pursuant to
the provisions of the franchise granted herein shall be
acbomplished in acco¥dance with the ordinances, rules
and regulations of City now or as hereafter adopted or
prescribed, and such rules or requlations as are pfomul~
gated under State law, or orders of the Public Utilities
Commission or other governmental authority having
jurisdiction in the premises,

&a

5

Grantee is herewith charged with the responsibility
of cooperating with City in preparing a manual of
administrative practices which shall govern the installa-

tion and removal of Grantee's facilities in the streets

MICROFILMED
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of City which shall include, but not be limited to,
cathodlc protection practices. Once each year, commencing
with the first full calendar year of the franchise granted
herein, it ié to be the joint responsibilit§ of Grantee
and CityAto review and update such adninistrative practices,
Both Grantee and City are charged with the duty to prepare,
review and update such administrative practlces by a -
method of mutual cooperation which shall take into con-
sideration the regsanable needs and convenience of each
party; provided that said administrative practices and
the terms and conditions thereof shall be at all times
subject to approval of the City Council as expressed by
appropriate legislative action,

Following'the preparation of said manual, and its
approval by the City Council, it shall govern the prac-
tices of the Grantee in its installation and removal of

Grantee's facilities in the streets of City.

(a) City reserves the right for itself to lay,
construct, erect, install, use, operate, repair,
replace, removeé, relocate, regrade or maintain below
surface or above surface'improvements of any type
or description in, upoh, along, across, under or
over the streets of the City. City further reserves
the right to relocate, remove, vacate or replace
the streets themselves. If the nhecessary exercise
of theéaforementioned reserve rights conflicts with
any pipes and appurtenances of Grantee constructed,
maintained and used pursuant to the provisions of

. the franchise granted hereby, whether previously

constructed, maintained and used or not, Grantee

MICROFILMED bR 2 28 \918
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days after written notice from the City Manager,

or his designated representative, and request so to

ng, Grantee shall proceed promptly to fomplete
such required work,

(b) Irrespective of any other provision of
this ordinance, Grantee's right €o construct, main-
tain and use, or remove pipes and appurtenances shall
be subject at all times to the right of the City, in
the exercise of its police power, to require the removal
or relocation, of said pipes and appurtenances thereto
at the sole cost and expense of Grantee.

Section 9. HOLD HAPMLESS

Grantee of the franchise granted hereby sh;ll indemnify,
save and hold harmless, City and any officers and employees
thereof against and from all damages, judgmengs, decrees,
costs and expenditures which City, or such officer or
employee, may sﬁffer, or which may be recovered from, or
 obtainable against City, or such'officeg or employee, for,
. or by reason of, or growing out of or resulting from the
exercising by Grantee of any or all of the rights or ’
privileges granted hereby, or by reason of any act or
acts of Grantee or its servants or agents in exercising
the franchise granted. hereby, and Grantee shall defend any ’
suit that may be instituted against City, or any officer
or employee therecf, by reason of or growing out of or
resulting from the exercise by Grantee of any or all of the
rights or privileges granted hereby; or by reason of any

act or acts of Grantee, or its servants or agents, in

exercising the franchise granted hereby. M ICROF‘ LM ED .
APR 281978 .
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Section 10. REPAIR COSTS | S 6
Grantee shall pay to City on demdnd the cost of all
repairs to Cilty property made necessary by any of the
operatiqns of Grantee under the franchise granted hersby,
provideé howaver that Grantee méy make repalrs to streets,
sidewalks, curbs and gutters'itself at its own cost in
accordance with City specifications if theiéame can be
done without undue inconvenience to the public use of the ~ .
streets, | '
Section 1l. FORFEITURE
This franchise is granted upon each and every condition
herein contained, and shall evexr be strictly construed against
Grantee. Nothing shall pass by the franchise granted
hereby to Grantee unless it be granted in plain and

unambiguolis terms. Each of said conditions 1s a material

and essential condition tp the granting of the franchise,

A

; Thereupon.and immediately,
: Grantee shall surrender all rights and privileges in and
to the franchise granted hereby. No provision herein

' ' made for the purpohe of securing the enforcement of the.
terms and conditions of the franchise granted hereby shall

be deemed an exclusive remedy or to afford the exclusive

MICROFILMED
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procedure for the enforcement of said terms and econditions,
but the remedies and procedure outlined heraedin or provided,
including forfeiture, shall be deemed to be eumulative,

Section 12, ACQUISITION AND VALUATION

Nothing in this ordinance or in the franchise granted
hereby'shall be gonstrued as in any way impairing City's
rights to acquire property of Granﬁee through the
exercise of City's power of eminent domain or through -
voluntary agreement between City and Grantee, In the event
that city chooses to exercise its power of eminent domain,
it shall do so in accordance with the procedures provided
hyvthq general law of the State of California for the con-
demnation of public utility property, The valuation
of such property for condemnation purposes shall be made
in accordance with such general law.

Section 13. PUBLICATION EXPENSEH

Grantee of said franchise shall pay to City a sum
of money sufficient to reimburse it for all publication
expenses inourred hy it in-cénneotion with the granting
thereof; such paymeﬁt to be made within thirty (30) days
after City shall have furnished Qrantee with a written
statement of such expensas.

Section 14, AUTHORITY FOR GRANT

Notwithstanding any other provisions contained herein,
this franchise is granted solely and exclusively under
Sections 103, 103.1, 104 and 105 of the Charter of Tho ity
of San Diego and under no other authority. )

Sectlon 15, HO TRANSFER WITHOU® CONSENT

Grantee shall not sell, transfer or assign this franchise
or the rights and privileges granted thereby without the con-
sent of the City Council of The City of San Dieyo, as set forth

in Section 103 of the Charter of The City of San Diego. i
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Saction 16s RIGHT OF CITY'S BLECTORS ' é

This grant of franchise and authority shall he and
is subject to the right of the majority of the electors
of Clty voéing at any eleotion at any time thersafter to
repeal, change or modify the grant, and suoh right is
hereby expressly regerved to sald electors; and it is
expressly agreed that at any election held in City a
majority of the electors of City voting at sald election
shall have the right to xepeal, ohange or modify the terms
of this franchise and the authority granted hereundexr.

Section 17. PERFORMANCE BOND

Grantee shall file and maintain a faithful performance
bond in favor of the City in the sum of Five Hundred Thougand
Dallars (8500,000) to guarantee that Grantee shall well and
truly observe, fulfill and perform each and every term and
condition of the franchise herein granted. In case of any
breach of any condition of the franchise, any amount of the <.
gum made in the bond up to the whole thereof may be receivable
from the principal and suretles upon said bond to wompensate
gity For any damages i1t may suffer by Yeason of such hreach.
Said bond shall be ackhowledged by Grantee as principal and
by a corporation licensed b} the Insurance Commissioner of
the State of California to transact the buginess of a fidélity
and surety insurance company as surety.

Section 18+ EFFECTIVE DATE

This ordinance shall take efifect-and be in foree on

the thirty~first day f£rom and after its passage,

APPROVED: JOHN W. WITT, City Attorney '

/"L Iy o e~ o /
vy (& U0, “%o/fww/q

Cy Mo F tzpﬁgp&bk, Chief Deputy
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Pussed and ndopred by the Councll of The Clty of San Dwgu on ....DEGLZIQ?O"_M )
by the followlng votes ' .

Councilmen Yeous Nays Excusod Absant ’
v L Halen Cobb o o [] o
Qnd oy S T Loftin IB/ [ O 0
, :LBU ha E E Henry L. Landt m‘/ D D E] .
L_fl::"' z ;{ Leon L. Williams O DZ’ (| M '
P {_—,'j Floyd L. Marrow 3 m/ Ol ]
Ll ‘g fj: Bab Martinet | 1 [B/ (]
QE 2 Allen Hich B, O O O
TR /e Mike Schacfer & O ta a .
Mayor Frank Curran [B/ {J | 3
RN . FRANK CURRAN
AUTHENTICATED BY: Mayor of The Clty of San Diego, Callfornia, !
JOHN LOCKWOOD
Gty Clork of Tihe Clry of 8an Diggo, Galifomia, !
{Seal) -
By :ﬁvzfaw AN A 2T “X.y Deputy,
I HEREBY CERTIFY that the fotegolng ordinance was not finally passed uneilswelve calendar days had
elapsed between the day of Its incroduction and the day of its flnal passege, to wit, on
DEC..3.1870 o on DEC 1.7.1970 ,
LM‘P'!"":"\ C{ZR'%'H"-’ 5:.~u s-n!J .J:.. ¥ . wasmtead.do full ""’"’ Soi £:un: PRESTRE.”
I'FURTHER CERTIFY that the reading of snid ordinance in full was dispensed with by a vote of not
less than 4 majorlty of che members elected to the Councll, nnd that there was nvallable forthe consideratlon
. of each member of the Councll and the public prior to the day of its passage a wrltten or printad copy of
| said ordinance,
[ JOHN LOCKY0OOD '
. Clty Clark of The Cley of Sun Dega, Californin,

, (Seal)
. ‘ By .W@:.M“ 1 Deputy,

L e T,

=

T

SR et

o =

o

Offlce of the Clty Clerk, San Dlego, California
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CERTIFICATE OF PUBLICATION
No,

IN THE MATTER OF

ORDINANCE GRANTING TO SAN DIEGO GAB &
ELECTRIC COMPANY, 1T8 SUCCHSSORS AND ASSIGNS,
10 e

, Patriela Mo Applestill  herehy cortify
that The Doily Trenseript iv a dally newspoper of geneeal
circulation within the provisions of the Government Code of
the $tate of Galifornia, printed and published in the City of

San Diego, Counvg‘ of San _Diego, Stote of Californly; thet
| am the princinal olerkys yqid newspapar that the

ORDINANCE NO, 10465 (NB SHRINS) -

to atrue ond corrcc!coﬁy of which this certificota (s annexed
was published in said newspaper on

December 25, 1970

I certify under penalty of perjury that the foregelng is

true and correet, ai San Diego, Californio, on

{Slgnatuce

«
B

REO

.
N , at : " N
D R I AL VAP SN
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Q December 25, 1970 .
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