THE CITY OF SAN DIEGO

M E M O R A N D U M

DATE:

May 23, 2018

TO:

Planning Commissioners

FROM:

Paul Godwin, Development Project Manager, Development Services Department

SUBJECT:

Hillcrest 111 NDP – Project No. 522075 – Correspondence from Applicant and
Appellant

___________________________________________________________________________________________________
Please find attached additional correspondence from the appellant and applicant regarding this
project appeal scheduled for Planning Commission on May 31, 2018.
The attached letter dated January 25, 2018, is from Everett DeLano, representing the project
appellant, Uptown United. Staff’s response to this letter is contained on Pages 26-41 of the Final
Mitigated Negative Declaration (MND) dated February 20, 2018, which can be viewed at
https://www.sandiego.gov/sites/default/files/dsderp-mnd-pts522075.pdf. An appeal of the MND
filed by Uptown United was previously considered and denied by the City Council on April 23, 2018.
The attached letter dated May 23, 2018, is from Heather Riley, representing the project applicant,
Greystar GP II, LLC, in response to correspondence from the appellant to the City Council, dated
April 20, 2018.
Also attached is correspondence from the appellant received May 22, 2018 (dated April 22, 2018),
addressed to the Planning Commission.
Thank you.
Attachments:

1. Letter from appellant dated January 25, 2018
2. Letter from appellant dated April 20, 2018
3. Letter from appellant received May 22, 2018 (dated April 22, 2018)
4. Letter from applicant dated May 23, 2018
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Via Email/U.S. M.ail
May 23,2018
Honorable Chairperson Stephen Haase and
Members of the Planning Commission
City of San Diego
1222 First Avenue, 5th Floor
San Diego, California 92101
Re

May 31,2018 Planning Commission Hearing
(Hillcrest 111 Project Appeal)

Honorable Chairperson Haase and Members of the Planning Commission:

This letter is submitted on behalf of our client, Greystar GP II, LLC, the applicant of the 111
Hillcrest project ("Project"), in response to the objections raised in the April20, 2018 letter ("April
Letter") from Uptown United ("Appellant").
As explained below, Appellant's claims are incorrect. We therefore respectfully request that
the Planning Commission reject the pending Project appeal and uphold the staff decision to approve
the requested Neighborhood Development Permit ("NDP").

I

THE CITY COUNCIL PROPERLY REJECTED APPELLANT'S
ENVIRONMENTAL CLAIM

One business day before the City Council's April23,2018 hearing on the environmental
appeal, Appellant submitted its April Letter, which was no more than an "exclamation point" on the
issues previously raised in the two identical March 20,2018 appeals, in Appellant's March 31,
[2018] letter ("March Letter"), and in Appellant's January 25,2018 comments on the Project's

mitigated negative declaration ("MND").
As explained in the April 12, 2018 memo prepared by City staff ("Staff Memo") in response
to the duplicate appeals, every one of the potential impacts noted in the April Letter, including
community character, land use, aesthetics, traffic, air quality, soils and geology, greenhouse gas
("GHG") emissions, noise, public services, water supply, light and shadows, growth-inducing and
cumulative, was addressed at length in the MND and, in many cases, specifically addressed in the
responses to Appellant's comment letter on the MND. (Memo, p. 2; MND pp.2l-56; MND,
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Response to Letters of Comment, pp. 26-39,) In addition, staff provided supplemental responses to
Appellant's Additional Grounds for Appeal, addressing the allegations of potential land use, public
services, GHG, air quality, aesthetics and traffic impacts in their memo to the City Council. (Staff
Memo, pp. 3-9.)

Appellant's April Letter did not add any specifics to the enoneous claim that an
environmental impact report ("EIR") was required for the Project. Instead, the April Letter alluded
to an "altemative" that supposedly would "avoid these significant impacts by amending [the]
project" and that would be presente dfor the first time at the April 23rd hearing. By making such an
ambiguous statement one business day before the environmental appeal was scheduled to be heard,
Appellant was playing fast and loose with the California Environmental Quality Act ("CEQA").
The decisionmaker properly rejected Appellant's inappropriate strategy when the City Council
denied the environmental appeal.

In fact, contrary to the misimpression Appellant sought to create in its April Letter, and
setting aside the suspect nature of a last minute suggested modification that would substantially
alter the very nature of the Project, the law is crystal clear - a MND does not need to consider
alternatives to a project that will not result in significant and unmitigated impacts. (14 Cal. Code
Regs. $g 15070, 15071.) Here, the MND properly analyzedthe Project's potential impacts,
determined that the Project could result in potential impacts to paleontological tesources, noise and
traffic, and recommended appropriate mitigation measures to reduce those impacts below a level of
significance. Staff adopted the proposed measures when the NDP was initially approved. Nothing
more was or is required by CEQA.
Appellant may prefer a different version of the Project, but that preference is as irrelevant to
the Planning Commission's decision on the Project appeal as it was to the City Council's decision on
the environmental appeal. (See, e,g., Defend the Bay v. City of lrvine (2004) I 19 Cal.App. th 1261,
1270-1271; California Native Plant Society v. City of Santa Cruz (2009) 177 Cal.App.4th957,
1001-1002; Preserve Powayv. City of Poway (2016)245 Cal.App.4th 560,603.)

II.

THE PROJECT IS ENTITLED TO INCENTIVES UNDER THE STATE DENSITY
BONUS LAW

In its March Letter, Appellant argued that"aproject that results in a significant impact to
health, safety or the environment should not receive an incentive under the law." Appellant claimed
that because the Project "may result in several significant impacts," incentives were not appropriate
here. To support that statement, Appellant included a laundry list of purported impacts. Each of the
conclusory items listed in that letter were responded to in detail in the MND's responses to
comments ("RTC").
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For instance, soils and geology impacts were addressed in RTC D-23 and transportation
impacts were tackled in RTC D-11 - D-l9, C-1 - C-4, F-l , G-2, G-l1 and H-2. Intersection
visibility was addressed in RTC C-5, C-8 and H-2; visual impacts were addressed in RTC A-2, B-1
-B-12,8-2,8-4, G-3 and I-5; community character impacts were addressed in RTC D-2 - D-14.
Light and shading impacts were addressed in RTC D-16 and B-1 - B-11. Air quality and air
circulation impacts were addressed in RTC D-21 ,D-22,D-24 -D-26 and H-3. Noise impacts were
addressed in RTC D-27 andD-28; and water quality impacts were addressed in RTC D-29, D-30
and F-3.

Similarly, each of the Uptown Community Plan policies cited in the March Letter was
specifically responded to in RTC D-7 - D-13, and the assertion that the Project does not meet the
requirements for a NDP was addressed in RTC D-14. Appellant's recycled MND comments were
properly rejected by the City Council in the context of the environmental appeal, and the Planning
Commission should do the same thing in its consideration of the Project appeal.

III.

THE CITY'S APPEAL PROCESS IS NOT UP FOR DEBATE IN THE CONTEXT
OF THIS PROJECT

Appellant's final objection to the Project is an attack on the City's appellate process.
Appellant claims that "by separating consideration of the Project from consideration of the
environmental impacts, the City is discouraging public participation and discussion of the Project in
concert with its impacts and potential alternatives to address such impacts." The City is doing no
such thing.
The environmental appeal was properly noticed and anyone with an interest in the
proceedings had an opportunity to register their position on the adequacy of the MND by submitting
written and/or oral comments to the City Council. Appellant elected to do both, as did a number of
other individuals. Likewise, the upcoming Planning Commission hearing on the Project appeal also
was properly noticed and any interested persons now have the same opportunity to submit written
and/or oral comments for the decisionmaker's consideration. The City has complied with every
applicable provision of law to ensure maximum public participation in the appellate process.

As a result, nothing more can or should be required of the City, particularly, where
Appellant chose to hle both a Project appeal and an environmental appeal of a Process Two
application. Appellant knowingly made the decision to separate the consideration of the Project
from the MND, pursuant to the terms of the San Diego Municipal Code ("SDMC"). (SDMC
$$ 112.0504,112,0520.) In fact, the SDMC's appellate process, which sends environmental appeals
directly to the City Council, regardless of the underlying decision process, is based on the
provisions of CEQA, which mandate that:
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When a non-elected official or decisionmaking body of a local lead
agency adopts a negative declaration or mitigated negative
declaration, that adoption may be appealed to the agency's elected
decisionmaking body, if one exists. For example, adoption of a
negative declaration for a project by a city's planning commission
may be appealed to the city council. A local lead agency may
establish procedures governing such appeals. (14 Cal. Code Regs.
$ rs074(0.)
That is exactly what happened here when the City Council - the lead agency's elected
decisionmaking body - considered and rejected the environmental appeal last month pursuant to the
procedure laid out in detail in the SDMC. Appellant may dislike the appeal process, but an
overarching disagreement with a practice that is based on the directives of CEQA is no reason to
grant the pending Project appeal.

In sum, Appellant has failed to: (1) show that staff relied on inaccurate statements or
evidence; (2) offer new evidence that was not available at the time the Project was approved;
(3) demonstrate that the approval findings are unsupported by evidence in the record; ot (4)
establish that the Project is in conflict with a land use plan, City Council policy or the SDMC.
(SDMC $ 1120504(a)(3).) As such, we respectfully request that the appeal be denied and the
decision to approve the NDP be upheld.
Our development team will be present on May 31,2018 to answer any outstanding questions
you may have on the Project. We thank you in advance for your consideration.

Very truly yours,

Heather

HSR
cc

Elizabeth Maland, City Clerk
Corinne Neuffer, Deputy City Attorney
Paul Godwin, Development Project Manager
Carmina Traj ano, Planning Commission Secretary

