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ORDINANCE NUMBER 0-

 21328

 

(NEW SERIES)

DATE OF FINAL PASSAGE

 

JUN 1 1 2021

AN ORDINANCE OF THE COUNCIL OF THE CITY OF

SAN DlEGO GRANTING TO SAN DIEGO GAS AND

ELECTRIC COMPANY, THE FRANCHISE (1) TO USE, FOR

TRANSMITTING AND DISTRIBUTING ELECTRICITY

SUITED FOR LIGHTING BUT FOR USE BY CONSUMERS

FOR ANY AND ALL LAWFUL PURPOSES OTHER THAN

LIGHTING, ALL POLES, WIRES, CONDUITS, AND

APPURTENANCES WHICH ARE NOW OR MAY

HEREAFTER BE LAWFULLY PLACED AND MAINTAINED

IN THE STREETS WITHIN THE CITY OF

SAN DIEGO UNDER THAT CERTAINI FRANCHISE OF

GRANTEE ACQUIRED PURSUANT TO SECTION 19 OF

ARTICLE XI OF THE CONSTITUTION OF THE STATE OF

CALIFORNIA, AS THE SECTION EXISTED PRIOR TO ITS

AMENDMENT ON OCTOBER 10, 1911; (2) TO CONSTRUCT,

MAINTAIN, AND USE IN THE STREETS ALL POLES,

WIRES, CONDUITS, AND APPURTENANCES WHENEVER

AND WHEREVER SAID CONSTITUTIONAL FRANCHISE IS

NOT NOW NOR SHALL HEREAFTER BE AVAILABLE

THEREFOR, NECESSARY TO TRANSMIT AND DISTRIBUTE

ELECTRICITY SUITED FOR USE BY CONSUMERS FOR

ANY AND ALL LAWFUL PURPOSES; (3) TO UTILIZE

POLES, WIRES, CONDUITS, AND APPURTENANCES IN

THE STREETS FOR TRANSMITTING ELECTRICITY FOR

USE OUTSIDE THE BOUNDARIES OF THE CITY FOR ANY

AND ALL LAWFUL PURPOSES; (4

) TO CONTINUE

UNDERGROUNDING OVERHEAD FACILITIES IN THE

CITY; AND (5) FOR COOPERATION WITH CITY CLIMATE

ACTION AND CLIMATE JUSTICE GOALS; AND

PROVIDING THE TERMS AND CONDITIONS OF THE

FRANCHISE SO GRANTED.

BE IT ORDAINED, by the Council of the City of San Diego, as follows:

Section 1. Definitions

The following definitio

ns apply in

 this Ordinance

 and are cap

italized w

hen they a

ppear:

(a) "Grantee" means San D

iego Gas & Electric Company, a C

aliforn

ia corporat

ion.
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(b) "City" means the City of San Diego, a municipal corporation of the State of

California, in its present incorp

orated form or in any later reorg

anized, consolidated, en

larged, or

reincorporated form.

(c) "Administrative MOU" means that certain Administrative Memorandum of

Understanding to be negotiated between the City and Grantee to define and promote a

cooperative working relationship between the parties and to address the handling of operational

issues as more fully described in Section 9. In the event of a conflict between the Administrative

MOU and the Franchise, the Franchise shall control.

(d) "Applicable Law" means any law, rule, regulation, requirement, guideline, action,

determination, or order of, or legal entitlement issued by, any governmental body having

jurisdiction, applicable from time to time to the operation and ownership of Grantee's electrical

facilities and to Grantee's business operations, or any other transaction or matter contemplated

by the Franch

ise (including any 

which concern health, safety,

 fire, environ

mental pro

tection,

electrical transmission and distribution, metering, billing, quality and use, public records, labor

relations, environmental plans, building codes, nondiscrimination, and the payment of minimum

and prevailing wa

ges), including without limitation app

licable provisions

 of the

 San Diego City

Charter, the San Diego Municipal Code, the California Constitution, the California Public

Utilities Code, the California Labor Code, the Federal Power Act, and orders and decisions o f the

California Pub

lic Utilities C

ommission (CPUC) and Fe

deral Energy Regulatory Commission

(FERC).

(e) "Bid Amount" means seventy million dollars ($70 million) plus any interest as

provided in Section 4(e).

(f) "Books and Records" means Grantee's records, regardless of form, including

physical, digital, and electronically stored information, including but not limited to records of
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income, expenditures, finance, charts, diagrams, ledgers, pictures, drawings, as well as

Geographic Information 

System (GIS) locational data, photographs,

 and notes, wh

ich relate to

the placement, location, op

eration, and

 maintenance

 of Grantee's

 facilities

 in City Streets

, which

are both for 

the purpose of

, and reasonably necessar

y to, verify Gr

antee's comp

liance w

ith the

terms in this Franchise. "Books and Records" also includes records of internal and external

charges and expenditures for the public Municipal Undergrounding Surcharge funds authorized

by the CPUC and collected from electric customers in the City pursuant to CPUC Resolution

No. E-3788 or any succeeding order, including records of bidding and contracts, overhead and

personnel charges, information to verify the applicable prevailing wage was paid, and the

processes for accounting ex

penditures and charging of costs to the Mu

nicipal Undergrounding

Surcharge funds.

(g) "City Manager" means the person defi

ned in Sections 28,260, and 265

 of

 the

Charter of the City of San Diego (San Diego Charter) as those prov

isions existed on th

e Effect

ive

Date or as those provis

ions may be hereafter amended, and the meaning shal

l include any person

lawfully delegated rights or responsibilities by such person.

(h) "Commencement of Operations D

ate" means the date which 

is thirty (30) days

after final passage of

 this Ordinance by t

he City Counci

l if the Grantee 

already poss

esses a

Certificate of Public Convenience and Necessity pursuant to Ca

lifornia Pub

lic Utilities Code

Division 1, Part 1, Chapter 5, Article 1.

(i) 

"Constituti

onal Franchi

se" means th

e right 

acquire

d through 

accepta

nce by

Grantee or its predecesso

r in estate of the offer

 contained in the provisions

 of Section 19 of

Article XI of the Constitution of the State ofCa

lifornia, as the sectio

n existed prior to its

amendment on October 10,1911.
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(i) "Construct, Maintain, and Use" means to construct, erect, install, operate,

maintain, use, repair, relocate, or replace Poles, Wires, Conduits, and Appurtenances thereto in,

upon, along, across, under or over the Streets of the City.

(k) "CPUC" means the California Public Utilities Commission or any successor

agency.

(1) "Effective Date" means the thirtieth day from and after the final passage o f this

Ordinance by the City Council pursuant to San Diego Charter section 295.

(m) "Electric Franchise Fee Surcharge" means the total amount of surcharges allowed

by the Franchise and the CPUC to be levied solely on customers in the City as a consequence of

the requirements ofthe Franchise, consisting prior to the Effective Date of those surcharges

previously authorized by CPUC Resolution No. E-3788 and Decision No. 80234, which have as

subparts: (a) a differential surcharge of one and nine tenths of a percent (1.9%) approved by

Decision No. 80234; (b) a further differential surcharge of thirty-five one hundredths of a percent

(0.35%) authorized by CPUC Resolution No. E-3788; and (c) a Municipal Undergrounding

Surcharge of three and fifty-three one hundredths of a percent (3.53%), all together totaling five

and seventy-eight one hundredths of a percent (5.78%), approved by CPUC Resolution

No. E-3788.

(n) "Franchise" means the Franchise granted by the City Council to San Diego Gas &

Electric Company by Ordinance No. O- 213 2,ursuant to San Diego Charter sections 103,

1

0

3

.1

, 

1

0

4

, a

n

d

 1

0

5

.

(0) "Good Utility Practice" has the same meaning as in the California Independent

System Operator glossary of utility terms, and means any of the practices, methods, and acts

engaged in or approved by a significant portion ofthe electric utility industry during the relevant

time period, or any ofthe practices, methods, and acts which, in the exercise ofreasonable
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judgment in light of the facts known at the time the decision was made, could have been

expected to accomplish the desired result at a reasonable cost consistent with good business

practices, reliability, safely, and expedition. Good Utility Practice is not intended to be any one

of a number ofthe optimum practices, methods, or acts to the exclusion of all others, but rather

to be acceptable practices, methods, or acts generally accepted in the region.

(p) "Gross Receipts" means all gross operating revenues received by Grantee from

the sale of electricity to Grantee's customers with points of service within the corporate limits of

the City (including, but not limited to, sales to military reservations with points of service within

the City's corporate limits) which are credited in Account Nos. 440,442,444,445, and 446 of

the current Uniform System of Accounts ofFERC as adopted by the CPUC or similar

superseling accounts, plus all revenues collected from CPUC-authorized surcharges rendered

solely upon the ratepayers within the City as a result of the Franchise accounted for in Account

No. 451 or its superseding account (less any portion of such surcharges which may be approved

by the CPUC to capture the franchise fee on these revenues), less uncollectible amounts, and less

any refunds or rebates made by Grantee to such customers pursuant to CPUC orders or decisions.

(q) "Municipal Undergrounding Surcharge" means that part of the Electric Franchise

Fee Surcharge that is specifically designated for the undergrounding of overhead lines in the City

and consists of three and fifty-three one hundredths of a percent (3.53%), as approved by CPUC

Resolution No. E-3788 as ofthe Effective Date.

(r) "Poles, Wires, Conduits, and Appurtenances" means poles, towers, supports,

wires, conductors, cables, guys, stubs, platforms, crossarms, braces, transformers, insulators,

conduits, ducts, vaults, manholes, meters, cut-outs, switches, communication circuits, appliances,

attachments, appurtenances, and, without limitation to the foregoing, any other equipment or

property located or to be located in upon, along, across, under or over the streets of the City, and
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used or useful for the purpose of the transmission and distribution of electricity and for internal

communication systems, sometimes otherwise referred to as "facilities."

(s) "Streets" means the public freeways, highways, streets, ways, alleys and places as

they now or may hereafter exis

t within the City, but excludes easements or fees he

ld by Grantee.

(t) "Undergrounding MOU" means that certain Memorandum of Understanding

Regarding Implementation of Franchise Undergrounding Obligations to be negotiat

ed between

the City and Grantee regard

ing the management and implementation of

 the City's

undergrounding program as more fully described in Section 10. In the event of a conf

lict

between the Undergrounding MOU and the Franchise, th

e Franchise shal

l control.

Section 2.

 

Purpose

(a) The Franchise (1) to use, for transmitting and distributing electricity suited for

lighting but for use by c

onsumers for any and al

l law ful purposes other 

than lighting, all Poles,

Wires, Conduits, and Appurtenances which are now or may hereafter be lawfully placed and

maintained in the Stre

ets within the City under that certai

n franchise of Grant

ee acquired

pursuant to section 19 of Article XI of the Constitution of the State of California, as the section

existed prior t

o its amendment on October 10,1

911; (2

) to Construct Maintain, and 

Use in the

Streets all Poles, Wires, Conduits, and Appurte

nances whenever

 and wherever said

Constitutional franchise is not now nor shall hereafter be available therefor, necessary to transmit

and distribute electricity suited for use by consumers for any and all law ful purposes; (3) to

utilize Poles, Wires, Conduits, and A

ppurtenances

 in the Streets

 for transmitting electri

city for

use outside the boundaries ofthe City for any and alllawful purposes; (4) to provide for an

expeditious, efficient, publicly transparent, and accountable program for the conversion of

overhead wires and poles in the City to underground facilities; (5) to aid in the City's

establishment of a Climate Equity Fund; (6) subject to Applicable Law, to provide for Grantee's
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commitment to cooperate with the City in good faith on principles and policies for the attainm

ent

of the City's Climate Action Plan dated December 2015

, local energy, 

energy

 justice, a

nd

climate equity objectives, including but not limited to the reduction of greenhouse gas emissions

to the extent practical through energy efficiency measures, cooperation with any community

choice aggregation program, the increased us

e of renewable sources of electric generat

ion, wider

deployment of local distributed energy r

esources, and advan

cing the electrificatio

n of

transportation; and (7) meet at the City's request with the shared goal of

 aligning on climate

goals in the City's Climate Action Plan when amended; is hereby granted to San Diego Gas &

Electric Company, a cor

poration organized and existing und

er and by virt

ue of the

 laws of the

State of California.

(b) I f gas and electric franchises are awar

ded to the same Grantee, the req

uirements

of Sections 6, 

9, and 12, nee

d not be duplicated.

(c) Attached as Attachment 1 is a Table of Contents for the F

ranchise.

Section 3.

 

Term

(a) The right, privilege, and Franchise, subject to each and all of the terms and

conditions co

ntained in this Ordinan

ce, is hereby

 granted to Sa

n Diego Gas & Electric Company,

a corporation organized and exi

sting under an

d by virtue of

 the laws of

 the State of

 California,

for the prima

ry term of (10) years f

rom and after the Commencement of Operati

ons Date.

(b) Subject to the provisions set forth in Section 15, the primary term provided in

Section 3(a) shall automatically be extended for a

 secondary term often (10) year

s. Grantee and

the City understand and a

gree that, unless one or more of the p

rovisions set forth in

Section 15(c), (d) or (e) apply, the Franchise shall automatically be extended without additional

action of any kind by the City or Grantee.
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(c) All associated agreements, rights, and obligations under the Franchise shall also

expire at the expiration or earlier termination o f the Franchise, except for the provisions set forth

in Section 16.

Section 4.

 Consideration

(a) The rights and privileges herein granted are upon the express condition that

Grantee, as considerati

on therefor and as compe

nsation for the use of the Streets o f

 the City as

herein authorized and p

ermitted, shall pay compe

nsation to the City in the following amounts

and manner: Grantee shall pay the Bid Amount, and shall pay each year in United States dollars,

a sum equal to three percent (3%) of Grantee's Gross Receipts during the preceding calendar

year, or fractional year, beginning on the Commencement of Operations Date. In addition,

Grantee sha

ll pay any

 applicable statutory 

surcharge, such

 as the Municipal Lands Us

e Surcha

rge

required pursuant to California Public Utilities Code section 6350, et seq. Any City-imposed fees

for right-of-way usage (Right-of-Way Fee) shall be credited w

ith the considerat

ion pa

id herein,

provided the City will treat Grantee consistently with other applicants. Any revenues that remain

after this credit of Right-of-Way Fees will be credited to

wards any additiona

l fees the City

imposes for inspection, trenching, cutting, or deterioration of the right-of-way. The three percent

(3%) of Gross Receipts required to be paid to the City pursuant to Section 4(a) shall be deemed

to be for electric revenues for all lawful purposes except for lighting; there shall be no fee for

electricity furnished for lighting.

(b) Grantee or any successors

 shall not at any time apply or request to

 the CPUC, by

application, advice letter, or any other filing, to include in rates or surcharges all or any portion

of the Bid Amount, or interest thereo

n, paid to the City for award ofthe Franchise

. The Bid

Amount, and any interest thereon is for the purpose of acquiring the Franchise and shall be

solely an obligation of the Grantee, and no part of it shall be paid by electric ratepayers. The Bid
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Amount is separate from and additional to the considerati

on to be paid for exe

rcise of the

Franchise under Sections

 4(a) and *c), and shall be paid and accepte

d upon the express

condition that Grantee sh

all not at any time apply to or otherwise request from the CPUC to

recover any

 portion o f the Bid Amount, or int

erest thereon, 

from electric ratepay

ers in

 rates or

surcharges. The Franchise 

and any previously paid p

ortions of the Bid Amount shall be forfeited,

and all future not

es will be due

 and payable, if the Gr

antee or any

 successor 

ever app

lies to the

CPUC or seeks or attempts to

 recover all or any portion of the Bid Amount or any interes

t

thereon in rates or surcharges ch

arged to customers inside or out

side the City.

(c) In addition to the franchise fee required by Section 4(a), the portion of Gross

Receipts requir

ed to be paid for un

dergroundi

ng, as requir

ed by Sect

ion 10,

 shall also be deemed

a portion of the consid

eration for th

e Franchise.

(d) During the term of the Franchise, Grantee covenants and agrees, that if Grantee

agrees to pay another municipality more than three percent (3%

) of Grantee's Gross Receipts

(including receipts on CPUC-authorized electric surcharges

) in an electric fra

nchise, Grantee

shall notify the City of such agreement in writing within thirty (30) calendar days and offer to

amend the Franchise to increas

e the franchise fee to equal the percentage of

 Gross Receipts 

in

such other franchise. If the City agrees to accept the offer, the City and Grantee will execute and

adopt any do

cuments necessary

 to amend the Fra

nchise as soon

 as practicabl

e given the need 

for

regulatory approvals. To make such amendments effective, Grantee shall expeditiously file an

application or request with the CPUC, as Grantee deems necessary, to ga

in approval of the

amendments and the resulting increase in the franchise fee surcharge chargeable to the residents

of the City. Grantee shall not be in violation of Section 4(d) if the CPUC fails to approv

e any

such application or request.
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(e) Section 4(e) applies only if Grantee elected to pay the Bid Amount in installments

as consideration for the grant of the Franchise. 

I f the structured

 promissory note method is

selected by Grantee for paying the Bid Amount, then:

(1) On or before 

August 

1 of each 

of the year

s specified 

in Table 1 

of this

Section 4(e), Grantee shall pay a portion of the Bid Amount as specified in

 Table 1 t

o the City

Treasurer in lawful money of the United States. City shall provide Grantee with bank wire

information upon the grant of this Franc

hise and Grantee sh

all wire the payment for 2021 as

instructed and shall at the same time deliver promissory notes acceptable to the City Manager

pledging payment to City for all subsequent years and portions of the Bid Amount as specified in

Table 1 on or before August 1 of each of the specified year

s. The promissory notes shall bear

interest as provided in Section 4(e)(3). The notes shall not be due and payable to the City until

the maturity date of each installment on the note.

Table 1

2021

 

$10 million

2022

 

$10 million

2023

 

$10 million

2024

 

$10 million

2025

 

$10 million

2

0

2

6

 None

2027

 None

2028

 

None

2029

 

None

2030 

$10 million

2031

 

$10 million

(2) The ma

turity d

ates of the pro

missory no

te installments sh

all be

 Augu

st 1St

of the year such payment is due as shown in Table 1 above.

(3) Each promissory note shall provide for the payment ofthe principal

amount plus interest, calculated on an actual/actual basis at the annual rate of three and thirty-

eight one hundredths of a percent (3.38%).
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(4) I f during the term of this Franchise a

 material change in the c

reditworthiness

of Grantee oc

curs, the City may dem

and a letter of

eredit, in the form, am

ount, for a te

rm, and

from an issuer reasonab

ly acceptab

le to the City, to secure

 Grantee's

 obligation to fu

lfil

l

 any

 Bid

Amount obligation not already pa

id by Grantee at th

e time of

 such mate

rial change 

in the

creditworthiness of Grantee, and Grantee s

hall meet such demand. The City requires a minimum

credit rating f

or the issuing financ

ial institutio

ns provid

ing the lette

r of cred

it subm

itted by Gr

antee

to be and re

main of the "A

" categor

y or bette

r for its s

enior unse

cured d

ebt, or equi

valent. If at any

point during t

he term of the letter o

f credit,

 none ofthe

 following Nationally

 Recognized Cr

edit

Rating Agen

cies (Moody's, Stand

ard & Poor's, or Fitch) rate the

 financial

 institution with at least

an "A" catego

ry, then Grantee must im

mediately replace the submitted let

ter of credi

t with one

that is accept

able to the City, or pay the

 remaining notes in fu

ll with intere

st specified he

rein

accrued to that date. All costs associated with the letter of credit shall be the responsibility of

Grantee. The

 letter of credit shall provide

 that the C

ity may

 unilaterally

 draw on the letter

 of credit

to fulfill any Bid Amount obligation not paid by Grantee whe

n due.

(5) Grantee may pay cash in discharge of a promissory note at any

 time before its

maturity date, in which event interest shall be adjusted for

 early payment. The subm

ission of

cash payment shall be upon

 appointment with the

 City Treasurer's

 office.

(6) If the Franchise is not in effect through that date 20 years after the Effective Date

due to termination or forfeiture of the Franchise for an

y reason, then any promissory notes not

yet due sha

ll be void and

 the City shall pay Grantee

 the Pro Rata Partial Refund Amount

calculated as follows: the Bid Amount divided by twenty (20) multiplied by each and

 every year

remaining on the Franchise, plus the remainder

 amount, less any unpaid Bid Amount as of the

date of termination or forfeiture, multiplied by 0.75.

 The remainder amount shall be

 calculated

by dividing th

e Bid Amount by twenty (20), and then dividing it ag

ain by 12, multiplied by the
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number of months remainin

g in the year durin

g which the ter

mination or 

forfeiture occu

rs. As an

example, if this Franc

hise were terminated or fo

rfeited 9 years and

 3 months after the

 Effective

Date (on Oct. 1, 2030), the total Pro Rata Par

tial Refund Amount would equa

l $3.5M x 11

years + $291,667 x 9 months = $3

8.5M + $2.625M - $10M x 0.75= $23

,343,750M. For the

avoidance o

f doubt, the ta

ble below uses the mathem

atical formula descr

ibed above

 and shows

the amount of refund due each year,

 assuming (a) the termination occurs on the annive

rsary of

the Effective Date; and (b) payment ofthe annual Bid Amount for the previous year has already

occurred prior to the date of ter

mination, bu

t the payment due o

n August 1 (if any) has

 not yet

been made. For terminations that do not occur on an anniversary of the Eff

ective Date, the

mathematica

l formula described

 above shall apply. I

 f there

 is a discrep

ancy between the table

below and the math

ematical formula described 

above, the ma

thematica

l formula shal

l contr

ol for

all purposes.

A B C D E

Termination Date Amount Previously Am

ount"Earned" by Column B Minus

(Anniversary of

 

Paid by Grantee to the City at $3.5

 

Column C

Effective Date Prior City

 

million per year

to Aug. 1 Payment)

Anniversary

 

$10 million

 

$3.5 million

 

$6.5 million

Pro Rata Partial Refund

Amount to be paid by City

to SDG&E (Column D

multiplied by .75)

$4.875 million

Date, 2022

Anniversary

 

$20 million

 

$7 million

 

$13 million

 

$9.75 million

Date, 2023

Anniversary

 

$30 million

 

$10.5 million

 

$19.5 million

 

$14.625 million

D

ate

, 2

0

2

4

Anniversary

 

$40 million

 

$14 million

 

$26 million

 

$19 million

Date, 2025

Anniversary

 

$50 million

 

$17.5 million

 

$32.5 million

 

$24.375 million

Date, 2026

Anniversary

 

$50 million

 

$21 million

 

$29 million

 

$21.75 million

D

a

te

, 

2

0

2

7

Anniversary

 

$50 million

 

$24.5 million

 

$25.5 million

 

$19.125 million

D

a

t

e

,

 

2

0

2

8

Anniversary

 

$50 million

 

$28 million

 

$22 million 

$16.5 million

D

a

t

e

, 

2

0

2

9

Anniversary

 

$50 million

 

$31.5 million

 

$18.5 million

 

$13.875 million

Date, 2030
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Anniversary

 

$60 million

 

$35 million

 

$25 million $

 18.75 million

Date, 2031

Anniversary

 

$70 million

 

$38.5 million

 

$31.5 million

 

$23.625 million

Date, 2032

Anniversary

 

$70 million

 

$42 million

 

$28 million

 

$21 million

D

a

te

, 

2

0

3

3

Anniversary

 

$70 million

 

$45.5 million

 

$24.5 million

 

$18.375 million

Date, 2034

Anniversary

 

$70 million

 

$49 million

 

$21 million

 

$15.75 million

Date, 2035

Anniversary

 

$70 million

 

$52.5 million

 

$17.5 million

 

$13.125 million

D

at

e

, 

2

0

3

6

Anniversary

 

$70 million

 

$56 million

 

$14 million

 

$10.5 million

Date, 2037

Anniversary

 

$70 million

 

$59.5 million

 

$10.5 million

 

$7.875 million

Date, 2038

Anniversary

 

$70 million

 

$63 million

 

$7 million

 

$5.25 million

Date, 2039

Anniversary

 

$70 million

 

$66.5 million

 

$3.5 million

 

$2.625 million

Date, 2040

Anniversary

 

$70 million

 

$70 million $0 $0

Date, 2041

(7) In additio

n to and sepa

rate from the Bid Amount in 203

7,2038,20

39 and 2040

,

Grantee shall contribute $5 million per year (a tota

l of $20 million), to the City's General Fund

for the City to use to further the City's Climate Action and Climate Equity goals. Grantee may

make such contributions 

the City's General Fund earlier, bu

t not later, than the year

s indicated.

Such contributions shall not be due i f the Franchise is not in effect for any reason in such years.

Section 5. 

Reports, Dates of Payment to Cily, Audits

(a) On or before the 15th day of February of each calendar year during the term of the

Franchise, as defined in Section 3, and forty-five (45) calendar days after the expiration of the

Franchise term, Grantee shall file with the City Clerk, the original, and with the Chief Financial

O fficer of the City, one copy, of a statement signed by its chief financial officer evidencing the

Gross Receipts dur

ing the prec

eding calendar year 

or fractio

nal calendar yea

r.
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(b) Within ten (10) calendar days after the filing of the statement of Gross Receipts

required to be filed on or before the 15th day o

f February 2022, Gra

ntee shall pay to the City

Treasurer the

 money herein req

uired to be paid by Grantee to

 the City upo

n the basis of the

 data

set forth in said statement. For the avoidance ofdoubt, payment of the Bid Amount shall be

governed by Section 4.

(c) Thereafter, no later 

than the 25th day of F

ebruary, the 25th day of May, the

25th day of August, and the 25th day of November of each calendar year during the term of the

Franchise, Grantee shall pay the City Treasurer one-fourth (1/4) of the money herein required to

be paid by Grantee to the City upon the basis of the data set forth 

in the statement required by

Section 5(a). I

fthe first year

 is a fractional year, Gr

antee sha

ll pay

 quarterly

 amounts

 not paid

 by

the prior Grantee on the basis of the data in the prior Grantee's Gross Receipts for the preceding

year on the dates required herein.

 By this method of payment it is contemplated and understo

od

that Grantee is in effect p

aying the money herein required to be paid by Grante

e to the City under

Section 5(c) on the basis of Gross Receipts for the preceding calendar year and that an

adjustment shall be made as more fully set forth in Section 5(d).

(d) Within ten (10) calendar days after the filing ofthe statement required by

Section 5(a), Grantee shall pay the City Treasurer, or receive as a refund from the City, as the

case may be, a sum of money equal to the difference between the sum of the payments of money

made in accordance with Section 5(c) and the annual payment of money herein required to be

paid by Grantee to the City upon the basis of the data set forth in said statement.

(e) The City Manager, City Auditor, City Attorney, or any designees, at any

reasonable time during business hours, may make examination at Grantee's office or offices, or

through written electronic request and exchange of its Books and Records, germane to and for

the purpose of verifying the data set forth 

in the statements required by 

Sections 5(a) and 

10.
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Grantee shall produce its Books and Records no later than five (5) business days after written

request from the City.

(f) All Books and Records subject to examination in the Franchise shall be kept

within the County of San Diego, or in such other place as the reasonable convenience of Grantee

may require, until at least five (5) years following the termination of the Franchise; and if it

becomes necessary for the City Manager, City Auditor, City Attorney, or any representative

designated by the City, to make such examination at any place other than within the County, then

all increased costs and expenses to the City necessary or incident to such examination and

resulting from such Books and Records not being available within the County, shall be paid to

the City by Grantee on demand.

(g) Disagreements concerning City's access to Grantee's Books and Records shall be

timely referred to the City Manager or specified designee and a designated officer of the Grantee,

and the City and Grantee shall attempt to resolve in good faith such disagreement.

(h) Upon request ofthe City, Grantee shall provide the City with any publicly

available reports filed by Grantee with the CPUC.

(i) In addition to the remedies provided in Section 15, if Grantee fails to make the

payments for the Franchise on or before the due dates as required in Sections 5(b) through 5(d),

Grantee shall pay as additional consideration both of the following amounts:

(1) A sum of money equal to two percent (2%) of the amount due. This

amount is required in order to defray those additional expenses and costs incurred by the City by

reason of the delinquent payment including, but not limited to, the cost of administering,

accounting and collecting said delinquent payment and the cost to the City ofpostponing

services and projects necessitated by the delay in receiving revenue; and
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(2) A sum of money equal to one percent (1%) of the amount due per month

or any portion thereof as interest and for loss of use of the money due.

Section 6. 

Compliance Review Committee and Report

(a) An audit of Grantee's performance of the conditions of the Franchise shall occur

every two (2) years after the Effective Date. The City shall establish a Franchise Compliance

Review Committee (Review Committee) that will consist of five (5) members: three (3)

appointees selected by the City Council and two (2) appointees selected by the Mayor. No

nominee with a conflict of interest shall be appointed to the Review Committee. The Review

Committee shall be a citizens' committee formed pursuant to San Diego Charter section 43(b)

and Council Policy 000-13. The Review Committee shall be created and established by City

Council resolution every two (2) years only for the clearly defined purpose in the resolution,

which shall include the duties in Section 6(b), and shall be temporary in nature and dissolved

upon the completion of the objectives for which it was created. The Review Committee shall be

created, and appointments shall be made, before the end of the first year of each successive

two-year period of the Franchise term. The Review Committee, which shall meet publicly and

comply with the Ralph M. Brown Act, shall establish a mechanism by which members of the

public may communicate with the Review Committee concerning the Franchise.

(b) The City shall use a competitive process to retain a qualified, independent, third-

party auditor (independent auditor) every two (2) years. The independent auditor shall perform

an audit of Grantee's conformance and compliance with all conditions of the Franchise and

produce a written report documenting the work performed and the conclusions reached. The

audit shall address Grantee's fulfillment of financial, operational, documentary, and cooperative

requirements under the Franchise. T

he Grantee shall appoint an executive 

level representative to

serve as the principal person responsible for coordinating with the independent auditor. The audit
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shall be completed and prov

ided to the Review Committee no later

 than sixty (60) calendar d

ays

before the out

side due date

 of the Review Committee's report. 

IfGrantee

 fails to cooperate with

the independent audit, th

e auditor's report shall document the refusal and any reaso

n Grantee

stated for fai

ling to cooperate. T

he Review Committee shall review

 the independen

t auditor's

report and shall provide t

he auditor's report a

nd its own written report and 

recommendations to

the City Council within one hundred

 eighty (180

) calendar da

ys of

 the end of each two-year

period of the Franchis

e term. The R

eview Committee

 shall provi

de a recommendation to the City

Council on the questi

on of the aut

omatic

 renewa

l for the s

econda

ry term of the

 Franchis

e, based

on compliance with the Franc

hise and the 

Energy Coopera

tion Agreement. Gran

tee shall be

given the opportunity to respond in writing to the Review Committee biennial reports a

nd the

recommendation regarding automatic renewal and such written response, i f timely received, shall

be provided to the City Council contemporaneousl

y with the Review Committee's report or

recommendation.

(c) Within ten ( 10) calendar days, Grantee shall comply and cooperate with all

requests ma

de by the City Manager, City Attorney, i

ndependent a

uditor, a

nd City Audito

r, or

designees, whi

ch are reasona

bly necessary

 to verify Grantee's c

ompliance with the terms in the

Franchise. Upon request, Grantee shall provide to the City Manager, City Attorney, i

ndependent

auditor, or City Auditor, or their des

ignees, and at no cost to 

the City, all Books and Records

required to be made available to the City under the Franchis

e, within ten (10) calendar

 days. If

Grantee contends that lega

l restrictions prevent compliance with any part of the request, Grant

ee

shall provide in writing a specific lega

l basis that clearly establishes that the law, the CPUC, or

other agency with jurisdiction requires or prohibits Gr

antee from releasing the request

ed Books

and Records. General references to

 provisions ofthe law or Grantee bus

iness preferences will

not suffice. 

In addition, if Grantee

 is unable to produce the re

quested Books and 

Records within

-PAGE 17 OF 47-



(O

-2

021-

12

9)

CO

R. C

OPY

ten

 (1

0) c

alen

da

r d

ay

s, G

ran

tee

 s

hal

l p

ro

vid

e 

a g

oo

d 

fait

h e

xp

la

nat

ion a

nd 

a d

ate

 by 

w

hic

h t

he

Boo

ks

 an

d 

Rec

or

ds

 w

ill

 b

e p

ro

du

ce

d.

(d

) 

Th

e i

nd

ep

en

de

nt 

au

dit

or 

sh

all 

be

 pr

ovi

de

d a

cce

ss t

o i

nte

rvi

ew t

he

 Cit

y a

nd

em

ploy

ee

s o

f G

ra

nte

e d

es

ign

ate

d b

y G

ran

te

e r

ega

rd

ing

 a

ny

 s

ub

je

ct w

hic

h i

s r

e

lev

a

nt 

to

co

nf

irm

in

g G

ran

tee

's c

om

plia

nce

 w

ith

 th

e F

ran

ch

ise

 w

ith

in te

n (

10

) b

us

ine

ss 

da

ys 

afte

r 

any

request.

(e) 

Th

e p

ro

ced

ur

es

 pr

ov

ide

d i

n S

ec

tio

n 6

 sh

all b

e in

 a

dd

iti

on t

o, 

and

 n

ot i

n l

ieu o

f, t

he

City

's 

rig

ht 

to au

dit

 u

nd

er 

Se

cti

on

s 5

 an

d 

10

. N

ot

hin

g i

n S

ect

ion

 6 

sh

a

ll

lim

it 

or

 im

pa

ir 

th

e ri

gh

t o

f

the

 C

ity

 A

ud

ito

r to

 co

nd

uc

t i

ts 

ow

n a

ud

its 

of

 G

ran

tee

's 

Boo

k

s an

d R

eco

rd

s n

eed

ed 

to

 ve

ri

fy

co

mp

lia

nc

e w

ith

 th

e F

ran

ch

ise

, p

urs

uan

t t

o S

an

 Die

go 

Ch

art

er

 se

ct

ion

 39

.2, 

or

 of th

e C

ity

 At

to

rne

y

to p

erf

or

m h

er

 re

sp

on

sib

ilit

ies

 u

nd

er 

Sa

n D

ieg

o C

ha

rt

er s

ec

tio

n 40

, i

nc

lud

ing 

co

nfir

m

ing

co

mp

lia

nc

e w

ith 

the

 F

ra

nch

ise

.

Section 7.

 

Com

p

lia

nc

e w

it

h 

La

w

s

(a

) 

All f

ac

ili

tie

s o

r e

qu

ipm

en

t of

 Gr

ant

ee 

tha

t G

ra

nte

e s

ha

ll C

o

nst

ru

ct,

 Ma

in

tai

n an

d

Us

e o

r r

em

ov

e, 

pu

rs

ua

nt 

to th

e p

rov

isi

on

s o

f th

e F

ran

chi

se,

 sh

al

l be

 ac

co

mp

li

she

d

 in ac

cor

da

nce

with

 A

pp

lic

able 

La

w a

nd

 w

ith

 the

 or

di

na

nc

es, 

ru

les,

 an

d r

eg

ulat

io

ns

 of

 the

 C

it

y 

now

 or

 as

he

rea

fte

r a

do

pt

ed 

or 

pre

sc

ribe

d, a

nd 

suc

h r

ules

 or

 reg

ulat

io

ns a

s a

re p

rom

u

lga

ted

 u

nde

r st

at

e la

w,

or

 o

rd

er

s o

f th

e C

PU

C or

 o

th

er 

go

ve

rn

m

en

ta

l a

ut

ho

rit

y h

av

ing ju

ris

dic

tio

n in t

he 

pr

em

ise

s.

(b) 

W

ith

ou

t l

im

itin

g t

he

 g

en

eral a

pp

lica

bil

ity 

of

 the

 fo

reg

oing

 p

ara

gr

aph

, o

r

dim

ini

sh

ing

 in

 an

y w

ay

 the

 si

gn

ifi

can

ce

 an

d c

on

seq

uen

ce

 of G

ran

tee

's d

uty

 to

 co

m

ply

 with

 all

law

s, 

Gr

an

tee

 sh

all s

pe

cif

ica

lly

 ob

se

rve

 an

d f

ully 

com

ply w

ith 

th

e o

rdi

na

nce

s a

nd 

reg

ulati

on

s o

f

th

e C

ity

 a

s p

ro

vi

de

d in

 S

ect

io

ns 

9 an

d 1

0, 

and

 a

ny

 eff

ec

tiv

e A

dm

ini

str

ativ

e M

OU g

ran

te

d

pu

rsu

an

t th

ere

to.

-PA

GE 18 O

F 47

-



0-2021-129)

COR. COPY

(c) Consistent with Sections 7(a) and (b), all operations o f Grantee shall comply with

Good Utility Practice at all times.

Section 8.

 

City Reserved Powers

(a) The City reserves the right for itself to lay, constmet, erect, install, use, operate,

repair, replace, remove, relocate, regrade, or maintain below surface or above surface

improvements of any type or description in, upon, along, across, under or over the Streets of

 

the

City. The City further reserves the right to relocate, remove, vacate, or replace the Streets

themselves. I f the necessary exercise of the City' s reserved rights conflicts with any Poles,

Wires, Conduits, and Appurtenances of Grantee Constructed, Maintained, and Used pursuant to

the provisions of the Franchise, whether or not previously Constructed, Maintained, and Used,

Grantee shall, without cost or expense to the City within ninety (90) calendar days after a request

in writing by the City Manager, containing substantially complete designs for the portion of the

work impacting Grantee's facilities, begin the physical field construction of changing the

location of all corresponding conflicting facilities or equipment. The Administrative MOU will

include more detailed procedures to promote a cooperative working relationship between

Grantee and the City regarding relocations, but shall not control over the Franchise. Grantee shall

proceed promptly to complete such required work in accordance with the Administrative MOU

and within a reasonable time frame as permitted by Good Utility Practice and in accordance with

Applicable Law.

(b) The City and Grantee are currently engaged in litigation related to which party

bears the cost of relocation of Grantee's facilities in conflict with City water projects.

Notwithstanding the language in Section 8(a) of this Franchise, with regard to such costs, the City

and Grantee agree that they will abide by the final determination of the Cali

 fornia courts or

settlement thereof and Section 8(a) shall not supersede any such determination or settlement. Any
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agreem

ents pre

sently 

in effect 

or subse

quent

ly exec

uted be

tween the C

ity and

 Gran

tee rega

rding

the co

st of such re

location

s shal

l remain

 in effect

 unless an

d unti

l such

 final determ

inati

on by the

courts or settl

ement by the C

ity and Grant

ee.

Section 9.

 Administrative Practices

(a) Grante

e's exe

rcise of

 rights 

to ins

tall, m

aintain

, and 

operate 

its fac

ilitie

s in the

Streets o

f the City shall at all tim

es be subj

ect to obt

aining and

 mainta

ining in fo

rce an

Administrat

ive MOU. The A

dministra

tive M

OU shall defin

e Gran

tee's ad

ministrativ

e practic

es

througho

ut the St

reets while

 exercising the Fran

chise right

s; however, the

 Administra

tive MOU

shall not

 be in lieu of or relieve Gra

ntee from complying w

ith the Fra

nchise term

s or ob

taining

more partic

ular permits requi

red for 

Grantee's

 specific p

rojects 

or activi

ties, 

nor sha

ll the

Administrat

ive MOU curtai

l or lim

it Gran

tee's r

ights un

der the 

Franch

ise. T

he Adm

inistrat

ive

MOU shall prescr

ibe the 

catego

ries of 

work tha

t Gran

tee ma

y perf

orm without a

ddition

al

specific

 permits, and

 the categ

ories o f work that w

ill requir

e addition

al specifi

c perm

its. The

Administrati

ve MOU shall be gran

ted by th

e City Manager

 subject t

o the terms and

 procedu

res

of the Fran

chise and

 on such other r

easonable tenn

s as may

 be estab

lished

 by the City Manager

following con

sultation with Grantee and

 other uti

lities using the St

reets. Grant

ee shall apply for

an Administrativ

e MOU within si

xty (60

) calendar days

 after th

e Effectiv

e Date,

 and the

 initial

Administrativ

e MOU shall ex

pire on the sec

ond ann

iversary a

fter the 

Effective D

ate. Each

succes

sive Ad

ministrat

ive MOU shall 

have a 

term of

 two (2) ye

ars. Gra

ntee shall not

 be cha

rged

a fee to o

btain the Administrativ

e MOU. The A

dministrativ

e MOU shall be con

sistent

 with all

terms in the Fra

nchise, s

pecifically includin

g the term

s of Se

ctions 8 

and 9.

 I f there is

 any

conflict b

etween the provi

sions of the

 Franchise

 and the

 provisions

 of the

 Administrati

ve MOU,

the pro

visions 

ofthe F

ranchis

e sha

ll contro

l, and th

e conf

licting

 provisio

ns of the A

dministr

ative

MOU shall be void.
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(b) The Administrative MOU shall include any additional terms agreed upon by the

City and Grantee. Subject to Applicable Law and the requirements of the Franchise, the City

Manager may take due consideration of Grantee's requests regarding provisions of each biennial

Administrative MOU, provided the requests are consistent with and do not confict with the

terms of the Franchise. The City Manager shall determine if the conditions of the Franchise are

fulfilled upon any application for an Administrative MOU and if Grantee's application is

complete. The City Manager shall grant an Administrative MOU within thirty 30) calendar days

after Grantee's complete application. The application shall contain sufficient information for the

City Manager to assure compliance with all the requirements in the Franchise. Grantee shall

apply for each successive Administrative MOU not less than one hundred eighty (180) calendar

days prior to expiration of the prior Administrative MOU. Any Administrative MOU granted by

the City Manager shall be subject to the following conditions:

(1) Upon written request by the City Engineer or their specific designee,

Grantee shall provide to the City within ten (10) calendar days, and immediately in the case of a

City Manager-declared emergency, GIS coordinate data, or other locational records of Grantee's

facilities as the City in its reasonable discretion requires for specific City projects or concerns, in

a form and type determined by Grantee in its reasonable discretion in accordance with Good

Utility Practice. In the Administrative MOU, the City and Grantee may agree on more detailed

procedures for the provision of GIS data including, if feasible, Grantee providing the City secure

electronic access to certain GIS information of Grantee either directly or through an approved

contractor. Although Grantee will make reasonable efforts to provide accurate GIS data to the

City for City's design, engineering and planning purposes, Grantee makes no representations or

warranties to the City or any of its agents, contractors or representatives that such GIS data may

be relied upon for field work. The GIS data shall not be a substitute for the City's required

-PAGE 21 OF 47-



(O-2021-129)

COR. COPY

conflict c

heck and dig alert obligations

 prior to 

starting a

ny field work. In cases of

 emergency, 

at

the reque

st of the City, Gran

tee shall have 

the appro

priate G

rantee

 staff p

romptly o

n site 

to

support the

 City in emergency ope

rations.

(A) Grantee'

s content

ion that inf

ormation is confi

dential sh

all 

not

relieve Gran

tee from the duty

 to produce 

the inform

ation to City. Gran

tee ackno

wledges th

at any

information r

equired to be subm

itted or provided 

in fulfillment of

 the obligations 

of the

Franchise

 is a public record

 subject to

 disclosu

re in response

 to a C

alifornia

 Public Records 

Act

(California G

overnment Code secti

ons 625

0 - 6276

.48) (C

PRA) re

quest, un

less the 

City or a

court of

 compete

nt jurisd

iction determines that a

 specific e

xemptio

n to the CPRA applies.

 I f

Grantee s

ubmits inform

ation clearly ma

rked co

nfidentia

l or propr

ietary, th

e City shall protec

t

such info

rmation a

nd treat it w

ith confide

ntiality 

to the exte

nt perm

itted or

 required 

by law;

provided

 however, tha

t the City shall assume no liab

ility for 

having ac

cess to Grantee

's recor

ds

for officia

l City purpose

s except

 by a judgm

ent in a cou

rt of com

petent

 jurisdiction

 upon

 a claim

arising fro

m the esta

blished acti

ve negligence,

 sole negligence,

 or willfu

l misconduc

t of the 

City,

its officer

s, agents, 

or employees. It 

shall be Gra

ntee's resp

onsibility

 to prov

ide to th

e C

ity the

specific 

legal ground

s on which 

the City can rely in withho

lding i

nformati

on from pub

lic

disclosure sh

ould Grantee

 request th

at the City withhold su

ch inform

ation. General referen

ces to

sections o

f the law will not suf

fice. Ra

ther, Gra

ntee shal

l provid

e in writing a

 specific l

egal basis,

including citation

s to applicable case law or other law,

 that reasona

bly establishes the

 requested

information i

s exempt fr

om disclosure. G

rantee agrees t

o defend a

nd indem

nify City to

 the

extent the C

ity is sued for w

ithholding from disclosure infor

mation deemed confiden

tial by

Grantee. If, a

t the time the documents are pro

vided to the City, Gran

tee does no

t provide in

writing a sp

ecific legal basis for r

equesting the

 City to treat the

 information

 as confid

ential, to

protect i

t from release, an

d to withhold allege

d confide

ntial or p

roprieta

ry infor

mation from
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CPRA requests, the City is not required to treat the information as being confidential and may

release the information as required by the CPRA. When reviewing any request by Grantee for

confidentiality, the City will consider Ca

lifornia Government Code sectio

n 6254(e), which

provides a CPRA exemption for records concerning geological and geophysical data relating to

utility syste

ms development that are 

obtained in confiden

ce from any person.

(B) The City shall not be required to execute any non-disclosure

agreement with Grantee to obtain prompt confidential access to Grantee's records for its

facilities in City Streets except by order of a state or federal governmental agency or court

having jurisdiction to impose such requirement. Absent such order, the City may, but shall not be

required, to execute non-disclosure agreements with Grantee respecting the locations of

Grantee's facilities.

(2) Grantee's

 rights to us

es in the Streets

 exist subj

ect to City uses of

 the

Streets unless Grantee's rights are in easement or fee, in which case the Franchise does not

control. At all times the City's superior reserved rights to uses of the Streets shall be preserved

under Section 8. No provision of an Administrative MOU may be written or construed to modify

that explicit reservation which shall be controlling at all times.

(3) With respect to any and all City work in the Streets, the costs of protecting

Grantee's high voltage transmission facilities including any personnel, stand-by safety engineers

or similar service for the protection of Grantee's facilities and employee and public safety which

may be necessary for any City-controlled excavation or other work shall be at Grantee's sole

expense; provided however the cost of protecting Grantee's distribution level facilities shall be

paid by the City. Upon written request from the City or an authorized agent Grantee shall within

ten (10) calendar days, or as soon as practicable in the case of emergency, arrange the on-site

presence of any standby safety engineer that Grantee or City deem necessary for the protection
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of Gran

tee's

 faci

lities. 

If Gra

ntee pro

vide

s any o

ther 

mun

icipa

lity w

ith m

ore

 favor

ab

le term

s fo

r

the 

stand

-by 

safet

y ser

vices

 des

crib

ed i

n this

 sec

tion

, Grante

e sh

all n

otify

 City i

n writing

 within

ten (10) calenda

r day

s and

 ther

eafte

r mak

e such

 term

s av

ailab

le to

 the

 City.

(4) 

In its

 applicatio

n for

 an Administra

tive

 MOU, Gran

tee sh

all sub

mit t

o the

City a

 list 

ofpr

ojects

 and 

activ

ities 

Gran

tee p

lans to

 per

form

 in th

e tw

o years

 cove

red b

y the

Adm

inistrat

ive 

MOU (Tw

o-Year P

lan). T

he Tw

o-Y

ear P

lan sh

all ca

talog

 plann

ed ac

tiv

ities

 by

leve

l of d

isrup

tion

 and by t

he am

ount

 of coord

inati

on with City staf

f the

 activi

ty requ

ires. T

he

activ

ities 

may 

be c

lassif

ied as: (

A) regu

lar ma

intena

nce f

or wh

ich no

 stree

t disr

uptio

ns or

 traffi

c

contro

l plans a

re exp

ected

; (B

) minor

 repa

irs or

 cons

truction

 whic

h will requ

ire tr

affic 

permits

and c

ontro

l for

 less 

than

 thirt

y (30) ca

lenda

r day

s (C) m

ajor 

repa

irs or

 cons

truc

tion

 which 

are

expec

ted to

 requ

ire su

bstan

tial perm

itting

 from

 the C

ity, im

pact

s to tra

ffic or 

surro

undin

g

prop

ertie

s, or

 whic

h ma

y per

sist 

for m

ore

 than thi

rty (

30) ca

lendar

 days

; and 

(D

) ut

ilities

unde

rgro

undin

g proje

cts to be 

coord

inate

d w

ith the 

City. T

he T

wo-Y

ear Plan shal

l cons

titute

 the

unde

rstand

ing betw

een the C

ity and

 Gra

ntee a

s to th

ose act

ivit

ies ant

icipate

d to

 requ

ire

coord

inatio

n with the

 City an

d oth

er uti

lities

. If ther

e are

 chang

ed ci

rcum

stanc

es reg

ard

ing 

the

use o

f City S

treets

, the 

City M

anag

er m

ay re

quir

e adj

ustments 

to Gra

ntee's 

sche

duled ac

tivitie

s

to accou

nt for

 such 

condi

tions o

r may

 allow

 devi

ations

 or ch

anges

 to Gran

tee's

 Two-Y

ear Plan

at G

rante

e's re

ques

t, an

d Gra

ntee

 sha

ll co

oper

ate unles

s re

liabi

lity,

 saf

ety, o

r co

mp

lianc

e

obligat

ions 

mak

e suc

h adj

ustments

 imp

ractic

al. G

rante

e sh

all p

romp

tly i

nform th

e City i

f its

plans ma

terially cha

nge unde

r any Two-Year Plan.

(5) 

Gran

tee sha

ll fully co

oper

ate with th

e City'

s uses

 of the

 Str

eets, in

clu

ding

for t

he C

ity's

 cons

truct

ion, m

ainte

nanc

e, an

d rep

air o

f City

 utili

ties. T

he C

ity w

ill es

tablish

 or

conti

nue t

o oper

ate a 

Joint 

Utili

ties C

oor

dina

ting

 Com

mitte

e (Coo

rdi

natin

g C

ommitte

e) or

similar b

ody in

 which

 Gra

ntee sh

all b

e a m

ember

 and a

ctive p

articip

ant. T

he p

urpos

e of the
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Coordinating C

ommittee shall be to review and make rec

ommendatio

ns to all ut

ilities a

nd the

City on matters r

egarding utility in

stallations and

 operations 

within the pub

lic rights-

of-way. The

Coordinating C

ommittee shall be chaired by the City Manager or de

signee. The C

oordinating

Committee shall meet a minimum of four times each fiscal ye

ar. The Coordinating Committee

shall give due 

consideration

 to Grantee's

 Two-Year Plan and to activities

 and projects t

he City

has planned in the two-year cycle. The City will encourag

e the partic

ipation on the Coordi

nating

Committee of other utility e

ntities lawfully using the

 Streets, including telephone a

nd cable

service comp

anies. Grantee

 shall recognize that othe

r utilities ma

y have right

s of

 use in the

Streets that 

are not grant

ed by the C

ity, and will endeavor 

to efficient

ly commu

nicate and

schedule to minimize interfe

rences o f utility work with the use

s of

 the St

reets an

d adjoinin

g

property, for 

the public welfare and f

or the ben

efit of all parties 

in the perf

ormance ofth

eir

planned work. The Coordinating Committee may, by agreement of the City and Grantee,

establish standing

 subcommittees and m

ay assign tasks to, and

 receive reco

mmendation

s from,

such su

bcomm

ittees a

s it may 

deem nece

ssary.

Section 10.

 

Undergrounding of Facilities

(a) The prior Gr

antee has bee

n engaged i

n a program

 of convertin

g to underground

certain of its facilities

 in accordance with Rule 20 of the CP

UC, Grantee mus

t budget prior to

 the

end of each calendar year ce

rtain sums of money for said

 program for the next

 succeedin

g year

and allocate these 

sums to undergroundin

g projects i

n the various

 governmenta

l jurisdicti

ons

throughou

t the Gra

ntee's ent

ire electric se

rvice terr

itory. In 2002, the

 prior

 Grantee i

ncreased

 the

amounts of money budget

ed for undergro

unding as

 a portion

 of the cons

ideration 

for the granting

of the rights a

nd privilege

s contained 

in this franchis

e by app

lying to the CPUC for a

 Municipal

Undergroundin

g Surcharge.

 Section 10 pr

ovides for t

he continua

tion ofunderg

rounding of

overhead lines

 and poles in the City as provide

d herein. The

 City and Grantee 

shall desig

nate
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liaisons to coordinate and communicate undergrounding activities within the City for purposes of

enhanci

ng comm

unication between the City and SD

G&E.

(b) As long as Rule 20 or its s

uccessor tariff

 remains in effect, G

rantee shall apply to

the CPUC for authority to budget amounts of money for the undergroundin

g of existing overhead

facilities to reach a sum which is equal to four and

 one-half percent

 (4.5%) of said Gross

Receipts as def

ined in Secti

on 1 (e), with 1.15% of Gros

s Receipts to

 be included within the

 base

rates, and 

3.35% in the form of a municipa

l underg

rounding s

urcharge.

(c) Prior to the Commencement of Operations Date, the prior Grantee applied for

Municipal Undergrounding Surcha

rges from the CPUC, resulting in the issuanc

e of

Resolution E-3788 which approved a M

unicipal Undergrounding Surch

arge of 3.53%.

Resolution E-3788 also approved

 an additiona

l franchise fee

 differentia

l surcharge of 0.3

5%.

Grantee shall in good faith support th

e continued effectiveness of

 Resolution E-3788 as it existed

on the Commencement of Operatio

ns Date and remit such collections to City as pro

vided in

Section 5.

(d) Grantee shall regularly apply to the CPUC for Rule 20 or

 successor program

funding for the City in amounts equal to 1.15% of Gross Receipts. Grantee shall provide for such

amounts in its applications and in good faith support Commission approval, prov

ided Grantee

shall not be responsible if the Commission authorizes lesser amounts or modifies or terminates

the program

. Grantee shall

 annually rep

ort to City in writing the

 percentage of Gro

ss Receipts

received for the City for that year in Ru

le 20 or successor program

 funding.

(e) Until and un

less City elects to

 assume the obligatio

n, Grantee

 shall

 be

responsible, to the extent within the reasonable control of Grantee, for ensuring that all funds

allocated for any calendar year, are expended before the end of the succeeding calendar year,
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provid

ed that

 Grante

e and 

City may

 agree i

n a writ

ing app

roved

 by reso

lution

 of the

 City

Council.

(f) 

Grant

ee sha

ll provide to the

 City all system

 info

rmat

ion nece

ssary 

to plan 

and

design M

unicipal Undergrou

nding Sur

charge-

funded pro

jects, in

cluding

 system infor

mation

necessary

 to prepar

e both planning-leve

l and des

ign-leve

l project

 cost est

imates. 

Grantee 

shall

cooperate with the City to provide efficient a

nd cost-effective execut

ion of planned projects,

including, 

but no

t limited to 

(1) provid

ing timely acce

ss to in

format

ion the City de

ems releva

nt

and neces

sary to evaluate pric

ing for pr

oject desig

n servi

ces; an

d (2) ensur

ing the t

imely de

livery

of project

 support

 services upon

 receipt

 of substan

tially comp

lete plans fro

m the City, in

cluding

design review and in

spection

s neces

sary for t

he accep

tance of

 infrastru

cture con

struction

contracte

d and man

aged by 

the City, to the 

extent m

utually agr

eed by the C

ity and Grantee 

in the

Undergro

unding MOU, which

 agreem

ent shall n

ot be un

reason

ably

 withheld or delaye

d.

(g) The prior G

rantee

 and City entere

d into a

 Memorandu

m of Understan

ding

Regarding 

Implementation of Franc

hise Undergrou

nding Ob

ligations (

"Undergr

ounding 

MOU")

approv

ed by City Counci

l Resolution No. R-29589

2 on Decem

ber 11, 2

001. Within

 sixty

 (60)

days of the adoption

 of the Administrative MOU, the parti

es sha

ll negot

iate a new

 or amended

Undergrou

nding MOU, which

 shall be pres

ented to the City Council for

 approv

al by resolution.

The new

 or amended Undergrou

nding MOU shal

l establish a w

ritten

 protoco

l for d

esign and

construc

tion and for 

other related ma

terials and

 service

s necessar

y for M

unicipal Undergrou

nd

Surcharg

e-funded 

projects

 in a ma

nner that co

mplies with both the 

City's 

ordina

nces and

policies for p

rocurement, un

less otherw

ise prohibi

ted by A

pplicable Law,

 and satis

fies Grante

e's

and CPUC rules and re

gulations t

o assure 

safety and

 quality, as

 established 

in CPUC General

Orders. The 

Underground

ing MOU shall provide for 

timely access t

o informat

ion, timely

delivery ofpric

ing proposa

ls with commercially reasonable assurances,

 and timely delivery of
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proje

ct su

pport

 serv

ices.

 If in the

 nego

tiatio

n of the U

nde

rgroun

ding 

MOU G

rantee

 cont

ends

 that

laws pre

vent

 adhe

renc

e to the C

ity's 

ordin

ance

s an

d policie

s, Gra

ntee

 shal

l pro

vide 

in writi

ng a

speci

fic le

gal bas

is that

 clearly

 estab

lishes

 that t

he C

PUC or ot

her ag

ency 

with jur

isdict

ion

requir

es or 

prohib

its G

rantee

 from following

 these

 ordina

nces

 and

 policie

s, inclu

ding,

 if 

Grante

e

so co

ntend

s, any

 pro

hibiti

on on City, C

PUC, an

d public ac

cess

 to B

ooks a

nd Recor

ds reg

ardi

ng

the ch

arges 

and e

xpen

diture

s of t

he M

unici

pal U

nderg

roundi

ng 

Surcha

rge fu

nds.

 Gener

al

refer

ence

s to prov

ision

s of t

he 

law or 

Grantee

 bus

iness p

refer

ence

s will no

t su

ffice

. If the

re is

any d

isagr

eement 

in the 

nego

tiati

on of th

e new U

nderg

round

ing M

OU, t

he d

isput

e res

olut

ion

proc

edur

es in

 Sec

tion 

17 s

hall ap

ply.

(h) 

The

 new or a

mende

d U

nderg

roun

ding

 MOU prov

ided 

for 

in S

ection

 10

(g) sha

ll

provid

e for th

e coord

ination

 and ex

ecution

 of

 the M

unicip

al Underg

roundi

ng Su

rcharge

progr

am, in

cludin

g provi

sions 

for de

sign and c

onstr

uction

 by Gr

antee, 

for r

eimbu

rsement 

of

Gran

tee by C

ity, for 

desig

n and

 const

ructio

n by C

ity in

 circum

stanc

es wh

ere C

ity and

 Grant

ee

agree, o

r as de

termined in 

the Undergro

unding 

MOU, it i

s more a

pprop

riate fo

r the City to

contr

act fo

r work, f

or co

mplianc

e with Gra

ntee a

nd CP

UC sta

ndard

s, and o

ther 

appro

priate

administrative matters.

(i) 

Expen

ses dir

ectly a

nd exclusive

ly related to und

erground

ing e

lectric in

frastru

cture

and in

direct c

osts re

asonab

ly related t

o the 

progra

m are r

eimbur

sable from

 Mun

icipal

Undergro

unding

 Surch

arge fu

nds, bu

t shall 

exclude payments fo

r exe

cutive 

incen

tives 

and

bonu

ses, a

nd an

y ind

irect c

osts n

ot rea

sonab

ly re

lated

 to the pr

ogram.

 The c

ontrac

ting a

nd

accoun

ting for 

Munic

ipal Undergro

unding 

Surcha

rge-fu

nded projec

ts shall b

e separ

ate fro

m and

not co

mingled w

ith the co

ntrac

ting an

d acc

ountin

g for

 any

 other

 projec

ts or

 work. 

Contrac

ts for

projec

ts for 

which

 Gran

tee w

ill apply fo

r pay

ment fro

m Munici

pal Under

groun

ding S

urcha

rge

funds 

shall n

ot cont

ain non-d

isclosure

 clauses

 by whi

ch Grant

ee may

 assert 

that City m

ay not
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confidentially review such contracts and related documents. The Undergrounding MOU shall

describe the accounting information and documentation Grantee shall include with all invoices for

the undergrounding work submitted by Grantee for payment from the Municipal Undergrounding

Surcharge funds.

(i) Grantee shall provide the City access to all Books and Records for Grantee

processes and contracting describing costs for which Grantee requests reimbursement from the

Municipal Undergrounding Surcharge fund. Grantee shall cooperate with the production of any

Books and Records requested by the City to verify payment of Grantee's invoices to be paid

from public funds, all in accordance with Section 10(g). Furthermore, Grantee shall submit to the

City on an annual basis Grantee's average undergrounding costs per mile under the Municipal

Undergrounding Surcharge program, calculating using the "miles installed" methodology further

described in the Undergrounding MOU. It is the intent of Section 10(i) to provide and explicitly

emphasize that Municipal Undergrounding Surcharge funds as authorized by the CPUC for the

Franchise are City funds, and therefore the City shall have access to all Books and Records that it

reasonably deems necessary to verify expenditure of said funds. Upon request of the City

Manager, City Attorney, City Auditor, or their designee, Grantee shall provide all requested

Books and Records reasonably necessary to verify charges to or expenditure of Municipal

Undergrounding Surcharge undergrounding funds within ten (10) business days.

(1 The City shall determine and prioritize undergrounding projects, emphasizing

undergrounding in communities ofconcern and high fire threat areas, and will establish project

timelines according to the Underground Utilities Procedural Ordinance (San Diego Municipal

Code Chapter 6, Article 1, Division 5, sections 61.0501 - 61.0519), in coordination with

Grantee. Grantee shall cooperate with the City by including in its Two-Year Plans required by
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-20
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29

)

C

O

R.

 C

OP

Y

Se

ct

io

n 9

 al

l p

lan

ne

d u

nd

er

gr

ou

nd

ing

 d

ist

ric

t p

ro

je

ct

s a

s p

ro

vid

ed

 b

y 

City

 to 

G

ran

tee

 in

 a

m

an

ne

r w

hic

h 

re

as

on

ab

ly 

co

or

di

na

tes

 th

e s

ch

edu

le

s o

f th

e p

art

ies

.

(1)

 

Se

ct

ion

 1

0 

is 

in

te

nd

ed

 on

ly

 to

 be

 a 

po

rti

on

 of

 the

 co

ns

ide

ra

tio

n to

 be 

p

ai

d b

y

Gr

an

tee

 to

 th

e 

City

 fo

r t

he

 ri

gh

ts

 an

d p

riv

ile

ge

s g

ra

nte

d h

er

ein

 an

d th

er

efo

re

 it 

do

es n

ot 

cr

eat

e 

or

co

nf

er

 an

y r

ig

hts

 or

 ob

lig

at

ion

s to

 an

y p

er

son

 o

the

r t

han

 th

e C

ity

 or

 Gr

an

tee

. S

ec

tio

n 

10 

sha

l

l no

t

be

 d

ee

med

 in

 an

y w

ay

 to

 b

e a

n im

pa

irm

en

t o

f th

e C

ity

's 

ri

gh

ts 

as

 m

or

e p

arti

cu

la

rly

 set

 for

th

 in

Section 8.

Se

cti

on

 1

1. 

C

oo

pe

ra

tio

n w

ith

 C

om

m

un

ity

 C

ho

ice

 A

gg

re

ga

tio

n

Gr

an

tee

 sh

all c

oo

pe

ra

te 

w

ith

 th

e C

ity

's 

ex

er

ci

se 

of

 its 

rig

ht 

to

 pr

ov

id

e C

o

mm

un

ity

C

ho

ic

e A

gg

re

ga

tio

n (C

CA) 

to c

us

tom

er

s i

n th

e 

City

 pu

rs

ua

nt

 to

 C

ali

fo

rn

ia 

Pu

blic

 U

t

iliti

es

 C

ode

se

ct

io

ns

 3

31.1

 a

nd

 3

66

.2,

 a

s m

ay

 be

 am

en

de

d 

fr

om

 ti

me t

o tim

e. 

Su

bje

ct

 to

 A

pp

lic

ab

le

 L

aw

pr

ov

id

ing

 fo

r e

le

ct

ric

 c

om

mod

ity

 c

os

t 

ind

if

fer

en

ce

 be

tw

ee

n C

CA c

us

to

mer

s a

nd

 G

ran

te

e

bu

nd

led

 se

rv

ice

 cu

sto

mers

, G

ran

tee

 sh

al

l co

op

er

at

e w

ith

 th

e C

ity

 in

 an

y C

ity

 de

cis

ion

 to

 be

 a

co

m

m

un

ity

 ch

oic

e a

gg

re

ga

to

r, 

in

de

pe

nd

en

tly

 o

r t

hr

ou

gh

 a

 jo

in

t p

ow

er

s a

gr

ee

m

en

t w

it

h 

oth

er

m

un

ic

ip

al a

uth

or

iti

es,

 an

d 

sh

all 

pr

ov

ide

 all s

uc

h 

ass

ista

nce

 re

qu

ire

d

 by

 law

 fo

r t

he

 C

ity

's

im

plem

en

tat

io

n o

f C

CA

. G

ra

nte

e s

ha

ll

 at

 all

 ti

m

es

 ab

id

e b

y t

he

 CC

A C

od

e 

of

 Co

ndu

ct

es

tab

lis

he

d b

y D

ec

isi

on

 D

.12

-1

2-0

36

 of

 the

 C

PU

C,

 as

 su

ch

 C

ode

 o

f C

on

du

ct 

an

d u

n

de

rly

in

g

leg

isl

ati

on

 m

ay 

be 

am

en

de

d b

y th

e C

ali

for

ni

a L

eg

isl

at

ur

e 

an

d C

PU

C f

rom

 ti

m

e t

o t

im

e. A

ny

Gr

an

tee

 b

re

ac

h 

of

 th

e 

CC

A C

od

e 

of

 C

on

du

ct 

thr

ou

gh

 m

ar

ke

tin

g 

or 

lob

by

in

g 

w

ith

 ra

te

pa

ye

r

fu

nd

s s

ha

ll c

on

st

itu

te

 a 

m

at

er

ial b

re

ac

h 

of

 th

e F

ra

nc

hi

se

.

Se

cti

on

 12

. 

Coo

pe

ra

tio

n 

with

 C

ity

 C

lim

at

e A

cti

on

, L

oc

al E

ne

rg

y, 

E

ner

gy

 Ju

sti

ce,

an

d P

ur

ch

asi

ng

 of

 L

oca

l 

M

ate

ria

ls

(a) 

Clim

ate

 A

ct

io

n a

nd L

oc

al E

ne

rg

y. 

Su

bj

ec

t t

o

 Ap

pli

ca

bl

e L

aw

, G

ran

te
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the City in achieving its goals of reducing carbon-based greenhouse gas emissions related to

generation of the electricity used by customers in the City's corporate boundaries and reducing

other greenhouse gas emissions in the City through increased electrification of transportation.

Grantee's acceptance of the Franchise includes Grantee's understanding of the City's policy

objectives, and, subject to Applicable Law, its willingness to assist in good faith the City's goal

of having all electricity used in the City generated from renewable fuel sources by 2035,

including to the greatest extent practical and lawful, through local customer-control

led

distributed energy resources. Grantee shall cooperate, subject to Applicable Law, with all the

City's efforts to have distributed energy resources located in the City more completely and

increasingly integrated with the operation of Grantee's electrical distribution system. Grantee

accepts that the City will support economic mechanisms to foster development of local

renewable fueled electric distributed resources, electric storage, microgrids, electric

transportation, and other technologies to be increasingly integrated with the design and operation

of Grantee's electric distribution system. Grantee shall cooperate with the City in good faith

toward fulfillment of these objectives in an Energy Cooperation Agreement as provided in

Section 12(c), on a timetable that meets the City's Climate Action Plan, and with the City's

understanding that many of the objectives are or will be subject to factors controlled by State

legislation and orders of the CPUC.

(b) Energy Justice. Grantee shall cooperate with the City toward attainment of

environmental and social justice in the provision of electric service. Grantee shall support the

City's 2019 Climate Equity Index and any subsequent versions or revisions. Grantee shall use

good faith efforts to assist the City in fulfillment of Climate Equity Index recommendations,

including (1) to assist the City in seeking and providing grant funding opportunities to support

community engagement and invest in areas with very low to moderate access to opportunity, or
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by Grantee, including legislation, order

s, and considerations f

or all customers (and not on

ly those

located in the City or immediately interested in a subject), as to why any policy cannot be

implemented. The Energy Cooperation Agreement shall include discussion of opportunities for

the City and its citizens, especially those citizens with low or moderate income, to gain access to

energy efficiency, distributed energy resources, evolving technology, and transportation

electrification programs and grants that are made available by the CPUC and California Energy

Commission. The Energy Cooperation Agreement describes (1) Grantee's 

planned efforts to

make opportunities available to City (and to other qualifying customers) to participate in

Grantee's State-authorized energy efficiency, distributed energy, emerging technology (including

Electric Program Investment Charge opportunities, as applicable), and transportation

electrification program funding; (2) efforts that Grantee may take to support City's Municipal

Energy Strategy and to making building energy efficiency resources as accessible as possible for

the City and other customer building owners; (3) available programs and approach to how

Grantee's proposals will give due consideration to the City's climate action goals and to the

City's position and ability to partner with Grantee toward fulfillment of those goals, including

through building codes, building energy benchmarking, deployment ofrenewable and storage

distributed energy resources, microgrids, and electric transportation on City Streets.

(d) Modìcation and Continuation of Energy Cooperation Agreement. The Energy

Cooperation Agreement may be modified to adapt to evolving circumstances at the request of

Grantee, provided that the request for modification is reasonable and any amendment is approved

by the City Council, which modification shall not be unreasonably refused, withheld or delayed.

Grantee shall cooperate in good faith with any reasonable request by City for modification to the

Energy Cooperation Agreement. The Energy Cooperation Agreement shall remain effective

during the secondary term provided in Section 3(b).
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any Claims or liabilities regarding the award, amendment, renewal or extension of the Franchise

to Grantee.

(b) Concurrent with the acceptance of the Franchise by Grantee, and as a condition

precedent to the effectiveness of the Franchise, and in partial performance of the obligations

assumed herein, Grantee shall procure and maintain at Grantee's expense for the duration of the

Franchise from an insurance company that is admitted to write insurance in California or that has

a rating of or equivalent to A:VIII by A.M. Best & Company the following insurance against

Claims for injuries to persons or damage to property which may arise from or in connection with

the Franchise by Grantee, its agents, representatives, employees or subcontractors:

(1) Commercial General Liability (CGL): Insurance Services Office

Form CG 00 01 covering CGL on an "occurrence" basis, including products and completed

operations, property damage, bodily injury, and personal and advertising injury, with limits no

less than twenty-five million dollars ($25,000,000) per occurrence. If a general aggregate limit

applies, either the general aggregate limit shall apply separately to this Franchise or the general

aggregate limit shall be twice the required occurrence limit.

(2) Automobile Liability: ISO Form Number CA 00 01 covering any auto

(Code 1), or if Grantee has no owned autos, hired (Code 8) and non-owned autos (Code 9), with

limits no less than five million dollars ($5,000,000) per accident for bodily injury and property

damage.

(3) Workers' Compensation: as required by the State of California, with

Statutory Limits, and Employer's Liability Insurance with limits no less than one million dollars

($1,000,000) per accident for bodily injury or disease.

(c) Policies must be endorsed according to the following requirements:
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ay 

acq

uir

e ag

ain

st 

the 

City 

by 

vir

tue 

of

 th

e

pay

ment

 of

 an

y l

oss

 un

der

 su

ch

 in

sur

an

ce.

 Gr

ant

ee a

gre

es 

to ob

tain a

ny 

end

ors

emen

t th

at m

ay be

ne

ces

sar

y t

o a

ffe

ct t

hi

s w

aiv

er 

of

 sub

ro

gat

ion

, b

ut

 thi

s p

rov

isio

n ap

plie

s re

gar

dle

ss

 of

 wh

eth

er

 or

no

t th

e C

ity 

has

 re

ce

ive

d a

 w

ai

ver

 o

f su

br

og

at

ion e

ndo

rse

men

t fro

m

 th

e i

nsu

rer

.

(d) 

Veri

fic

ati

on

 of C

ov

era

ge

. G

ran

te

e s

hal

l fu

rni

sh

 th

e C

ity

 w

ith

 orig

ina

l C

ert

ifi

cat

es

of 

Ins

ura

nce

 inc

lud

ing

 all 

req

uir

ed

 am

end

ato

ry en

dor

se

men

ts 

(or 

cop

ie

s o

f the

 ap

pl

icab

le

 polic

y

lan

gu

ag

e e

ffe

cti

ng

 co

ve

rag

e r

eq

uir

ed 

by

 th

is c

lau

se

) an

d a c

op

y 

of 

th

e D

ecla

ra

tio

ns a

nd

End

or

sem

ent

 Pa

ge

 of

 the

 CG

L po

licy

 lis

ting

 all

 po

lic

y e

ndo

rse

men

ts 

to Cit

y be

fore

 th

e F

ran

ch

ise

is a

wa

rde

d. H

ow

eve

r, f

ail

ure

 to

 ob

tai

n the

 re

qui

red

 do

cu

men

ts p

rio

r t

o th

e a

wa

rd o

f th

e
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Franch

ise sha

ll not w

aive G

rantee

's obliga

tion to provide 

them. 

The City res

erves th

e right 

to

require

 complete, ce

rtified

 copies

 of all requ

ired ins

uran

ce policies, i

ncluding

 endors

ements

required by t

hese specifi

cations, at any 

time.

(e) Not more frequ

ently tha

n every fi

ve (5) years, i

f in

 the reas

onable opinio

n of th

e

City's Risk 

Manager or

 of an insura

nce brok

er retaine

d by the C

ity, the am

ount of

 the fore

going

insurance coverage is n

ot adequate,

 Grantee sha

ll increase the

 insurance cov

erage as req

uired by

the City, prov

ided that s

uch coverage 

amounts ma

y not in

crease by

 more than

 forty p

ercent

(40%) every

 five (5

) years

. Grantee

 shall fur

nish the

 City with ce

rtific

ates of

 insur

ance

 and with

endorsem

ents prov

ided in Se

ction 13(

c) affect

ing cover

age as r

equired ab

ove. Th

e certificate

s

and en

dorsem

ents f

or each 

insuran

ce po

licy sha

ll be 

signed

 by a p

erson auth

orized

 by th

at

insurer

 to bind c

overag

e on its be

half. A

ny modifica

tion or w

aiver

 ofthe 

insura

nce requ

irements

containe

d in the Franc

hise sha

ll only be mad

e with the w

ritten approval of the C

ity's Risk

Manag

er in accorda

nce with estab

lished C

ity po

licy.

(f) Grante

e may fu

lfill the insu

rance o

bligations

 of Sect

ions 13

(b) throu

gh (d) by

self-insurance. G

rantee shall pro

vide a certifi

cate to the City evidencin

g the fulfillment of these

requ

irem

ents

.

Section 14. 

Repair Costs

Grant

ee sha

ll pay

 to City on d

eman

d the 

cost of all repa

irs to C

ity pro

perty 

made

necessar

y by any 

of the o

peration

s of Grante

e under

 the fran

chise grant

ed hereby

, provid

ed

however tha

t Grantee 

shall not be

 respons

ible for re

pairing the Streets 

to a cond

ition better

 than

existed p

rior to G

rantee's w

ork being perfor

med except as

 required b

y Applicable Law

. For

 the

avoida

nce of doubt,

 if Gra

ntee's o

peratio

ns caus

e the need 

for a re

pair to a st

reet, s

idewa

lk, curb

,

or gutter,

 which because 

of a chan

ge in Applicable Law must be

 built to new standard

s, Grantee

shall repair 

or build t

he street

, sidewalk, curb

, or gutt

er to such new standa

rds. Grant

ee may
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make r

epairs t

o stree

ts, sid

ewalks, cu

rbs, a

nd gutt

ers itse

lf at its ow

n cost in

 accord

ance with

City sp

ecific

ations 

if the 

same can be do

ne witho

ut und

ue inc

onven

ience 

to the 

public 

use of

 the

streets.

Section 15.

 

Forfeit

ure, Te

rmination

, and O

ther Remedies

(a) Interpre

tation: The Fr

anchise 

is granted 

upon each

 and eve

ry cond

ition her

ein

contain

ed and 

shall be st

rictly c

onstrued 

agains

t Grant

ee. Nothing 

shall

 pass

 by the Fr

anchis

e

granted

 to Gr

antee u

nless gr

anted i

n plain and 

unambig

uous ter

ms. Ea

ch of

 the Fr

anchise

conditi

ons is a

 materi

al and es

sential condi

tion to the gr

anting of

 the Fran

chise

. The C

ity and

Grant

ee ac

know

ledge 

the im

portan

ce of

 inform

al disp

ute res

olution proce

dures a

s set 

forth in

Section 1

7(a), including, b

ut not lim

ited to, info

rmal discussio

ns and reaso

nable an

d good fa

ith

attemp

ts to re

solve iss

ues at t

he app

ropriat

e level an

d in the most ex

peditio

us man

ner possi

ble.

However, i

f such i

nforma

l attem

pts at

 resolution desc

ribed i

n Sec

tion 17(

a) and 

(b) do n

ot

resolve the

 issue,

 then the r

emedies i

n this

 Sectio

n 15(a

)(b)(c)(

 

f) and (g) sh

all app

ly. If

 Gran

tee

fails, n

eglects, o

r refuse

s to comply with any of the 

condit

ions of

 the F

ranchise,

 and if

 such

failure

, neglect or

 refusa

l shall

 conti

nue for

 more than thirty

 (30

) calendar

 days

 after 

written

demand

 by the

 City Manager 

for com

pliance

, then the C

ity may 

exercis

e the rem

edies p

rovide

d

in Section 15.

() Breach

 of the F

ranchise: Rem

edies As

ide from Term

ination: 

If Grante

ebreache

s

the Franc

hise by fa

iling, ne

glecting

, or refus

ing to comply with any 

o f the condit

ions o f the

Franch

ise, and

 if such

 failure,

 neglect, or 

refusa

l shall contin

ue for m

ore than

 thirty 

30) calendar

days af

ter wri

tten deman

d by the

 City Manage

r for c

omplianc

e, or as 

otherwise req

uire

d by the

terms herein

, then the C

ity may

 invoke 

the pr

ocedure

s set for

th in Section 

17, an

d upon

 obtainin

g

a final and

 non-ap

pealab

le judg

ment th

at the

 Franch

ise

 has bee

n breach

ed fr

om a court

 of

competen

t jurisdic

tion as set

 forth in Section

 17, (1

) may o

btain al

l rights a

nd remedies a

llowed
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by law with the excepti

on of termination including m

oney damage

s, declaratory relief, speci

fic

performa

nce, and m

andatory 

injunctio

n and (2) may also pursue the

 remedy of termination

pursuan

t to Sec

tion 155(c).

) Breach of the Franchi

se: The Re

medy of Termination

: \n addition to th rights

and remedies set fort

h in Section 1

5(b), i f the City Manager 

in consultation with the C

ity

Attorney recom

mends that the

 City terminate the Fran

chise, by propo

sing a reso

lution to the City

Council to terminate the Fra

nchise, the City may t

hen, after ob

taining a two-thirds vo

te of t

he

members of

 the City Council, term

inate the Fra

nchise an

d all th

e rights, 

privileges a

nd the

Franchise sha

ll be at an end. If such te

rmination were to occur, the pr

ovisions of Sectio

n 4 shall

apply, including but not

 limited to thos

e that apply to the Bid Amount. Th

ereupon and

immediately, Grantee sh

all surrende

r all rights

 and privi

leges in and to the Franchi

se. The

remedies and pro

cedures outlin

ed or provide

d in this Section 15

(c), including termination, sha

ll

be deemed to be cumulative.

ld) The City's Right to Vo

id the Automa

tic Renewaf

or Seconda

ry Tenn: Th

e Parúes

agree tha

t the City reserv

es the rig

ht to void the

 automa

tic ren

ewa

l for the

 seconda

ry term

 that

 is

describe

d in Sect

ion 3(b). Voiding the 

automatic 

renewal for 

the sec

ondary ter

m does 

not impact

the grant of the Franchi

se for the fir

st ten (10) year 

term. The City's right t

o void the au

tomatic

renewal only applies to the secondary

 ten (10) year ter

m of the F

ranchise. No later than thirty (3

0)

calendar da

ys prior

 to the tenth

 anniversa

ry of th

e Effect

ive Date, 

and no ear

lier

 than the ninth

anniversary o

f the Effecti

ve Date, the 

City may void the autom

atic renewa

l ifthe City, throug

h

action of a two-thirds vote o

f the members of

 the City Council, votes t

o void the

 automatic

renewal. Voiding the automatic

 renewal does

 not require a finding

 of any bre

ach by Grantee. If

the automati

c renewal provision 

is invoked such that t

he secondary 

term is terminate

d, the
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provision

s of Section

 4 shall apply, including

 but not

 limited to th

ose that 

apply to

 the Bid

Amount.

(e) Termination due 

to Municipaüzation 

Ordinance: In addit

ion to the re

medies set

forth in Secti

on 15(b) and (c), the City also has the right to ter

minate the F

ranchise if the

 City

Council, o

r the electors o

f the C

ity, adopt 

an ordinanc

e that au

thorizes

 the City of San Diego to

municipalize

 the provision

 of electric services 

in the City o

 

f San Diego, pursuant

 to Section 

104

of the City Charter or o

ther Applicable Law. T

he City's right t

o term

inate purs

uant to this

Section 15(e) shall be a rig

ht reserved by

 Applicable Law to the City Council

 and City electors

and may be exer

cised at any time during the

 Franchise t

erm. If such

 termination were to occur,

the provisions

 of Section 4 shall apply, including but n

ot limited to those tha

t apply to the Bid

Amount.

(f) Liquidated Damages, The City and Grantee

 recognize and agree

 that certain

breaches of specified conditions 

in the Franchis

e by Grantee will result in damages to the City.

The City and Grantee further

 recognize

 that the cost

 of postp

oning servi

ces or projec

ts, or other

delay expenses,

 may not pra

ctically warra

nt termination of the Franch

ise by th

e City u

nder

Section 15(c

) or require spe

cific proof of

 damage by the City under 

Section 15(b).For suc

h

specified con

ditions and l

imited periods o

f Grantee brea

ch, at the City's sole dis

cretion and

election, liquid

ated damages

 as set forth w

ithin Section 15(

f) and (

g) sha

ll be as

 an alternative

remedy to those prov

ided elsewhere in

 Section 

15, provided

 that such 

liquidated

 damages

 shall be

the sole remedy available to the City for any su

ch breach if

 City elects to c

ollect liquidat

ed

damages. Th

e City, instead o

f pursuing liquida

ted damages 

under Sect

ion 15(f

), may elect to

pursue other remedies available to it under this Secti

on 15, but any such pursuit of other remedies

shall be an election. For the abse

nce of doubt, the City may either collect liquidated da

mages

under Section 

15(g) or pursue

 alternative rem

edies for bre

ach under Section 

15(b) and

 (c), but
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may not p

ursue bot

h. The City-elected li

quidated d

amage a

ssessments sha

ll be app

licable on

ly to

Grantee 

breache

s of the condit

ions sp

ecified in

 Section

 15(g), and only for

 the maxim

um time

period

s prov

ided in 

Sectio

ns 15

(f) and (

g).

(1) If the City elects th

e remedy of liquid

ated damages 

for th

e breach 

of any

of the sp

ecified co

nditions in

 Section

 15(g), it sha

ll de

liver wri

tten notice

 to Gran

tee of 

the

breach a

nd the da

te on which th

e breach c

ommenced, a

nd the not

ice shal

l provid

e Grantee

 the

same thirty (30

) calendar day ri

ght to cure provided

 in Sectio

n 15(b). If

 after the 

thirty (30)

calendar da

ys from

 notice of

the breac

h, the con

dition has no

t been cure

d or ju

stified 

to the

satisfaction of the City Manager, at City's election the rem

edy of liq

uidated 

damages 

shall

thereafte

r be a rem

edy that 

shall app

ly only to the condi

tion of breach 

specified i

n the n

otice and

only for a

 period no

t-to-exce

ed one h

undred 

eighty (18

0) calenda

r day

s from the dat

e that is

thirty (30

) calend

ar days a

fter eac

h such notice. Th

e liqui

dated dam

ages pr

ovided

 in

Sectio

n 15(g

) shall accru

e and 

be paid

 on each un

cured

 unique i

nciden

t notice

 even

 if

 multi

ple

notices cite th

e same specified b

reached condi

tion. For any

 breach that 

has not been cured within

the notifi

ed cure

 period, G

rantee shal

l be liab

le to the

 City for al

l accumu

lated 

assessed

liquidated dam

ages during

 the maximum

 period of applicability. The

 City Manager sh

all assess

and bill Grant

ee for all such

 damag

es that sh

all be ac

crued

 during

 the liqu

idated

 damag

e

assessment period

 and shal

l carry i

nterest as

 provide

d by law from the da

te of

 assessment. All

assessed

 liquidated 

damages 

and inter

est shal

l be payab

le to the City on the qu

arter

ly payment

dates prov

ided for fe

es and su

rcharge reve

nue in Sec

tion 5. D

uring the 

pendency 

of any dispute

d

liquidated 

damage

 assessment perio

d, the part

ies sha

ll engag

e in disput

e reso

lution as 

provided

in Section 1

7, and any resulting decisio

n by a court 

of comp

etent juri

sdiction shall contr

ol

regarding

 the paym

ent of the liq

uidated damag

es set fo

rth in this Section

 15(f).

 Section 15

 shall
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not be

 cons

trued

 to imp

air the 

City's 

right

 to acq

uire Gr

antee

's prop

erty 

or faci

litie

s at a

ny tim

e

as prov

ided by

 the Ca

lifornia

 Constituti

on and 

the San

 Diego Char

ter.

(2) By ente

ring th

e Franch

ise, Gra

ntee and

 the City agre

e that the s

pecified

Franch

ise con

ditions 

and liq

uidated dam

age amounts 

provid

ed in S

ection

 15

(g) rep

resent a

reason

able end

eavor b

y the p

arties t

o estim

ate a f

air com

pensat

ion for 

any loss

 that 

may b

e

sustain

ed by th

e City as th

e resu

lt of

 that bre

ach of

 the spe

cified cond

ition fo

r the pe

riod

. Join

tly

foresee

able and r

easona

bly es

timable dama

ges to

 the City of

 Grantee

's brea

ch of conditio

ns in

Section 1

5(g) include, b

ut are not limited to,

 costs ari

sing from

 Grantee's in

terferenc

e,

disrupt

ions, sus

pension

s, obst

ructions

, and d

elays to the C

ity's pro

grams, 

projects,

 contr

acts, 

and

the co

st to e

fficie

ncies

 in City-r

eserv

ed us

es of the S

treets.

 The

 City's 

ele

ction o

f

 

liqui

date

d

damag

es under

 Sectio

ns 15(f

) and (

g) is an altern

ative that shal

l be a

vailable to

 the City in 

lieu

 of

Sectio

n 15(b), and i

s not a

nd shall 

not be

 constr

ued as a

 penal

ty. G

rantee 

acknow

ledges

 that

amounts p

rovided

 in Sec

tions 1

5(g) ar

e cappe

d and be

ar a

 reasona

ble relatio

nship to the 

rang

e of

harm that the

 partie

s might rea

sonably have

 anticip

ated to

 follow

 from the spe

cified

 breache

s

when

 they e

ntered

 into

 the Fr

anchi

se, an

d there

by prov

ide

 a com

plete

 and

 final

 remedy

 for those

violations i

f the City so elects 

liquidate

d dama

ges.

( 

Liquida

ted Dam

ages for Br

each o

f Spec

ifìed Condit

ions.

If elected b

y the City pursu

ant to Sectio

ns 15(

f), th

e following

 events

 of G

rantee

 brea

ch

shall have

 the c

orresp

ondin

g dai

ly liqu

idated

 dam

age cha

rges e

xcepti

ng weeken

ds and 

ho

lidays

:

(1) Failure t

o deliver fa

cility 

locatio

n record

s and e

lectric

 facilit

y drawings

and oth

er eng

ineerin

g recor

d info

rmation requ

ired by Secti

on 9 without con

ditions

 not pro

vided

for in the F

ranchis

e: fifte

en hun

dred dollars 

($1,500) per

 calenda

r day fo

r de

lay an

d disr

uption.

(2) Failure

 to timely coord

inate, be

ar costs, 

and phy

sically relocate f

acilities

upon direc

tion of the C

ity M

anager 

as requ

ired by Sect

ion

 8: fiftee

n hu

ndred d

ollars (

$1,50

0) pe

r
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calendar 

day for

 delay and

 disruptio

n. Actual cost

 of relocation

 shal

l be bo

rne as

 set for

th in

Section 8.

(3) Failure

 to prov

ide an

d pay

 for

 stand

by safe

ty eng

ineers

 for pr

otection

 of

Grant

ee fac

ilities 

within ten (10) ca

lendar 

days

' noti

ce fro

m the

 City

 or it

s aut

horize

d agent

s as

requi

red by

 Sect

ion 9: Cost 

of standb

y eng

ineer

s plus fif

teen

 hund

red d

ollars

 ($

1,500

) pe

r

calendar day for delay impacts.

Section 16. 

Survivability

1 f the Fr

anchise

 is ter

minated f

or any r

eason

, then the f

ollowing Se

ction 

of the Fr

anchi

se

shall s

urvive 

that ter

mination

: Secti

on 1, S

ection *e)(6), S

ection 

15(b), (

c), 

(d) and 

(e), an

d

Sections

 16 to 26

. In addi

tion the i

nsurance

 require

d of Gran

tee in 

Section 1

3 shal

l be main

tained

until a

ny rem

aining Gr

antee o

bligati

ons t

o the City ar

e fulfil

led.

Secti

on 17

. Disput

e Resolution

(a) If any disput

e arise

s unde

r the F

ranchi

se, inc

luding 

any alleged 

breach

, the C

ity

and G

rantee

 shal

l use 

reason

able effo

rts to

 reso

lve th

e dis

pute. 

The 

City an

d Grantee

 shall

consu

lt and n

egotia

te with eac

h othe

r in good 

faith an

d, rec

ognizing 

their m

utual i

nterests

,

attem

pt to reach

 a just a

nd eq

uitab

le solution satis

factory 

to the C

ity an

d Gr

antee

. If

 the C

ity an

d

Grante

e do n

ot agree

 on such a

 solution

 within fifteen

 (15) cale

ndar d

ays, then

, upo

n writte

n

notice 

by eith

er part

y to the o

ther, su

ch disp

ute sh

all be 

referred 

to the 

City Manage

r and a

membe

r of Grante

e's exe

cutive

 staf

f for f

urthe

r cons

ultation and 

negoti

ation.

(b) If the

 City Manager

 and th

e member

 of Grant

ee's e

xecut

ive staff

 are un

able to

agree 

on a s

olution within

 fifteen

 (15) ca

lenda

r day

s of

 such r

eferra

l, the 

City an

d Gr

antee

 shall

attemp

t in g

ood f

aith to

 settle 

the di

spute 

by non

-bindin

g media

tion

 admini

stere

d by

 a medi

ator

acceptab

le to both parti

es. The 

City and Grantee will co

operate in se

lecting a 

mediator

. The City

and Gr

antee w

ill share

 equally in the m

ediation

 cost

s and e

ach p

arty will be

ar its

 own atto

rneys'
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fees a

nd related 

costs,

 including a

ny exp

ert witness 

fees.

 The p

arties 

will use 

their b

est e

fforts 

to

conc

lude th

e non

-bindin

g mediati

on within 

forty-fi

ve (45) ca

lend

ar days 

after the

 City M

anage

r

and m

embe

r of Grante

e's e

xecuti

ve tea

m conc

lude th

eir dis

cussi

ons. 

The par

ties ma

y exte

nd th

e

dates 

in Sec

tion 1

7 by mutu

al agree

ment.

(c) If the City and

 Grante

e do

 not ag

ree on

 a so

lution

 throug

h non-

bindin

g mediati

on,

then either

 party

 may pursue

 litiga

tion in any c

ourt w

ith juri

sdict

ion. N

otw

ithstan

ding

 any ot

her

provisi

on of Se

ction 1

7, the C

ity or Gr

antee ma

y proc

eed dir

ectly t

o litig

ation i 

f there 

is an

urgen

cy tha

t rend

ers th

e prec

eding

 dispu

te reso

lution

 proc

ess im

pract

icable.

Section 18.

 

Pub

lica

tio

n Ex

pen

se

Grante

e shall

 reimb

urse the

 City for

 all pu

blicat

ion expen

ses inc

urred in

 conne

ction

 with

grantin

g the F

ranchis

e, within thirty (3

0) calend

ar day

s after 

the City p

rovides G

rantee

 a writ

ten

statement of the expe

nses.

Sectio

n 19.

 Autho

rity for G

rant

Notwithstan

ding an

y other 

provis

ions, t

he Fran

chise i

s gran

ted solely an

d exc

lusively

unde

r Sec

tions

 103,

 103.

1, 10

4, a

nd 10

5 of th

e San

 Diego Ch

arter.

Section 20.

 

No Tran

sfer

 Withou

t Conse

nt

Grante

e shall

 not se

ll, transf

er, or a

ssign the F

ranch

ise or 

the righ

ts and privi

leges g

ranted

thereb

y withou

t the co

nsent 

of the C

ity Counc

il, as 

set for

th in San Diego Cha

rter S

ection 1

03.

Section 2

1. Right of City's Electors

This gr

ant of Fran

chise a

nd auth

ority 

shall be

 and 

is subje

ct to th

e right 

of t

he majority

 of

the electors of

 the City voting at any election at any ti

me thereaf

ter to repeal,

 change, o

r modify

the gran

t, and s

uch rig

ht is here

by express

ly reser

ved to the e

lectors

; and it 

is expres

sly agre

ed

that at

 any electio

n held in the City, a 

majorit

y of the elector

s of

 the City voti

ng at t

he election
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shall hav

e the 

right

 to rep

eal, c

hange

, or m

odify 

the te

rms o

 f this 

Franc

hise an

d the a

utho

rity

gra

nte

dh

ere

und

er.

Section 22.

 

Perfor

mance

 Bond

Grante

e shal

l file an

d maint

ain a 

faithful per

formance bo

nd in favor 

of th

e City

 in the

sum of fiv

e million

 dollars 

($5,00

0,000

) to gu

arante

e that G

rant

ee shal

l wel

l and

 truly o

bser

ve,

fulfill, a

nd pe

rform

 each

 and e

very

 term and

 cond

ition

 of th

e Fran

chise

. The

 bond

 shall be

ackno

wledged

 by G

rante

e as p

rincip

al a

nd by 

a cor

pora

tion 

licen

sed by th

e Insu

rance

Comm

ission

er of

 the S

tate o

f Californ

ia to tran

sact t

he bu

sine

ss of a

 fide

lity 

and s

uret

y insu

rance

comp

any a

s sure

ty. In

 case

 of any b

reach

 of any

 cond

ition

 of

 the F

ranch

ise cau

sing

 actua

l

prova

ble dam

age t

o the C

ity, up

 to the w

hole am

ount o

f the sum

 nam

ed in the bo

nd m

ay be tak

en

and s

hall be 

recove

rable fro

m the p

rincip

al and 

suretie

s up

on suc

h bond

.

Se

ct

io

n 

23

.

 

Bankruptcy

Grantee a

nd the

 City ack

nowledge t

hat if Gran

tee b

ecomes a 

debto

r in bank

rupt

cy und

er

the b

ankru

ptcy

 laws of the 

United

 Stat

es (B

ankru

ptcy

 Code), th

e Fra

nchis

e sha

ll b

e treat

ed a

s an

executo

ry cont

ract pu

rsuant 

to Bank

ruptcy C

ode se

ction 365(c

). Gra

ntee a

nd the City 

further

ackno

wledge

 that, a

s a no

n-assi

gnable co

ntra

ct pur

suant

 to app

licable la

w, in

clud

ing San

 Diego

Charter

 section

 103 an

d Calif

ornia Pu

blic Util

ities C

ode sec

tion

 6203, 

the Fran

chise

 may not

 be

assum

ed or

 assig

ned 

by th

e trus

tee o

r the 

debto

r-in-p

osses

sion w

itho

ut the

 cons

ent o

f the

 City.

 In

the ev

ent th

at the 

debtor

-in-p

ossessi

on assu

mes the 

Franch

ise and 

the 

Franch

ise is s

old pu

rsuan

t

to the B

ankru

ptcy 

Code, it

 is th

e inte

nt of the p

artie

s that t

he City sh

all ha

ve the

 right

 of fi

rst

refusal to ma

tch the p

rice of

 any buyer

 for th

e purcha

se of

 Gra

ntee's fa

cilities

 and ass

ets and

may a

cquir

e Gra

ntee'

s faci

lities

 by m

atchi

ng any bo

na fid

e off

er of

purcha

se ma

de in

bankr

uptcy

. Gran

tee an

d City ac

know

ledge

 that 

if the C

ity file

s any pet

ition

 for b

ankr

uptcy
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pursu

ant to 

Chap

ter 9 

of the B

ankru

ptcy C

ode, G

rante

e's claim

s shall

 be 

treated 

con

sisten

tly

with the a

pplicab

le pr

ovisi

ons o

f tha

t Ch

apte

r.

Sect

ion 2

4. 

Acqu

isiti

on and

 Va

luat

ion

Nothi

ng in

 the

 Ord

inan

ce o

r the

 Fra

nchis

e gra

nted

 he

reby

 shall be

 co

nstru

ed as

 in

 any

way im

pairin

g the C

ity's 

rights 

to acq

uire p

ropert

y of G

rantee

 thro

ugh the e

xercis

e of

 the City's

power of eminent 

doma

in or t

hroug

h vo

luntar

y agre

ement b

etween the 

City 

and G

rant

ee. If

 the

City c

hoos

es to 

exer

cise i

ts p

ower of emine

nt dom

ain, 

it sh

all do

 so in

 ac

cord

ance 

with t

he

proce

dures 

provid

ed by 

the ge

nera

l law of

 the Sta

te of

 Calif

ornia. 

The valua

tion of

 such prope

rty

for co

ndem

nation

 purp

oses s

hall be m

ade in acc

ordanc

e with suc

h gene

ral law.

Section 25.

 

Severability

I f any 

term, c

ovenan

t, or co

ndition of

 the Fr

anchi

se or t

he app

lication or ef

fect o

 f any

such

 term

, cov

enan

t, or 

condi

tion i

s he

ld in

valid as 

to an

y pe

rson

, enti

ty, o

r circ

umstan

ce, 

or is

deter

mined t

o be unjust,

 unrea

sonab

le, un

lawfu

l, impr

udent

, or o

therw

ise not

 in the 

pub

lic

intere

st, by

 any c

our

t or go

vernm

ent ag

ency

 of co

mpete

nt jur

isdict

ion, t

he

n such

 term

, cov

enan

t,

or con

dition

 shall rem

ain in force

 and e

ffect t

o the m

aximu

m exten

t perm

itted

 by l

aw, an

d all

othe

r term

s, cov

enan

ts, an

d con

dition

s of the

 Franc

hise

 and 

their 

applicat

ion sha

ll no

t be a

ffec

ted

thereby

 but sh

all rema

in in fo

rce and

 effect. T

he part

ies shall

 be relieved 

of t

heir obligati

ons o

nly

to the 

extent

 neces

sary to e

liminate 

such

 regu

latory or

 other 

determ

ina

tion, 

unless a 

court o

r

gover

nmental agen

cy of

 comp

etent

 jurisd

iction holds tha

t such

 prov

isions a

re not s

evera

ble f

rom

all othe

r provi

sions 

of the 

Franc

hise.
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Section 26.

 Effective Date

This 

Ordinan

ce sh

all take

 effec

t and

 be i

n for

ce o

n the 

thirt

ieth da

y from

 and 

after 

the

date 

of its

 fina

l pas

sage p

ursu

ant to

 San Diego

 Char

ter se

ction

 295.

APPRO

VED AS TO FORM: M

ARA W. ELLIO

TT, City 

Attorn

ey

By /s/Jean

 Jorda

n

Jean Jordan

Ass

ista

nt C

ity

 Att

orne

y

FMO:als:jvg

03/28/21

5/24/21 COR. COPY

Or.Dept: Office of the Mayor

Doc. No.: 2666468

Attac

hments

: Tab

le of

 Conte

nts

I hereb

y certif

y that 

the for

egoing Or

dinance

 was 

passed by t

he Council 

of the City of

San Diego

, at 

this 

meetin

g of 

06/0

8/20

21

ELIZABETH S. MALAND

City Clerk

By 

/s/ 

Conn

ie Pa

tters

on

Depu

ty 

City

 C

lerk

Approved:

l

'

0

1

(date)

ODD GLORI

Vetoed:

(date)

 

TODD GLORIA, Mayor

(Not

e: 

The 

dat

e o

f fi

na

l pa

ssa

ge 

is J

une

 11, 

2021

, whic

h 

rep

rese

nts 

the

day 

this

 ord

inan

ce 

was 

retu

rned

 to 

the

 Offi

ce 

of t

he Cit

y C

lerk 

wit

h th

e

May

or'

s s

ign

atu

re 

of 

appr

ova

l.)
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ATTACHMENT 1

T

0

EL

E

C

TR

IC

 F

RA

N

C

H

IS

E



A

T

TA

C

H

M

EN

T 

1

T

ab

le

 of

 C

on

ten

ts

S

ec

tio

n 

1:

 

Defin

itio

ns 

1

Sec

tion

 2:

 

Purpoe 6

S

e

c

ti

o

n

 3

:

 

Term 7

8

S

e

c

t

io

n

 

4

:

 Considertinn

S

ec

tio

n 5

:

 

Repo

rts

, D

àte

s o

f Pa

ym

ent

 to

 C

ity

, A

ud

its

 

13

S

ec

tio

n

 6

:

 

Co

mp

lian

c R

evi

ew C

om

mitte

e an

d R

ep

ort 

16

S

e

c

ti

o

n

 7

:

 

Co

m

p

lia

né

e w

ith

 L

aw

Ñ

 ,_1

S

ec

tio

n 

8:

 

City

 Rese

ed 

Po

wers

 

19

S

ec

tio

n 

9

:

 

Ad

m

in

ist

ra

tiv

e 

Pr

ac

tic

es 

0

Section 10:

 

Und

erg

ro

un

di

ng

 of

 Fa

cil

iti

es

Se

ct

io

n 

11

:

 

Co

op

era

tio

n with

 C

om

mu

nit

y C

ho

ic

e A

gg

reg

ati

on

Se

cti

on 

12: 

Coo

pe

rat

ion

 w

ith

 C

ity 

Clim

ate

 A

ctio

n, L

oc

al E

ner

gy

, E

ner

gy

 Ju

sti

ce

, a

nd

Pu

rch

asi

ng

 o

f L

oc

al 

Mate

ri

k 

30

Se

ct

io

n 

13

:

 

Ind

em

nit

y, 

Defe

ns

e, 

In

sur

an

ce 

34

S

ec

ti

o

n

 1

4

:

 R

ep

ai

r 

C

o

st

s 

37

S

ec

ti

o

n

 1

5

:

 

Fo

rfe

itu

re Term

ina

tio

n a

nd 

Oth

er R

em

ed

ies 

38

S

e

c

ti

o

n

 1

6

:

 

Sur

viva

bili

ty

 43

Se

ct

io

n 

17

:

 

Disp

ut

e R

es

olut

io

n 

43

Se

ct

io

n 

18

:

 

P

u

b

li

c

a

ti

o

n

 E

x

p

e

n

p

 44

Se

ct

io

n 

19

:

 

A

u

th

or

it

y

 f

o

r 

G

ra

n

t

 

4

4

Se

ct

io

n 

20

:

 

N

o 

Tr

an

sf

er

 W

it

ho

ut

 C

on

se

nt

 

44

Se

ct

io

n 2

1:

 

Righ

t o

f C

ity

's E

lec

tor

s 

44

Se

ct

io

n 2

2:

 

Pe

rfo

rm

an

ce 

Bo

nd

 

45

45

Se

ct

io

n 2

3: 

Ban

kru

ptc

y

S

e

c

ti

o

n

 2

4

:

 

Acqu

isiti

on and

 Va

luat

ion 

46

Se

ct

io

n 2

5:

 

Severability 46

S

ec

ti

o

n

 2

6

:

 

E

f

f

e

c

t

iv

e

 

D

te

 

4

7



P

as

se

d 

by

 t

h

e 

C

ou

nc

i

l o

f T

h

e 

C

it

y

 o

f 

Sa

n 

Die

g

o 

o

n

 JUN O R 271 ,

 

by

 t

he

 fo

llow

in

g v

o

te:

Co

un

cj

lm

em

be

rs

 

Yeas

 

Nays

 

N

o

t 

P

re

se

nt

 Recused

jo

e 

L

a

C

a

v

a

Je

nn

ife

r 

Ca

m

pb

e

ll 

 

U

 

 

I

St

e

p

h

e

n W

h

it

b

u

rn

 

 

l 

l 

M

o

n

ic

a 

M

o

nt

g

o

m

e

ry

 

St

e

pp

e

 

 

0

M

a

rn

i v

o

n

 W

ilp

e

rt

 

0

C

h

ris

 C

at

e 

0

 

 

 

R

a

u

l A

 C

a

m

p

o

V

iv

ia

n

 M

o

re

no

 

C

Ø

S

e

a

n

 

Elo

-R

iv

e

ra

 

D

at

e 

of

 fi

na

l p

as

sa

ge

 J

U

N

 

1

 

1

 

2

0

2

1

A

U

T

H

EN

T

IC

A

T

ED

 B

Y

:

TO

DD G

LO

RIA

M

ay

o

r 

of

 T

he

 C

ity

 

of 

Sa

n 

D

ie

go

, 

Ca

l

if

or

nia

.

(Seal)

EL

IZ

AB

ET

H S

. M

A

LA

ND

City

 C

le

rk

 o

f 

T

he

 C

itv

 o

f S

a

n 

D

ieg

o,

 C

a

lifo

r

n

ia

.

y 4

11> , Deputy

I H

E

REB

Y C

E

RT

IF

Y t

h

at 

th

e 

fo

re

go

in

g o

rd

in

an

ce w

as

 n

o

t f

in

a

lly

 p

as

se

d 

un

ti

l t

we

lv

e 

cal

en

da

r

da

ys

 h

ad

 e

la

ps

ed

 b

et

w

ee

n

 th

e 

da

y 

of

 it

s 

in

tr

od

uc

ti

on 

a

n

d 

th

e 

da

y 

o

f 

its

 fi

n

a

l p

as

sa

ge

, t

o w

it, 

on

MAY 2 5 2021 .

 

an

d 

on

 

J

U

N

 

1

 

1

 

2

0

2

1

 F

URTH

ER 

C

ERT

IFY

 th

at

 s

a

id 

or

dina

nc

e w

as

 r

ea

d 

in 

fu

ll 

p

rio

r t

o 

pa

ssa

ge

 o

r t

ha

t s

uc

h

re

ad

in

g w

as

 d

is

pe

ns

ed

 w

ith

 b

y a

 v

ot

e 

of

 fiv

e 

m

em

b

er

s 

of

 t

he

 C

o

un

cil,

 a

nd

 th

at

 a 

w

rit

te

n 

cop

y o

f

th

e 

or

din

an

ce

 w

as

 m

ad

e 

av

ai

la

b

le 

to

 e

ac

h 

m

em

be

r o

f t

he

 C

ou

nc

il 

an

d 

th

e 

p

ub

li

c 

pr

io

r t

o t

he

 d

ay

of

 it

s 

pa

ss

ag

e.

(Seal)

EL

IZA

BET

H S

. M

A

LA

N

D

C

ity

 C

ler

k 

of

 T

he

 C

itv

 o

f 

Sa

n 

D

ieg

o

, C

a

lifo

rn

ia

.

B

yt

7

Z

2

 /

 

2

3

/ 

7-L

-

 

, D

ep

u

ty

O

ffi

ce

 o

f t

he

 C

it

y C

ler

k, 

Sa

n

 Die

g

o, 

Cali

fo

m 

ja

O

rd

in

an

ce

 N

um

b

er

 0

-
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