CITY OF SAN DIEGO ,
OFFICE OF COUNCIL PRESIDENT GEORGETTE GOMEZ
NINTH DISTRICT

MEMORANDUM

DATE: March 12, 2019

TO: Honorable City Attorney Mara Elliott e
FROM: Council President Georgette Gomez, Ninth Council District A

SUBJECT: Docketing Updates Regarding the Status of SDSU West Negotiations

Thank you for your March 7, 2019 memorandum “Follow-up re: Councilmember Participation in
SDSU West Negotiations” outlining the options for the Council’s and Mayor’s consideration
regarding Councilmember participation in the City’s negotiations with San Diego State University
regarding the SDSU West project (attached).

Considering your memorandum and recent discussions regarding the status of the City’s
negotiations at the Council’s Budget and Government Efficiency Committee, 1 plan to docket a
discussion at the City Council on April 9, 2019 to provide an update to the Council. This discussion
will include both open and closed session items.

I am including Mayor Faulconer, as well as Chief Operating Officer Kris Michell, on this
memorandum as I will work with them and their teams to ensure that this item is docketed as soon
as possible.

[ respectfully request your assistance in working with my office, the Mayor, and the COO to ensure
that this discussion is framed within the relevant legal parameters and the appropriate negotiators
are involved in providing the updates to the Council.

&6 Honorable Mayor Kevin Faulconer
Kris Michell, Chief Operating Officer
Aimee Faucett, Chief of Staff, Office of the Mayor
Elizabeth Maland, City Clerk
Andrea Tevlin, Independent Budget Analyst
Sanna Singer, Assistant City Attorney, Office of the City Attorney
Cybele Thompson, Director, Real Estate Assets Department



Mike Hansen, Planning Director, Planning Department

Gerry Braun, Chief of Staff, Office of the City Attorney

Kevin Reisch, Chief Deputy City Attorney, Office of the City Attorney

Jessica Lawrence, Director of Finance Policy & Council Affairs, Office of the Mayor
Melissa Ables, Deputy City Attorney, Office of the City Attorney




Office of
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MEMORANDUM
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(619) 236-6220

DATE: March 7, 2019
TO: Honorable Mayor and Councilmembers
FROM: Sanna Singer, Assistant City Attorney k’ /

SUBJECT: Follow-up re: Councilmember Participation in SDSU West Negotiations

This follows our memorandum of January 7, 2019, concerning Councilmember participation in
SDSU West negotiations (Negotiations). See City Att’y MS-2019-1 (Jan. 7, 2019), attached. In
recent days, Councilmembers have asked about the Mayor’s ability to keep them informed
regarding Negotiations, To summarize what we stated in our Januvary 7 memo:

¢ Our Charter sets out the roles for the branches of our government;
o ltis the Mayor’s role to negotiate real estate transactions and present them to the Council;

o It is the Councilmembers’ role to approve (or not approve) the real estate transaction,
creating a “check and balance™;

» While it is not appropriate for Councilmembers to be on the negotiating team because
they will ultimately approve or not approve the transaction, nothing prohibits the Mayor
from providing the Council with informational updates either individually or in Open
Session, as may be appropriate; and

¢ (Closed Session discussions may also be appropriate and permissible so long as the
~ discussion falls within the Brown Act exception for real estate transactions, which is
limited to providing direction regarding price and terms of payment. While the Brown
Act does not permit general status updates in Closed Session, they can be provided in
Open Session.

Our January 7 memo provided options for keeping Councilmembers informed by way of
example only. There may be other methods for doing so. For instance, while the Independent
Budget Analyst, as the Council’s proxy, cannot participate in negotiations directly, the Mayor’s
staff can also brief her on Negotiations,! We are available to provide additional guidance as
needed.

MS-2019-5
1951654.docx

t The City Attorney has regularly briefed the IBA on the status of Negotiations since January 25, 2019.
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DATE: Januwary 7, 2019

TO: Honorgble Mayor Kevin L, Faulconer

FROM: Clty Attotney

SUBJECT: Councilmember Participation in SDSU West Negotiations
INTRODUCTION

Local voters approved Measure (& — the SDSU West citizens’ initiative - in the citywide election
on November 6, 2018, Measure G confemplates that the City of San Diego and San Diego State
Univetsity (SDSU) will negotiate the terms of a puschage and sale agrosment, and potentially

. other agreements, related to the City's sale of the Mission Valley stadiurm site, consisting of

approximately 132 acres of real property (Site), to SDSU or ity affiliate, Measure (¢ allows the
City to sell the Site only if the San Diego City Couneil approves the City’s sele of the Site “at
such price and upon such tetms ag the Council shall deom to be fair and equitable and in the
public interest.” San Diego Municipal Code (Municipal Code or $DMC) § 22.0908(a).}

The City and SDSU are commencing negotiations related to implementation of Measure G. Your
office has asked whether a Councilmember may participate in those negotiations as patt of the
City’s negotiating team. As discussed below, a Councilmember’s participation in contract
negotiations violates the San Diego Chatter (Charter), Individual Conneilmembers and Council
Distriet staff may not participate in the City’s negotiations with SDSU to sell the Site, Rather, -
and in accordance with Measure G, the Coungil will serve as the “check and balance™ by

_reviewing the proposed gale terms before deciding whether to approve the sale of the Site.

DISCUSSION

City officers and employees must comply with the Charter, which is the City’s constitution, See
Millerv. City of Sacrarmento, 66 Cal. App, 3d 863, 867 (1977). “A. city charter is like a state
constitution but on a local level; it is a limitation of, not & grant of power.” Jd. “Any act that is
violative of or nof in compliance with the charter is void.” Domar Electric, Inc, v. City of Los
Angeles, 9 Cal, 4th 161, 171 (1994) (vity council cannot aot in viclation of ifs city charter),

1 The matn substance of Measure (Fs provisions will ba codified In Municlpal Code seution 22,0908,
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Honorable Mayor Faulconer
January 7, 2019
Papal

Under the Charter, the Council ig the City’s logislative body, responsible for making public
polioy decisions, and the Mayor is the City’s chief executive officer and chief budgei and
administrative officer, See Charter §§ 11, 11,1, 11.2, 12, 28, 260, 265, The Charter establishes a
"separation of authority between the Council (leglslative authotity) and the Mayor (executive and
administrative authority), including a system of checks and balances, sitnilar to the separation of
powers smong the three branches of government under the state and federal constitutions, City
Aft’'y MOL No. 2015-13 (Aug. 24, 2015); 2007 Op. City Att’y 347 (2007-1; Apr. 6, 2007). “The
separation of powers doctrine limits the authority of one of the three branches of govermment to
arrogate to itself the core functions of another brateh.” Carmel Valley Fire Prot. Dist. v. State of
Cal,, 25 Cal. 4th 287, 297 (2001) (citations omitted). The separation of powers doctrine is
intended to prevent the basic or fimdamental powers of the goverament from belng combined in
the hands of a single person or a group, Zd.

The Charter dictates that the Mayor will supervise administration of the City’s affairs and make
recomendations to the Council regarding the City's affsics, Seé Charter §§ 28, 260, 265(b)(3).
“T'he Mayor holds all of the City's administrative power, and is solely responsible for the day-to-
day operations of the City.” 2010 City Att’y Report 808 (2010-30; July 26, 2010). Accordingly,
the Mayor’s office, or a City department acting under the Mayor’s direction, conducts the City’s
contract negotiations, including real property negotiations,

A Councilmember’s participation in contract negotiations would intrude upon the Mayor’s
exclusive authority under tlie Charter to conduct the City’s administrative affaivs and would
violate the Chartet’s mandate for a separation of authority between the legislative and executive
branches of City government.? If a City department presents a negotiated contract for the
Council’s approval, and if an individual Councilmember disfavors the negotiated terms, the
Councilmember may exercise by or her legisiative prerogative by voting to deny the contract or
requesting that the Mayor renegotiate confract terms, A Councilmember’s legislative function
under the Charter does not extend to negotiating contract terms diveotly with a third pasty at the
outset, Moreover, we believe a Councilmember’s direct involvement in contract negotiations,
followed by that same Councilmermber’s vote on the nogotiated contract, Wuﬁld undermine the
Charter’s system of checks and belances for City governtment,

The Mayor may keep the Couneil apprised of ongoing contract negotiations without implicating
a Charter violation. The Council may ask the Mayor to provide informational updates regarding
negotiations, and the Mayor “shall inform the Council of any material facts or significant
developments related to all matters under the jurisdiction of the Counecil.” Charter § 32.1. Also,
the Council may provide limited ditection on real propetty negotlations through Closed Sesslon
discussions, The Ralph M. Brown Act (Brown Act) permits the Council to hold a Closed Session

2 Wao are informed that Meagure G proponents have interpreted Measure G to vequire the involvement of one or
inore Conneilmetnbers in negotiations for sale of the Site, As mentioned above, Measure (3 tequires that, before the
City's sale of the Site can oocur, fhe Councll must approve the sale terms, SDMC § 22,0908(x). Howover, nothing in
Measnre (F raquires, o oven envistons, that a Councilmember will participate in Site-relatod negotlations, Indeed,
songistent with the Mayor*s role under the Charter, Measure ¢ states; *Nothing in this seotion abtogates, or i
intended to abrogate, the Mayor's adminisirative and executive authority, particulurly with regard fo engaging in
good faith contract negotiations, including purchase and sales agreements for the City.” 14, § 22.0908(z),

t
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with:ts.real-property negetiators, befmc the Cliy*s sqle of tlig Site, to allow the Coumnel to- gram
authoftty fa té nisgotiators regarding the “price aisd tetms.of payment™:forthe sale transaction,
SeCal. Gov. Cotle § 549568, However, ther“price and termyof payment” dauseis nariowly
consteyed. and, in:the ourrent-context, would shctmipass enly the amount of constderation ta be
pald for the Site, the form, manner, and: timing of how-{hat considerafion would bepaiil(e.g.,
Jumpsmn paymem inatallment payments, or otherpayment arrangement), and items that are
reseitial to-aisiving 4t the jmic::a aind paynient teriiis, such. a8 iethods of valuation for the Site.

 Sud Shapira-y. San Diega Sy Cotinetl, 96 Cal. App. 4th 904, 9%4 (3002) (Courioll’s closkd

sessfon disensston excesded scope &ftﬂmwn Artexception: i‘ar real propetty negotiations, it part

‘lae@ﬁuse disenssion extended far boyond speeifio huying and selling deetsion); 94 Op. Cal. Ay

e, 82 (2011). The “price and terms of payment” clause would:anot encompass nonsprice torrns

of i ale traisaction thit: will ttepd 1 B ticgotinted fn accordanoc with Measure G.

CONCLUSION

TheCharter, which servessas the City’s; r:s:msumﬁnn, clearly-delineates betweeon. the Council s
Logislative anthority and the Mayor's executive and aduiinistéattve authority. Ta light ofthis

+ separation. of agfhoxity, 1t is iifrpraper flo an fndivitiual Couneilmentiber —or e Coundil dsa

whole 10 becorne invelved in the City's adoinistrative affairs, fncluding contract negotistions,

-atthongh the:Mayoer may keep the Couneil apprised of sueh-negotiations,

| MARA W, BLLIOTT; CITY ATTORNEY

I‘ievin Rﬁisah :
Senior Chief Deputy City Aftomey

KIRinja.

MS-2019-1

Do, No.. 1891582 4

@ HegorableCity Councilmermbers
Kriz Michell; Chief Oporating Officer
Alinga Pavcett, Chiefof Staff, Office of the Mayor
Angige Teglin, Idependent Budgst Anafyst

¥ Afuy Thtup: dlowﬁ Sesston-digonssiony ragarding the City* ‘waale of the S{6 wotld he stilotly osifidential. Any
bieaches of votitidentiatity vanld ot oill jeppardize the Clty's negotiting pasition, butalse foyilt in.utiinad
Gharss and-other satioustonseruBIbes,
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